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PREFACE. 


It  is  not  without  a  considerable  degree  of  diffidence,  and  some  degree 
of  apprehension,  that  we  venture  to  intrude  ourselves  upon  the  notice  of 
the  profession  at  so  early  a  period  of  our  professional  career.  With  the 
exception  of  a  work  by  Mr.  T.  W.  Taylor,  published  as  "Taylor's 
Orders,"  in  1860,  in  which  he  collected  the  orders  of  court  then  in  force, 
and  of  which  he  has,  since  the  announcement  of  this  work,  issued  a 
second  edition,  no  work  has  yet  appeared  upon  the  practice  of  the  Court 
of  Chancery  in  Upper  Canada.  The  Acts  and  Orders  relating  to  the 
jurisdiction  and  practice  of  the  court,  have,  up  to  the  present  time,  been 
scattered  and  difficult  to  be  procured.  They  have  never  been  consolidated 
and  arranged  in  a  single  volume.  It  is  true  that  there  are  numerous  ex- 
isting treatises  published  in  England  on  Chancery  Practice,  and  although, 
on  the  one  hand,  they  are  approved  as  indicating  the  practice  of  the  courts 
yet,  on  the  other  hand,  a  very  large  proportion  of  the  commentary  is  in- 
applicable to  the  proceedings  of  our  own  court. 

The  object  of  the  present  volume  is  to  give  all  the  orders  of  the  court 
and  to  consolidate  them,  to  set  out  aU  the  acts  relating  to  its  jurisdiction, 
and  in  immediate  connection  therewith  to  offer  an  analysis  of  decisions 
thereon,  serving  to  interpret,  or  at  any  rate  to  explain,  the  same,  and  to 
shew  at  a  glance  the  construction  which  each  order  and  act  has  received. 

The  practice  of  the  Court  of  Chancery  in  Upper  Canada  has  during 
the  past  ^ve  years  been  widely  extended,  and  is  not  now  confined  to  any 
particular  locality  in  Upper  Canada :  the  practice  is  general  The 
want  therefore  of  such  a  work  as  the  ensuing  pages  ofier  has  been  largely 
felt^  and  with  a  view  of  increasing  its  utility  a  very  compendious  Book  of 
Forms  has  been  added. 

The  repoitB  have  been  carefully  collated ;  every  reported  case  has  been 
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Vi.  PBEFAOB. 

vouched,  and  the  latest  deciEdons  hare  been  brought  within  the  scope  of 
the  work. 

The  forms  will  be  found  practicallj  nsefol  and  correct. 

As  a  first  effort  the  authors  can  hardly  venture  to  hope  that  the  pre- 
sent volume  will  be  found  to  be  a  complete  Book  of  Practice— thej  can- 
not pretend  to  call  it  a  Chancery  Practice — but  having  regard  to  the 
fact,  that  it  contains  all  the  orders  consolidated,  and  all  the  acts,  with  an 
interpretation  thereof,  illustrated  by  upwards  of  three  thousand  judicial 
decisions,  and  embracing  therein  every  reported  decision  in  our  own 
court,  and  the  most  recent  and  apt  decisions  of  the  court  in  England, 
they  bespeak  for  their  efforts  the  consideration  of  the  profession.  How 
far  they  have  succeeded  in  their  endeavors  to  render  their  volume  as  little 
iuferior  as  possible  to  a  Chancery  Practice,  properly  so  called,  the  profession 
must  judge ;  for  their  own  part,  if  they  can  be  considered  as  having  in  any 
degree  added  to  the  utility  of  other  treatises,  and  so  adapted  them  as  to  aid 
the  practitioner  in  the  pursuit  of  his  profession  in  the  Court  of  Chancery 
in  this  province,  they  will  feel  themselves  amply  re-paid  for  the  time  they 
have  bestowed  upon  the  present  work. 

Toronto,  C.  W.,  1st  July,  1863. 
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PART  THE  FIRST. 


GENEEAL  ORDERS 

OF   THE 

COTJET  OF  CHANCERY 

FOB  UPPER  CANADA. 


OKDERS    OF   COURT- 

8rd  JUNE,  1858. 


The  Judges  of  the  Court  of  Chancery  do  hereby,  q^„^^  ^^^^^ 
in  pnrsoance  of  an  Act  of  Parliament  passed  in  the^^""^ 
twdfth  year  of*  the  reign  of  Her  present  Majesty, 
indtoled  ^'  Ati  Act  to  provide  for  the  more  effectual 
idminittration  of  Justice  in  the  Court  of  Chancery,  in 
the  late  province  of  Upper  Canada,"  and  of  an  act 
passed  in  the  13th  &  14th  years  of  the  reign  of  Her 
present  Majesty,  intituled  ^^An  Act  to  amend  the  Re- 
gistry Law  of  Upper  Canada,"  and  in  pursuance  and 
execution  of  all  other  powers  enabling  them  in  that 
behalf,  order  and  direct  that  all  and  every  the  rules,^ 
orders  and  directions  hereinafter  set  forth,  shall  hence- 
forth be,  and  for  all  purposes  be  deemed  and  taken  to 
be,  general  orders  and  rules  of  the  Court  of  Chancery, 
Til.: — 
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2  INTKODUOTORT— UTTBEPRETATION. 

[OBDBBS  I.,  IL^  AHD  IH.] 

INTEODUCTORY. 

Sflfel5t*on*'utof       !•  Theae  orders  are  not  to  affect  suits  already  com- 
jniy,  1868.        mencod,  except  as  hereinafter  provided ;  and  as  to  all 

suits  hereafter  to  be  commenced,  they  are  to  take  effect 

on  the  1st  day  of  July,  1853. 

All  fbraer  ox^       IL  All  the  ordors  of  this  court  which  were  in  force 
"'*  on  the  1st  day  of  May,  1850,  numbered  from  I.  to 

CXCII. ;  and  all  orders  promulgated  on  the  7th  day  of 
May,  1850,  numbered  from  I.  to  LXXXIV. ;  and  all 
the  orders  promulgated  on  the  7th  day  of  January,  1851, 
numbered  from  I.  to  XXV^,  are  hereby  abrogated  and 
discharged,  except  as  to  suits  already  commenced. 

INTERPRETATION. 

interpfvtation.  Ill*  In  thcsc  orders  the  following  words  have  the 
several  meanings  hereby  assigned  to  them,  over  and 
above  their  several  ordinary  meanings,  unless  there  is 
something  in  the  subject  or  context  repugnant  to  such 
construction,  viz. : 

1.  Words  importing  the  singular  number  include 
the  plural  number;   and  words  importing  the 

plural  number  include  the  singular  number. 

« 

2.  Words  importing  the  masculine  gender  include 
females. 

8.  The  word  "person  "or  "party"  includes  a 
body  politic  or  corporate. 

4.  The  word  "bill "  includes  information. 

6.  The  word  "plaintiff"  includes  informant. 

6.  The  word  "affidavit"  includes  affirmation. 
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INTEBPBEIATIOK— COKPUTATIOir  OV  TIMB.  8 

lOBDIBS  IT.  Ain>  y.] 

7  The  word  ^Hegacy  "  includes  an  annuity  and  a 
specific  as  well  as  a  pecuniary  legacy. 

8.  The  word  "legatee"  includes  a  person  interested 
in  a  legacy. 

9.  The  expression  "  residuary  legatee  "  includes  a 
person  interested  in  the  residue. 

10.  The  word  "  order  "  includes  decree  and  decretal 
order. 

IV.  The  long  vacation  is  to  commence  on  the  1st  day  Long  ticbUoil 
of  July,  and  to  terminate  on  the  21st  day  of  August  in 

every  year. 

COMPUTATION  OP  TIME. 

V.  When  any  time  limited  from  or  after  any  date  or 
event  is  appointed  or  allowed  for  doing  any  act  or  taking 
any  proceeding,  the  computation  of  such  limited  time  is 
not  to  include  the  day  of  such  date,  or  of  the  happening 

of  such  event,  but  is  to  commence  at  the  beginning  ot^^^J^^ 
the  next  following  day ;  and  the  act  or  proceeding  is  to^"**"^'^^' 
to  be  done  or  taken  at  the  latest  on  the  last  day  of  such 
limited  time,  according  to  such  computation. 

S^.  2. — ^When  the  time  for  doing  any  act,  or  taking 
tny  proceeding  is  limited  by  months,  not  expressed  to  "Month**  moMu 
be  calendar  months,  such  time  is  to  be  computed  by 
hnar  months  of  twenty-eight  days  each. 

Sbc.  3. — ^When  the  time  for  doing  any  act,  or  taking 
any  proceeding  expires  on  a  Sunday,  or  other  day  on 
vrliich  the  offices  are  closed,  and  by  reason  thereof  such  ^'P**?  **»•  **»• 

'  *f  of  doing  ftny  act 

*ct  or  proceeding  cannot  be  done  or  taken  on  that  day — JJJ«  ^^  sw»*v» 
such  act  or  proceeding  is,  so  far  as  regards  the  time  of 
doing  or  taking  the  same,  to  be  held  to  be  duly  done  or 
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4  PRAOnOB  AS  TO  LONG  VACATION. 

[OBDBB  v.,  8B0B.  IT.  AHD  Y.] 

taken,  if  done  or  taken  on  the  day  on  which  the  offices 
shall  next  open,  (a) 

(a)  Wbere  tbe  daj  appointed  bj  tbe  master's  report  for  payment  of  tbe  mortgage 
monej  foand  dne  by  tbe  report  fell  upon  a  Sunday,  the  court  refused  to  make  a 
final  order  of  foreclosure,  notwithstanding  that  attendance  had  been  gif  en  on  tbe 
Saturday  and  Monday  preceding  and  following  the  day  named,  and  the  money  was 
ttill  unpaid.  (Holcumb  t.  Leach,  3  Qrant,  449.)  Where  a  notice  of  motion  had  been 
giTen  for  Good  Friday,  the  court  refused  to  entertain  the  motion  at  the  next  sitting. 
(Rtigerald  y.  PhiUips,  3  Grant,  585.) 

Thj  tim«  of ja-      g^o.  4. — The  time  for  vacation  is  not  to  be  reckoned 

eraon  not  to 

ooMtftffowtrinju  the  computation  of  the  times  appointed  or  allowed 
for  the  following  purposes,  viz. : 

1.  Amending  or  obtaining  orders  for  leave  to  amend 
bills. 

2.  Setting  down  demurrers. 

8.  Filing  replications,  or  setting  down  causes  undefr 
the  directions  of  rule  XYIII.  (() 


(h)  The  time  appointed  by  the  court  for  yacation  at  h  ristmas  is  not  excepted  in 
the  computation  of  the  time  allowed  for  amending  the  bill.  Spragge,  V.  C,  deciding 
in  GonnoUy  y.  Montgomery,  Grant's  Cham.  Rep.  20,  that  the  aboTO  order,  5,  of  1858, 
had  reference  to  the  long  yacation  only.  This  decision  was  given  after  consultation 
with  the  other  members  of  the  court  And  by  the  order  of  the  80th  June,  1858,  it 
is  ordered  that  the  Ume  of  the  long  yacation  is  not  to  be  reckoned  in  the  computation 
of  the  time  appointed  or  allowed  for  the  purpose  of  answering  either  an  original  or 
amended  bill.  The  long  yacation  is  not  reckoned  in  computing  the  six  months  Arom 
the  sendee  of  the  bill,  within  which  the  p1ain(iff  may  moieez parte  for  an  order  ^o 
ecnfeuo,  (Kerr  y.  Clemmow,  Grant's  Cham.  Rep.  14 ;  Grange  y.  Conroy,  Grantee 
Cham.  Rep.  70.)  It  would  seem  that  the  long  vacation  is  reckoned  in  compating 
the  fourteen  days  aUowed  for  confirmation  of  the  Master's  report. 

Bee  Stlnton  y.  Taylor,  4  Hare,  608,  where  it  was  held  that  the  rule  does  not 
Apply  to  the  filing  of  replications  generally. 

Query,  whether  proceedings  taken  in  the  Master's  Office  during  |the  Yacation 
•reregidar. 

Sec.  6. — The  day  on  which  an  order  that  the  plaintiff 
do  give  security  for  costs  is  served,  and  the  time  thence- 
forward until  and  including  the  day  on  which  such  seen- 
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[OBPIB  T.,   mo.  T.] 


rity  18  given,  is  not  to  be  reckoned  in  the  computation 
of  time  allowed  a  defendant  to  answer  or  demur,  (c) 


(e)  A  plaintiff  eaimot  be  compelled  to  give  secority  for  costs,  unless  be  bimielf 
states  opon  bis  bill,  tbat  be  is  resident  oat  of  tbe  jurisdictioo,  or  unless  the  fact  is 
establiabed  by  affidavit.  If  it  appear  on  tbe  face  of  tbe  bill  that  tbe  plaintiff  is  not 
merely  withoat  tbe  jurisdiction,  but  is  residing  out  of  tbe  jurisdiction,  then  the 
defendant  is  entitled  to  take  out  on  prsBcipe  from  the  office  of  the  registrar  or  deputy 
registrar,  (see  Order  XLIV.,  sec  4,)  where  tbe  bill  is  filed,  an  order  for  the  plaintiff 
to  give  security.  Tbe  mere  circumstance  of  the  plaintiff  having  gone  abroad  will 
not  be  a  sufficient  ground  on  which  to  compel  him  to  give  security,  unless  it  is  stated 
either  by  the  pluntiff  himself,  or  upon  affidavit,  tbat  he  is  gone  abroad  for  the 
purpose  of  residing  there.  (Green  v.  Chamock,  8  Bro.  C.  C.  871 ;  2  Cox,  284 ;  1 
Yes.  J.  896;  Hoby  v.  Hitchcock,  6  Ves.  699.)  The  order  so  obtained  on  prsBcipe, 
■houid  also  state  Uiat  all  proceeding^  are  stayed  until  security  be  given,  otherwise  the 
plaintiff  will  be  at  liberty  to  take  any  proceedings  which  will  not  affect  the  defen- 
danfa  right  to  answer,  such  as  amending  bill,  and  taking  it  pro  eon/etso  against  a 
defendant  who  does  not  demand  securitjr.  The  order  will  not  be  granted  if  even  one 
among  several  plaintiffs  is  within  the  jurisdiction,  though  the  others  may  be  out  of 
the  jurisdiction.     (Walker  v.  Eaaterby,  6  Yes.  612.) 

An  order  tbat  the  pliuntiff  do  give  security  for  costs  may  be,  therefore,  obtained 
by  a  defendant  as  of  course,  if  it  appears  upon  the  face  of  the  bill  tbat  tbe 
plaintiff  or  plaintiffs,  not  one  or  more  of  several  plaintiffs,  but  the  plaintiff  or  plain- 
tiffs is  or  are,  either  residing  out  of  the  jurisdiction  of  the  court,  or  if  not  residing, 
is  or  are  out  of  tbe  jurisdiction,  and  likely  to  continue  and  be  out  of  tbe  jurisdiction 
when  the  defendant  may  be  in  a  position  to  (M.  upon  the  plaintiff  to  pay  costs. 

Each  set  of  defendants  may  call  upon  the  plaintiff  to  give  security,  notwithstanding 
that  the  plaintiff,  upon  a  previous  requisition  on  the  part  of  one  defendant,  may  have 
giTen  a  bond  generally  to  all  tbe  defendants. 

A  defendant  cannot  require  that  the  plaintiff  shall  give  security  for  costs,  if,  in 
knowledge  of  tbe  fact  of  the  plaintiff's  residence,  or  being  out  of  the  jurisdiction  of 
the  court,  be  nevertheless  files  an  answer. 

In  ordinary  cases,  the  order  may  be  obtained  on  prsacipe,  as  of  course.    In  other ' 
eases,  a  notice  of  motion  must  be  given.    On  presenting  the  prsscipe  to  the  registrar 
for  the  order  of  course,  an  office-copy  of  tbe  bill  should  also  be  produced  in  proof, 
tbat  in  the  bill  tbe  plaintiff  is  stated  to  be,  or  appears  to  be,  resident  out  of  tbe 
jurisdietion. 

The  order,  when  obtained,  is  to  be  served  on  the  plaintiff's  solicitor,  who  there- 
upon gives  to  tbe  solicitor  of  the  defendant  who  obtained  the  order,  tbe  name, 
address,  and  description  of  the  proposed  surety  or  sureties.  The  plaintiff  is  not 
bamid  to  propose  to  tbe  defendant  the  names  of  his  sureties..  He  may  give  the  bond 
at  once.  But  to  propose  such  names  is  tbe  usual  course,  as  otherwise,  in  the  event 
of  an  objection  being  sustained,  the  consequences  both  as  respects  the  bond  and  as 
to  costs,  may  be  somewhat  serious  to  the  plaintiff. 

Tbe  plaintiff  need  not  name  more  than  one  surety  ;  but  it  is  more  usual  to  name 
two,  and  it  is  indeed  ^risable,  otherwise,  in  tbe  event  of  the  death  of  one.  it  will 
be  necessary  to  renew  the  bond.  If  one  surety,  or  all  the  sureties  die,  or  become 
baakropt,  an  order  should  be  obtained  for  stay  of  proceedings  until  a  new  surety  is 
appointiMl.  If  no  objection  to  the  proposed  surety  or  sureties  is  intimated  by  the 
defeadanf  B  solicitor  within  two  days  from  the  proposal  of  tbe  names,  be  cannot 
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afterwards  object,  and  the  bond  may  be  executed  and  deposited  with  the  registrar, 
and  notice  thereof  served  upon  the  defendant's  solicitor  on  the  same  daj,  sAd  it  is 
desirable  that  notice  thereof  should  likewise  be  giyen  to  the  solicitors  of  all  the 
other  defendants.  If  the  defendant's  solicitor  objects,  which  he  has  a  right  to  do, 
(Cliffe  T.  Will^inson,  4  Sim.  122,)  the  plaintiff  most  find  others,  or  the  objection 
mast  be  brought  before  and  determined  by  a  Judge  in  Chambers. 

The  form  of  bond  will  be  found  in  the  Book  of  Forma,  Part  the  Second. 

When  security  is  asked  for  on  the  ground  that  the  plaintiff  is  out  of  the 
jurisdiction,  and  an  application  is  made  to  a  Judge  in  Chambers  on  motion  that 
he  do  give  security  for  costs,  the  question  arises  whether  the  party  is  resident 
abroad  or  not,  within  the  meaning  of  the  rule,  and  the  answer  to  that  question 
depends  in  each  Tiase  upon  the  interpretation  to  be  put  upon  the  phrase  **  resi- 
dent," or,  "  permanently  resident"  abroad.  If  a  plaintiff  goes  to  reside  abroad,  under 
circumstances  rendering  it  likely  that  he  will  remain  abroad  for  such  a  length  of 
time  that  there  is  no  reasonable  probability  of  his  being  forthcoming  when  the  defen- 
dant may  be  entitled  to  call  upon  him  to  pay  the  costs  in  the  suit,  that  is  safficient. 
(Blakeney  t.  Dafaur,  2  DeG.  M.  &  G.  771.)  Applications  for  security  must  be  made 
before  answer.    (See  cases  cited  it{/ra,) 

The  mere  fact  of  a  plaintiff  being  in  the  senrioe  of  the  Crown,  and  absent  from  the 
jurisdiction  of  the  court,  is  not  sufBlcient  to  exempt  him  from  goring  security  for 
costs ;  to  do  80,  it  must  be  shewn  that  he  is  absent  from  his  domicile  in  the  service 
of  ttie  Crown.  (Dickenson  y.  Duflll,  8  U.  C.  L.  J.  326.)  The  judgment  in  this  case  by 
SpraggB,  V.  C,  reviews  at  considerable  length  the  yarious  authorities  upon  the 
subject. 

The  solicitor  cannot  be  the  security;  (Panton  y«  Labertoucha,  1  Ph.  265; 
Beckitt  y.  Wragg,  Grant's  Cham.  Bep.  6 ;)  and  as  to  the  nature  of  the  security,  see 
Plestow  y.  Jobnbton,  2  W.  R.  8. 

The  plaintiff  is  only  bound  to  divide  one  penalty  among  all  the  defendanta. 
(Lowndes  v.  Robertson,  4  Mad.  465.) 

The  surety  must  be  a  solvent  person,  (Cliffe  y.  Wilkinson,  4  Sim.  122,)  and  where 
the  surety  became  bankrupt  after  a  decree  dismissing  the  plaintiff's  bill,  but  from 
which  the  plaintiff  was  appealing,  the  court  stayed  the  proceedings  in  it  till  a  new 
surety  was  appointed.  (Lautour  v.  Holcombe,  1  Ph.  262 ;  Veitch  v.  Irving.  11  Sim. 
122.)  In  Bainbrigge  v.  Moss,  3  E.  &  J.  62 ;  8  Jur.  N.  S.  107 ;  the  defendant's  oosta 
of  sending  a  clerk  abroad  to  enquire  into  the  solvency  of  the  surety  were  allowed. 

A  bond  for  £100  is  <<  a  sufficient  security  for  costs."  (Australian  Steamship  Com* 
pany  (limited)  v.  Fleming,  4  K.  &  J.  407;)  and  see  Plestow  v.  Johnston,  2  W  B.  8. 
As  to  what  constitutes  a  waiver  of  the  defendant's  right,  see  Murrow  v.  Wilson, 
12  Beav.  497 ;  Swanzy  v.  Swanzy,  4  K.  &  J.  237 ;  Player  y.  Anderson,  15  Sim. 
104;   Ainslie  v.  Sims,  17  Beav.  57. 

Where  plaintiff  is  abroad,  and  the  defendant  becomes  apprised  of  it  he  cannot 
obtain  security  for  costs,  if  he  afterwards  takes  any  other  step  in  the  cause  such  as 
applying  for  time  to  answer,  (Meliorucchy  v.  Meliorucchy,  2  Ves.  24;  s.  c,  1  Dick  147; 
Chapin  v.  Clarke,  per  Etlm,  V.  C,  28th  June,  1859,)  nor  will  security  for  costs  be 
granted  after  any  step,  as  answering  or  obtaining  time  to  answer  by  defendant;  (Craig 
V.  Bolton,  2  Bro.  C.  C.  609 ;  Anon  10  Ves.  287;  Prior  v.  White,  2  Moll.  861;)  other- 
wise, if  at  the  time  of  answering,  he  had  no  notice  that  the  plaintiff  was  out  of  the 
jurisdiction.  {Ibid. )  Where  a  plaintiff,  upon  his  bill,  misstates  nis  place  of  residence, 
the  court  will  order  him  to  give  security  for  costs.  (Sandys  v.  Long,  2  Myl.  &  EU 
487 ;  B.  0.,  7  Sim.  140.)   See  also,  Calvert  t.  Pay,  2  ¥•  &  QoM.  217.    If,  however. 
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before  the  order  for  seouri^  is  obtained,  the  plaintiff  amende  hie  bill  and  inserts  bit 
residence  correctly,  seonrity  for  costs  will  be  reftised.  (Ackerley  ▼.  Frodsham,  8  L.  J. 
N.  8.  Cb.  240.) 

A  defendant  in  an  interpleader  snit,  wbo  was  oat  of  the  jnrisdiction,  was  ordered  to 
giTc  secority  for  costs,  be  being  looked  upon  as  a  plainU^.  (Smitb  t.  Hammond,  6 
Sim.  15.) 

If  the  plaintiff  be  resident  out  of  tbe  jurisdiction  of  the  oonrt,  the  defendant  is  en- 
titled to  an  order  for  security  for  costs,  and  that  in  the  meantime  all  proceedings  in 
the  snit  may  be  stayed.  All  the  plaintiffs,  however,  when  there  are  several,  must 
be  resident  abroad,  for  if  any  one  be  within  the  jurisdiction  the  defendfuit  is  not 
entitled  to  security.     (Walker  t.  Easterby,  6  Ves.  612.) 

Neither  will  security  be  ordered  where  the  plaintiff  Is  residing  abroad  in  an 
official  capacity,  or  in  actual  serf  ice  as  a  British  officer.  (Evelyn  v.  Chippendale,  9 
Sim.  497;  Clark  v.  Pergusson,  1  Giff.  184;  6  Jur.  N.  8. 1155;  Colebrook  v.  Jones, 
1  Dick.  154.)  If  it  be  not  distinctly  stated  that  plaintiff  is  abroad  on  aetttal  terviee, 
security  will  be  ordered'.     (Lillie  v.  Lillie,  2  M.  &  K.  404.) 

The  plaintiff  in  a  cross  suit,  whether  the  original  suit  be  at  law  or  in  equity, 
although  residing  out  of  the  jurisdicUon,  is  not  bound,  as  against  the  plaintiff  in  the 
original  suit,  to  give  security.  (Vincent  v.  Hunter,  5  Hare,  820 ;  Wild  v.  Murray, 
18  Jur.  892 ;  2  W.  R.  618 ;  2  Eq.  R.  1096 ;  Watteeu  v.  Billam,  18  L.  J.  455  ;  14  Jur. 
165;  SDeG.  &  8m.  616 ;  and  see  Sloggett  v.  Viant,  13  Sim.  187;  Thornton  y. 
Wilson,  1  Hog.  20 ;  MacGregor  v.  Shaw,  2  DeG.  &  Sm.  860 ;  Wilkinson  v.  Lewis, 
8  Giff.  894 ;  Fenwick  v.  Fortescue,  Bunb.  272.)  In  testing  whether  a  bill  is  really 
a  cross  bill,  the  question  is  whether  the  bill  is  a  simple  bill  of  defence  against  some 
existing  attack.  (Tynte  v.  Hodge,  11 W.  R.  62 ;  7  L.  T.  N.  S.  849;  8  Jur.  N.  S.  1226  ) 

A  plaintiff  filing  a  bill  to  restrain  an  action  at  law  need  not  eive  security.  (Wat- 
teeu T.  Billam,  8  DeG.  &  Sm.  616,)  and  that  too,  notwithstanding  the  bill  may  ask 
for  relief  other  than  the  injunction.    (Manley  ▼.  Williams,  Grant's  Chamber  R.  48.) 

Where  one  of  several  defendants  after  decree,  obtained  leave  to  have  the  conduct 
of  the  cause,  he  was  ordered,  being  out  of  the  jurisdiction,  to  give  security.  (Mynn 
Y.  Hart,  9  Jur.  860.) 

If  a  person  out  of  the  jurisdiction  petitions  for  the  taxation  of  a  solicitor's  bill,  he 
will  be  required  to  give  security.    (Anon.  12  Sim.  262 ;  ReDolman,  11  Jur.  1096.) 

So  where  a  person  not  a  party  to  the  suit  presents  a  petition  and  is  out  of  the  jur- 
isdiction, the  respondent  may  apply  at  once  for  security,  without  waiting  until  the 
petition  comes  on.  (Atkins  v.  Cook,  8  J)rew.  694 ;  8  Jur.  N.  8.  288  ;  6  W.  R.  881 ; 
Partington  v.  Reynolds,  6  W.  R.  807 ;  see  also  Dreverv.  Maudesley,  6  Russ.  11.) 

A  defendant,  howe? er,  although  out  of  the  jurisdiction,  has  a  right  to  present  a 
petition  in  the  suit,  without  giving  security  for  the  costs  of  the  petition.  (Cochrane 
V.  Fearon,  18  Jur.  668.) 

In  like  manner  security  will  be  ordered  if  the  plaintiff  appears  to  have  no  fixed 
residence;  (Player  v^  Anderson,  16  Sim.  104;  10  Jur.  169;  but  see  Hurst  v. 
Padwick,  12  Jur  21 ;)  or  is  on  a  voyage  at  sea,  and  there  is  nothing  to  shew  when 
he  may  return.    (Stewart v.  Stewart,  20  Beav.  822.) 

So  where  a  plaintiff  bad  left  his  residence  shortly  after  filing  the  bill,  and  no  in- 
formation could  be  obtained  from  his  solicitors  as  to  his  abode,  security  was  ordered, 
(Manby  y.  Bewicke,  2  Jur.  N,  S,  671;  4  W.  R.  767 ;  8  DeG.  M.  &  G.  468 ;  over- 
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mling  decision  of  V.  C.  Wood,  see  8  W.  B.  646;  1  Jur.  N.  8.  1016;  Ballej  t. 
Gundry.  1  Keen.  68.J  See,  however,  Hurst  y.  Padwick,  12  Jar.  21 ;  Lomley  t. 
Hoghes,  2  W.  R.  112;  Watts  y.  Kelly,  6  W.  R.  206;  and  the  like  where  the 
plaintiff  was  not  to  be  met  with  at  the  place  described,  and  was  keeping  oat  of  the 
way  to  avoid  process.  (Oldale  y.  Whitehead,  28  L.  J.,  888;  6  Jar.  N.  8.  84 ;  7  W. 
R.  167.)  So  if  the  plaintiff's  residence,  as  described  in  the  bill,  be  insafiident  or 
Yague,  security  will  be  ordered ;  thus  where  the  plaintiff  was  described  as  then 
working  on  a  particular  railway  line,  naming  it,  security  was  ordered.  (Sibbering  t. 
Earl  Baloarras,  1  DeG.  &  S.  688 ;  17  L.  J.  102 ;  12  Jar.  108;  Grant  y.  MUIb,  29  L. 
T.  11 ;  Griffith  y.  Ricketts,  6  Hare,  195.) 

So  if  the  plaintiff  wilfully  misrepresents  his  residence,  an  order  will  be  granted ; 
(Sandys  y.  Long,  7  Sim.  140 ;  affirmed  2  M.  &  K.  487  ;)  but  not  where  it  is  done 
innocently  and  from  mere  error.  (Simpson  y.  Burton,  1  BeaY.  656-8.)  Or  without 
any  wilful  intention  to  conceal  or  mislead.  (Smith  y.  Comfoot,  1  DeG.  &  8.  684  ; 
12  Jur.  260 ;  Watts  y.  Kelly,  6  W.  R.  206.)  Neither  will  an  order  be  granted  merdj 
on  the  ground  that,  at  the  time  of  filing  the  bill,  the  plaintiff  was  not  actually  resi- 
dent at  the  place  of  which  he  is  described.  (Hurst  y.  Padwick,  17  L.  J.  169 ;  12 
Jur.  21 ;  Lumley  y.  Hughes,  2  W.  R.  112 ;  22  L.  T.  197.) 

The  defendant  should  lose  no  time  in  making  the  application,  for  if  he  take  aaj 
subsequent  step  in  the  cause  after  he  has  ascertained  tiiat  he  is  entitled  to  securitj, 
he  will,  in  general,  waive  bis  right  thereto.  (Cooper  y.  Purton,  8  W.  R.  702 ;  but 
see  Swanzy  v.  Swanzy,  4  K.  &  J.  287 ;  27  L.  J.  419 ;  4  Jur.  N.  S.  1018 ;  6  W.  R. 
414;  Jackson  v.  Davenport,  9  W.  R.  856 ;  see  also  2  Yes.  24;  Craig  y.  Bolton,  2 
Bro.  C.  C.  609;  Lonergan  y.  Rokeby,  2  Dick.  799.) 

Where  a  defendant  wishes  to  obtain  security  after  he  has  answered,  he  must  make 
a  special  application  supported  by  affidavit.  (Wyllie  y.  ElHce,  11  Beav.  99 ;  17  L. 
J.  878;  12  Jur.  711.) 

An  executor  or  administrator  residing  abroad  must  give  security  for  costs  (Kni^t 
Y.  DeBlaquiere,  San.  &  So.  648.)  See  as  to  infants,  &c.,  out  of  the  jarisdiotion 
suing  by  a  next  friend.   (Lander  v.  Parr,  16  L.  J.  Ch.  269.) 

Where  a  plaintiff  goes  abroad  pending  the  suit  under  suspicious  circumstances,  he 
may  be  ordered  to  give  the  security,  (Blakeney  v.  Dufaur,  2  De  G.  M.  &  G.  771 ;  s. 
c.  16  Beav.  292,)  and  see  O'Connor  y.  Sierra  Nevada  Company,  24  Beav.  486  ; 
where  the  plaintiff  had  gone  abroad  for  purposes  connected  with  the  suit  In  that 
case,  upon  the  plaintiff's  return,  the  order  was  discharged. 

The  recent  act,  (22  Vic,  ch.  88,)  has  effected  a  material  change  in  the  praotioe  of 
the  court  as  to  granting  or  refusing  security  for  costs.  The  fact  that  the  plaintiff 
has  not  any  fixed  place  of  abode  within  the  province  will  not  be  sufficient  to  warrant 
an  order  for  that  purpose  where  it  is  shewn  that  he  has  property  within  the  jurisdic- 
tion, per  Eaten,  V.  C.  (White  v.  White,  Grants  Chamber  Rep.  48.)  The  judge,  too, 
is  bound  to  take  notice  of  the  territorial  division  of  the  province ;  for  in  MoDonalcl 
Y.  Dicaire,  Grant's  Chamber  Rep.  84,  which  was  an  application  for  security  for 
costs,  the  bill  stated  the  plaintiff  to  be  resident  in  the  parish  of  Riband,  in  ths  county 
of  Vaudreuil,  and  per  the  ChanceUor  it  was  held  that  as  by  the  Prov.  Stat.  19  Vic,  oh« 
152,  the  whole  province  having  been  set  off  into  territorial  divisions  the  court  was 
bound  to  take  notice  of  such  subdivision  of  the  country  as  that  act  makes,  and  that 
therefore  security  for  costs  should  be  given. 

The  plaintiff,  in  Cliffe  y.  Wilkinson,  cited  iuipra,  was  allowed  to  pay  £120  into 
court  instead  of  giving  security ;  and  see  Australian  Steamship  Company  (limited) 
Yt  Flemmg,  4  E.  &  J.  407 ;  and  Fellowes  y.  Deere,  8  Bea.  868,  where  a  proper 
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wmi  Anowei  to  be  paid  iato  court    This  practioo  has  beem  followed  in  ow  omi 
ooiirt»  bj  allowing  a  deposit  of  £100  into  court,  in  place  of  giving  secoritj  bj  bond. 

If  a  married  woman  sues  by  a  next  friend,  he  must  be  able  to  give  seouritj  for 
costs.  (Hind  t.  Whitmore,  2  K.  &  !t.  468;  s.  c,  26  L.  J.  894.)  It  seems,  howoTer, 
that  the  latter  rule  does  not  hold  good  in  an  infant's  suit.  {Ibid.)  As  to  this  point, 
howefer,  see  Lindsay  y.  Tyrrell,  24  Beav.  124 ;  s.  c.,  8  Jur.  N.  S.  1014 ;  s.  c,  5  W. 
B.  617 ;  on  appeal,  2  DeO.  &  J.  7 ;  s.  c,  6  W.  R.  148. 

If  the  next  friend  of  an  infant  or  married  woman  be  resident  out  of  the  Jurisdio- 
tion,  security  will  be  ordered.     (Aloook  y.  Alobck,  6  DeG.  &  Sm.  671.) 

The  nfCEt  friend  of  a  marrUd  vxman  will  also  be  ordered  to  give  seonrity  oa  the 
ground  of  po? erty,  though  within  the  jurisdiction ;  (Stevens  y.  WilHams,  1  Sim.  N. 
8.  545 ;  Hind  y.  V^hitmore,  2  EL  &  J.  468 ;  25  L.  J.,  Ch.  894 ;)  so  if  next  friend  be 
insolvent,  he  will  be  removed ;  (Waters  v.  Peters,  8  U.  G.  L.  J.  828 ;  Pennington  v. 
Alvin,  1  8.  &  S.  264 ;  Wale  v.  Salter,  Mos.  47,  86 ;)  see,  however,  Grace  v.  Graea, 
(Eng.,)  1  U.  G.  L.  J.  88 ;  where  an  application  to  remove  a  next  friend  of  a  married 
woman  oa  the  ground  of  poverty'  was  refused,  he  having  been  allowed  to  remain  oa 
the  record  for  six  months  without  objection.  The  foregoing  rule  as  to  the  next  friend 
of  a  married  woman  does  not  apply  to  i^fanU.    (Fellows  v.  Barret^  1  Keen.  119.) 

If  the  next  friend  of  a  married  woman  retires  during  the  suit,  he  will  have  to  give 
security  for  the  costs  already  incurred,  and  also  to  find  a  surety  to  join  him ;  (Payne 
▼.  Little,  22  L.  J.  1087;)  so  if  the  next  friend  of  infants  dies,  security  will  be 
ordered  if  the  infants  are  all  resident  out  of  the  jurisdiction,  but  such  order  will  be 
discharged  on  the  appointment  of  a  new  next  friend  resident  within  the  jurisdiction. 
(Parks  v.  Brown,  4  U.  C.  L.  J.  282.) 

A  married  woman,  defendant,  (though  her  husband  be  a  co-dgfendant.^  applying 
on  her  own  behalf  for  security,  must  do  so  by  next  friend.  (Pearse  v.  Gole,  16  Jnr. 
214;  Cooney  v.  Girvin,  Grant's  Gham.  Rep.  94;  s.  c,  8  U.  G.  L.  J.  187.) 

When  a  bill  is  filed  by  a  next  friend  on  behalf  of  an  infant,  the  address  of  the  next 
friend  must  be  fully  set  out.     (Major  v.  Amott,  2  Jur.  N.  8.  80 ;  s.  c,  4  W.  I^  1^9,} 

In  Hardwicke  v.  Warren,  2  Ir.  Eq.  R.  156,  the  practice  was  laid  down  that  if  thf 
plaintiff  do  not  comply  with  the  order  within  a  reasonable  time  the  proper  course 
is  to  apply  on  motion  that  he  give  the  security  before  a  certain  day,  and  in  default^ 
that  his  bill  should  stand  dismissed  without  costs.  But  see  Giddings  v.  Giddings, 
10  Beav.  29,  (and  cases  there  cited,)  where  the  application  was  granted  wi^ 
costs,  and  following  these  decisions  Wood  v.  Grey,  per  Esten^  V.  G.,  8  Oct., 
1866.  The  time  is  in  the  discretion  of  the  court,  and  may  be  enlarged,  {Ilnd,,) 
per  Btten^  V.  G.,  8rd  Deer.,  1866. 

In  O^Grady  v.  Munro,  7  Grant,  106,  the  plaintiff,  a  British  subject,  having  gone  to 
reside  in  the  United  States,  where  he  had  remained  for  several  years,  but  had  never 
taken  any  oath  of  natumlization,  or  exercised  the  rights  of  citizenship  in  that  conn- 
try,  returned  to  this  prorince,  and  some  months  afterwards  filed  a  bill  in  this  court, 
a  motion  for  security  for  costs  was  refused  although  several  persons  swore  that  his 
intention  was  to  leave  immediately  on  the  decision  of  the  case,  the  plaintiff  having 
sworn  that  his  intention  was  to  remain  in  the  country. 

Where  upon  the  death  of  a  sole  plaintiff  residing  out  of  the  jurisdiction,  and  as 
against  whom  the  defendant  had  waived  his  right  to  security  fbr  costs,  the  bill  was 
revived  by  his  legal  personal  representative,  who  also  resided  out  of  the  jurisdiction, 
the  defendant  was  held  entitled  to  the  usual  order  for  security  for  costs.  (Jackson 
T.  Davenport,  7  Jur.  N.  S.  1224 ;  80  L.  J.  Ch.  272 ;  9  W.  B.  866.) 
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If  the  order  cannot  be  obtained  upon  prsacipe ;  and  it  will  hare  been'seen  tbat  it 
ean  only  so  be  obtained  when  it  appears  upon  tire  face  of  the  bill  that  the  plaintiff 
is  rendent  oat  of  the  jurisdiction,  then  a  notice  of  motion  mast  be  served  upon  the 
plaintiff's  solicitor  for  an  order  that  security  may  be  given  upon  the  evidence  dis- 
closed in  an  affidavit  which  must  be  filed  in  the  regular  way  before  notice  is  served 
in  support  of  such  amplication,  such  affidavit  must  be  mentioned  in  the  notice  of 
motion. 

The  deputy-master  in  the  county  where  the  bill  is  filed  is  to  hear  and  dispose  of 
all  applications  relating  to  security  for  costs,  see  post  Order  XLIV.,  see.  4. 

The  bond  most  be  given  to  the  registrar  or  depaty-registrar  where  the  bill  is  filed, 
see  Order  XLIII.,  sec.  6. 

In  Roaf  V.  Topping,  Qrant's  Cham.  Rep.  14,  which  was  an  application  by  the 
defendants  to  be  at  liberty  to  sue  on  the  bond  given  for  security  for  costs,  the  plain- 
tiff being  resident  out  of  the  jurisdiction,  Spragge^  V.  C,  required  the  decree  to  be 
Produced  to  shew  that  the  defendants  were  ordered  to  receive  their  costs,  and  ia 
tokes  V.  Crysler,  Grant's  Cham.  Rep.  14,  which  was  a  similar  application,  Etten^ 
y.  C,  required  the  party  moving  to  shew  a  demand  from,  and  refusal  of  the  oosts 
by,  the  sureties  named  in  the  bond  before  making  the  order  asked. 

PARTIES  TO  SUITS. 

YI.  The  practice  of  setting  down  a  cause  on  an 
objection  for  want  of  parties  merely,  is  abolished. 

iMtodantvette  Sbc.  2. — It  shall  not  be  competent  to  any  defendant 
*a  waot  of  puwin  any  sait  to  take  any  objection  for  want  of  parties  to 
um  fituowiDc  such  suit,  in  any  case  to  which  the  roles  next  hereinafter 
set  forth  extend. 


Rule  1. — Any  residuary  legatee,  or  next  of  kin,  may 
have  a  decree  for  the  administration  of  the  personal 
estate  of  a  deceased  person,  without  serving  the  remain- 
ing residuary  legatees  or  next  of  kin. 

Rule  2. — Any  legatee  interested  in  a  legacy  charged 
upon  real  estate ;  or  any  person  interested  in  the  pro- 
ceeds of  real  estate  directed  to  be  sold,  may  have  a  decree 
for  the  administration  of  the  estate  of  a  deceased  person, 
without  serving  any  other  legatee  or  person  interested 
in  the  proceeds  of  the  estate. 
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Bulb  3. — Any  residuary  devisee  or  heir  may  have  the 
like  decree,  without  serving  any  co-residuary  devisee,  or 
co-heir,  (d) 

BuLE  4. — Any  one  of  several  cestuis  que  trusty  under 
any  deed  or  instrument,  may  have  a  decree  for  the 
execution  of  the  trusts  of  the  deed  or  instrument,  without 
serving  any  other  of  such  cestuis  que  trust,  (e) 

Rule  6. — In  all  cases  of  suits  for  the  protection  of 
property  pending  litigation,  and  in  all  cases  in  the  nature 
of  wastey  one  person  may  move  on  behalf  of  himself, 
and  of  all  persons  having  the  same  interest. 

Rule  6. — Any  executor,  administrator,  or  trustee,  may 
obtain  a  decree  against  any  one  legatee,  next  of  kin,  or 
cestui  qu^  trusty  for  the  administration  of  the  estate,  or 
the  execution  of  the  trusts. 


In  all  the  above  cases  the  court,  if  it  shall  see  fit,  may  But  ooart  mi^r 
require  any  other  persons  to  be  made  a  party  or  parties  sons  to  be  mad* 
to  the  suit,  and  may,  if  it  shall  see  fit,  give  the  conduct 
of  the  suit  to  such  person  as  it  may  deem  proper ;  and  "SSrofOi* 


P»rtj, 


may  make  such  order  in  any  particular  case  as  it  may 
deem  just  for  placing  the  defendant  on  record  on  the 
same  footing  in  regard  to  costs  as  other  parties  having  SfSS?*** 
a  common  interest  with  him  in  the  matter  in  question. 


(cf)  A  suit  may  be  proceeded  with  withoat  making  the  real  representatlyes  of  resi* 
dnArj  legatees  who  have  died  abroad  before  the  institution  of  the  suit,  parties  to 
the  suit,  althoagh  the  devisees  themselves  have  through  ignorance  of  their  death 
been  so  named.    (Bateman  v.  Cooke,  1  W.  K.  242.) 

(«)  So  one  cettui  que  trtut  maj'withoat  serving  his  eo-catui  que  iruet  have  a  decree 
for  the  appointment  of  new  trustees.  (Jones  v.  James,  9  Hare,  App.  Ixzx.)  It 
aeems,  too,  that  the  rule  applies  to  a  bill  to  make  a  trustee  responsible  for  a  breach 
of  trust.  (McLeod  v.  Annesley,  22  L.  J.  Oh.  633,  687;  s.  c.  17  Jur.  608;  16  Bea. 
600.)    Bat  vid.  Jesse  t.  Bennett,  6  PeO.  M.  k  G.  609 ;  26  L.  J.  Ch.  63. 
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in 


In  all  the  above  cases  the  persons  who,  according  to 
£?wd  iithVn  ^^^  present  practice  of  the  court,  would  bo  necessary 
^py®'*^  parties  to  the  suit,  are  to  be  served  with  an  office  copy 
of  the  decree,  (/)  and  after  such  service  they  shall  be 
bound  by  the  proceedings  in  the  same  manner  as  if  they 
had  been  originally  made  parties  to  the  suit ;  and  upon 
service  of  notice  upon  the  plaintiff,  they  may  attend  the 
proceedings  under  the  decree  ;  any  party  so  served  may 
apply  to  the  court  to  vary,  or  add  to  the  decree,  within 
fourteen  days  from  the  date  of  such  service,  {g) 

Rule  7. — In  all  suits  concerning  real  or  personal 
estate  (h)  which  is  vested  in  trustees  {%)  under  a  will, 
settlement  or  otherwise,  such  trustee  shall  represent  the 
persons  beneficially  interested  under  the  trust,  in  the 
same  manner  and  to  the  same  extent  as  the  executors 
or  administrators  in  suits  concerning  personal  estate 
represent  the  persons  beneficially  interested  in  such  per- 
sonal estate ;  and  in  such  case  it  shall  not  be  necessary 
to  make  the  persons  beneficially  interested  under  the 
trusts  parties  to  the  suit ;  but,  on  the  hearing  the  court, 
if  it  shall  think  fit,  may  order  such  person  or  personSi 
or  any  of  them,  to  be  made  parties,  {k) 


(/)  From  the  English  practice  it  would  appear  that  a  Judge  io  Chambers  will 
dii^t  who  are  the  proper  parties  to  be  serred;  (De  Balinhard  v.  Bullock,  9  fTare^ 
App.  xiii.;)  and  that  the  rule  as  to  serfing  parties  applies  to  infaiits,  (Clarke  v. 
Clarke,  20  L.  T.  88;  s.  c.  1  W.R.  48,)  and  to  parties  out  of  the  jurisdiction.  (Chal- 
I  ▼.  Laurie,  10  Hare,  App.  xxtU  ;  8.  o.  1  W.  B.  265.) 


((f)  Bj  the  English  practice,  when  a  party  serred  with  such  decree  feels  himself 
aggrieved  there^,  he  should  move  the  court  on  notice  for  leave  to  file  a  bill  in  the 
nature  of  a  bill  of  review.  (Kidd  ▼.  Cheyne,  18  Jur.  848.)  Service  of  an  ofllce 
•opy  deoree  for  sale  or  otherwise  in  a  suit  does  not  make  decree  binding  on  a  judgment 
oteditor,  who  is  not  a  party  to  the  cause,  (Knight  v.  Pocook,  24  Beav.  486 ;  s.  o.  27 
L.  J.  Ch.  297 ;  4  Jur.  N.  S.  197  ;  80  L.  T.  126,)  and  as  to  this  rule  generaUy.  (Doodj 
▼.  Higgins,  9  Hare  App  xzxii.;  s.  c  2  Jur.  N.  S.  1068.)  The  practice  foUowed-bj  ' 
our  court  is  for  the  master  to  whom  the  reference  under  the  decree  has  been  made 
to  give  the  direction.  See  order  XXXIV.,  for  the  endorsement  to  be  made  on  th« 
office  copy  of  the  decree  served. 

(h)  The  operation  of  this  rule  is  not  confined  to  administration  suits,    fowler  y. 
Bayldon,  9  Hare»  App.  Ixzviii.— comp,  McLeod  v.  Annesley,  22  L.  J.  Ch.  687 ;  b.  d.  17 
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Jnr.  Q08;  16  Bea.  600.)  In  applying  it  generally,  the  court  will  exercise  the  discretion 

ften  to  it  by  the  conolading  clause.  Thus  in  Tudor  y.  Morris,  22  L.  J.  Ch.  1061 ;  s.  o. 
W.  K.  426,  it  was  held  that  the  trustees  of  mortgage  property  did  not  sufficiently 
npresent  their  ecMtuU  que  inuit  in  a  suit  for  foreclosure ;  Conip.  Cropper  t.  Mellersh, 
24  L  J.,  Ch.  480  ;  where  it  was  observed  by  V.  C.  Sfuart  that  the  court  would  only 
hold  the  section  to  apply  to  foreclosure  suits  in  extraordinary  cases.  The  ohserva^ 
tions  ip  Cropper  ▼.  Mellersh,  were  however  commented  upon  with  disapprobation, 
by  V.  C.  Wood,  in  TVilkins  t.  Beeves,  8  W.  R.  805— and  in  a  similar  suit,  Goldsmith 
V.  Stonehewer,  9  Hare,  App.  xxxvii.;  s.  c.  22  Law  J.  Ch.  109;  17  Jur.  199,  it  was 
held  that  infant  eesttiit  que  trutts  were  sufficiently  represented  by  their  trustees,  al- 
thoogfa  the  rale  was  not  extended  to  adult  catuit  que  (rusts  except  as  to  the  shares  of 
•hUdrea  entitled  in  remainder  vested  in  the  trustees  under  a  settlement.  (Comp. 
Fowler  v.  Bayldon,  ante.)  8o  also,  where  an  equity  of  redemption  was  granted  by 
drel,  to  trustees  upon  trust  for  certain  parties,  some  of  whom  were  infanUi,  and  the 
mortgagee  filed  a  bill  for  foreclosure  against  the  trustees  of  the  settlement,  and  the 
adalt  flMMMf  que  trusts  only,  as  defendants,  upon  the  death  of  one  of  the  latter  after 
the  filing  of  the  bill,  the  eonrt  made  a  decree  for  sale,  in  the  absence  of  the  infant 
Mtftfw  que  trusts,  and  of  the  representative  of  the  deceased  defendant,  upon  an  affida- 
vit of  the  trustee  of  the  settlement,  that  it  would  be  for  the  benefit  of  the  infants,  and 
it  the  same  time  ordered  the  proceeds  to  be  paid  into  court.  (Siffken  t.  Davis,  £ay, 
ipp.  xxi.  marginal  note.) 

Bat  the  rata  does  not  apply  where  the  trustees  have  disclaimed,  (Yoong  ▼.  Ward 
10  Hire,  App,  Will.,)  nor  ordinarily,  where  the  surviving  trustees  or  the  represen- 
ts^ves  of  such  as  are  dead  only  are  made  partiep.  (Stansfield  v.  Hobson,  16  Beav. 
1S9.)  In  eases  where  the  executors  of  a  deceased  mortgagor  are  also  parties  to  a 
Rdt  for  foreclosure  (Sale  ▼.  Kitson,  8  De  G.  M.  &  6. 1 1 9 ;  s.  c.  22  L.  J.  Ch.  844  ;  17 
Jv.  170;  Hannam  v.  Riley,  9  Hare,  App,  xl. ;  s.  c.  22  L.  J.  Ch.  110 ;)  it  has  been 
^  that  the  cestuis  que  trusts  need  not  be  joined  in  the  suit,  upon  the  ground, 
ipparently,  that  the  whole  property  out  of  which  the  mortgage  is  to  be  satis- 
^  is  represented.  (Sale  v.  Kitson,  ante.)  Possibly  the  court  may  be  disposed 
to  put  a  greater  latitude  upon  this  section  in  suits  for  the  foreclosure  and 
Mle  of  mortgaged  property.  On  a  bill  for  the  execution  of  the  trusts  of  a 
vill,  framed  according  to  the  old  practice,  it  was  held  that  the  trustees  of 
^  settlement  of  the  share  of  one  of  the  residuary  legatees  made  ou  her 
■initge  oaeht  to  be  parties,  but  that  under  the  above  rule,  the  children  of  the 
■srnafce  would  be  sufficiently  represented  by  them.  (Densem  v.  £Iwerthy,  9  Hare, 
App.  xlii.\  But  trustees  do  not  sufficiently  represent  their  cestuis  que  trusts  on  a  bill 
te  Mt  aside  a  settlement.  (Read  v.  Prest,  1  Kay  &  J.  188.)  In  a  suit  to  restore  trust 
Fopcrty,  instituted  by  the  representatives  of  a  trustee,  against  his  co-trustee,  both 
^whon  had  committed  breaches  of  trust,  in  which  some  of  the  cestuis  que  trusts  had 
*"tmttd,  such  cestuis  que  trusts  were  held  necessary  parties.  (Jesse  v.  Bennett,  6  De 
Q.  M.  &  G.  609  ;  26  L.  J.  Ch.  68 ;  see,  too,  Devaynes  v.  Robinson,  24  Beav.  86,  99.) 

^ere  a  mortgage  has  been  executed  to  trustees  for  the  benefit  of  creditors,  the 
^'editors  are  not  necessary  parties  to  a  bill  filed  by  the  trustees  to  foreclose. 
(Frtser  v.  Sutheriand,  2  Grant,  442.) 

So  where  the  owner  of  an  equity  of  redemption  assigns  it  to  trustees  for  the  bene* 
^  of  creditors,  the  creditors  are  not  necessary  parties  to  a  bill  of  foreclosure. 
^tnaa  MiWimIss,  1  ITi  Oi  Li  Ji  fi»t  Shaw  v.  Liddell,  1  U.  C.  L.  J.  57.)  Where  a 
property  became  vested  in  trustees  under  an  absolute  deed  intended  as  a  mortgage, 
Otta suit  to  redeem  against  saeh  trustees  it  was  held  that  one  of  the  trustees  being 
Weficially  interested,  the  cestuis  que  trust  were  sufficiently  represented.  (Kerr  v. 
Miiray,  6  Grant,  848.)  Where  property  has  been  assigned  to  trustees  for  the  be- 
^of  creditors,  and  a  suit  is  brought  by  or  against  the  trustees  in  respect  ef  a  debt 
JMte  the  asttgoor,  the  crediton  are  imneceMary  parties.  (O'ConneU  ▼.  Chailw, 
JQnat,489.) 
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.  Where  a  bill  is  filed  agunst  tnistees  by  parUes  claimiDg  adrerselj  to  the  c$»iui  qiu 
inut,  the  cettui  que  trust  is  a  necessary  party,  and  it  is  the  duty  of  the  trustee  to  ob- 
ject that  the  eetitU  qwt  trust  is  not  before  the  court,  aod  if  the  objection  is  not  mad* 
the  court  will  at  the  hearing  direct  an  amendment.  (Cleveland  y.  McDonald,  1 
Grant,  415.) 

In  a  suit  by  trustees  to  reduce  into  possession  the  trust  estate,  and  in  which  the 
defendant  answers  and  calls  in  question  the  existence  of  the  trust  estate,  the  cettma 
que  trust  will  become  necessary  parties.     (Houlding  y.  Poole,  1  Grant,  206.) 

Where  a  party  who  has  executed  a  deed  to  trustees  and  seeks  to  set  it  aside  as 
haTing  been  obtained  by  frauu  the  cestuis  que  trust  must  be  parties  and  that  although 
some  of  them  have  released  their  interest  under  the  deed,  and  others  had  not  any 
part  in  obtaining  it.   (Rogers  t.  Rogers,  2  Grant,  187.) 

To  a  bill  filed  by  a  partner  in  an  insoWent  partnership  against  his  co-partoer  to 
Bet  aside  a  marriage  settlement  as  having  been  made  by  the  co-partner  when  insol- 
Tent,  the  trustees  and  cestuis  que  trust  are  necessary  parties,  as  being  entitled  to  hava 
the  accounts  of  the  partnership  taken  and  the  assets  applied  in  exoneration  of  the 
settled  land.     (Thomas  y.  Torrance,  Grant,  Cham.  46.) 

(t )  Executors  with  a  power  of  sale  are  within  the  section,  (Shaw  y.  Hardingham, 
2  W.  R.  657,)  and  where  there  was  a  devise  to  trustees  subject  to  the  payment  of 
debts,  with  a  general  residuary  devise  over,  the  general  residuary  devisee  was  held 
to  be  an  unnecessary  party  to  a  suit  to  carry  the  trusts  of  a  will  into  execution. 
(Smith  V.  Andrews,  4  W.  R.,.853.)  In  a  late  case,  (Bolton  v.  Stannard,  27  L.  J.  Ch. 
845;  8.  c.  4  Jur.  N.  8.  576;  6  W.  R.  570,)  where  there  was  only  an  implied 
power  of  sale  in  the  executrix.  Sir  John  Romitfy,  M.  R.,  held  that  she  was  not  a 
trustee  within  the  section. 

(k)  Notwithstanding  the  above  rules  it  would  seem  that  when  an  estate  is  to  be 
Bold  under  the  decree  of  the  court,  all  persons  interested  in  the  property  ought,  if 
possible,  to  be  made  parties  to  the  suit,  or  at  least  to  be  served  with  an  offioe  copy 
of  the  decree.  (Doody  v.  Higgins,  9  Hare,  App.  xxxii.)  Where  in  an  administration 
suit,  persous  believed  by  the  plaintiff  to  be  the  next  of  kin  of  the  testator  were  not 
on  the  record,  but  the  plaintiff  alleged  that  he  intended  to  serve  them  with  a  decree^ 
a  demurrer  to  the  bill  for  want  of  parties  was  overruled.  (Snepp  v.  Snepp,  4  Jur. 
N.  S.  202  ;  s.  c.  6  W.  R.,  855.) 

RuLB  8. — In  all  cases  in  whict  tte  plaintiff  has  a  joint 
and  several  demand  against  several  persons^  either  as 
principals  or  sureties,  it  shall  not  be  necessary  to  bring 
before  the  court,  as  parties  to  a  suit  concerning  such 
demand,  all  the  persons  liable  thereto ;  but  the  plaintiff 
may  proceed  against  one  or  more  of  the  persons  severally 
liable,  (l) .  ^.       .. 


(l)  The  regulat'ons  concerning  parties  embodied  in  this  order  are  contained  in  tb« 
English  act  to  amend  the  practice  of  the  Court  of  Chanoery.  (15  &  16  Vic,  oh.  86.) 
Section  2  of  this  order  ooiresponds  in  great  part  with  the  42nd  Beotion  of  tiiat  aol* 
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Bnle  1. — ^Thifl  rule  is  the  same  as  the  English  rule. 

Bale  2. — And  this  also.  .  It  will  be  obseired  that  in  this  case  the  detree  extends  to 
the  personal  estate  alone.  If  relief  is  required  against  the  real  estate,  this  rale 
viU  not  applj. 

Bole  8. — This  rule  again  applies  exclnslTelj  to  pertonal  estate. 

Bnle  4. — This  mle  follows  the  English  rule.  In  this  case  the  decree  sought  for 
nnst  be  simply  an  execntion  of  the  trusts  of  the  deed  or  iDstrument.  (MoLeod  t. 
Aaneale^,  !•  Bea.  #07 ;  Jones  t.  James,  9  H«re,  App.  80.)  U  anj  declaration  is 
•ought  for  respecting  the  aduinistratlim  of  the  property,  or  any  relief  which 
Bight  affect  the  interest  of  other  eestuis  que  tnut,  the  case  will  not  come  under  this 
role. 

Bnle  5. — ^Also  follows  the  English  rule. 

Bole  6. — Embodies  English  lules  No.  6,  7,  and  8. 

Bule  7. — ^This  rule  is  English  rule  9. 

^  As  to  this  rule,  see  Stanfield  t.  Hobson,  16  Bea.  189;  Sale  t.  Eitson,  8  DeG.  M. 
&  0. 119,  and  cases  there  cited ;  Young  ▼.  Ward,  10  Hare,  App.  58. 

An  necessary  parties  other  than'provided  by  this  order  (VI.)  should  be  made  at  or 
before  the  bearing,  and  not  added  in  the  maeter*8  office,  merely  to  remedy  a  defect 
aming  from  the  carelessness  or  negligence  of  the  plaintiffs.  (Patterson  ▼.  Holland, 
6  U.  C  L.  J.  256.)  In  this  case,  however,  such  parties  were  allowed  to  be  added  in 
the  master's  office,  the  defendants  haTing  had  two  opportunities  of  making  the  objec- 
tion, which  they  neglected. 

To  a  bill  filed  by  the  municipal  council  of  an  incorporated  town  to  prevent  injury 
to  the  property  of  the  municipality,  the  Attorney-General  is  not  a  necessary  party. 
(Qudph  T.  Canada  Co.,  4  Grant,  632.) 

Sacb  executors  as  have  proved  may  sue  without  making  the  other  executors  par- 
ties,  although  they  have  not  renounced.    (Forsyth  ▼.  Brake,  1  Grant,  223.) 

In  ftU  cases  whic)i  cannot  be  brought  within  the  terms  of  the  foregoing  rules,  the 
old  prsctice  must  prevail,  and  the  person  suing  must  bring  before  the  court  all  the 
persons  interested  in  the  estate,  the  subject  of  his  suit-  The  oases  referring  to  the 
qsestioo  of  parties  under  the  former  practice  in  suits  concerning  real  estate  must 
aeeesaarily  be  referred  to.  (Finch  v.  Finch,  2  Ves.  Sr.  492 ;  Herring  v.  Yor,  1  Atk. 
290;  Pynoent  V.  Pyncent,  8  Atk.  571 ;  Mitford  178;  Lord  Cholmondelcy  v.  Lord 
Cfioton,  2  J.  &  W.  1 ;  Hopkins  v.  Hopkins,  1  Atk.  590;  Lloyd  v.  Johnes,  9  Ves.  58 ; 
Carter.  Ball,  8  Atk.  500.) 

SUBPCENA  TO  APPEAE  AND  ANSWER. 
,  Subpoena  to  ap- 

Vn.  The  'writ  of  subpoena  to  appear  and  answer  ajJJuJJ^*^'"''*' 
bill  of  complaint  is  hereby  abolished,  (m) 


(m)  At  to  old  practice^  vide  Baniell's  C.  P.  8rd  Edit  298  et  seq. 
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APPBAEANCB. 

i&ttSr"  Vm*  I^  future  no  appearance  is  to  be  cntereft  in 

any  suit,  either  by  the  defendant  or  by  the  plaintiff  on 
his  behalf. 


BILL  OF  COMPLAINT. 


Bfll  of  eom-         ^  P^  A  bill  O! 
plAint:  ili  form.  .if^^Vf f  ■■i« «. » < 

tion,  addressee 


^mplau^t^^ 

to  thefflttBeoB^^ (n)    Itmuft  contain : ^ 


1.  The  name  and  description  of  each  party  com- 
plainant, (o) 

2.  The  name  of  each  party  defendant. 

S.  A  statement  of  the  plaintiff's  case  in  dear  and 
concise  language,  (p) 

4.  A  prayer  for  the  specific  relief  to  which  ihtt 
plaintiff  supposes  himself  entitled ;  but  the  prayer 
for  general  relief  may  be  added. 


(n)  By  order  5  of  the  Orders  of  Court  promulgated  on  the  10th  January,  1868,  it 
is  provided  that,  *'  after  the  Ist  day  of  February,  next,  all  bills  of  complaint  and  peti- 
tions are  to  be  addressed,  '  To  the  Honorable  the  Judges  of  the  Court  of  Chanoery.' " 

(o)  The  proper  place  of  abode  and  description  of  the  plaintiff  must  be  given,  other- 
wise he  will  be  ordered  to  give  security  for  costs.  (Dan.  Chy.  Practice,  toI.  1, 
p.  249,  and  cases  there  cited.)  See  also  Manby  ▼.  Bewicke,  2  Jur.  N.  8. 671,  (Lord's 
Justices,)  where  Bailey  t.  Gundry,  1  Keen,  68,  is  confirmed. 

{p)  The  order  as  to  the  form  of  a  bill,  and  as  to  what  it  must  oontain,  (aod  liftvliig 
regard  therefore  to  the  requirements  of  this  order,  and  to  the  forms  of  billt  in  tiie 
several  cases  enumerated  in  schedule  A.  appended  thereto, )  is  Tery  explieit. 

It  must  still  be  borne  in  mind,  however,  that  certain  material  parts  of  a  biU  are 
necessary,  and  which  are  not  specifically  alluded  to  in  the  order. 

Every  bill  must  show  clearly  that  the  plaintiff  has  the  right  to  the^thiog  demanded, 
or  at  least  such  an  interest  in  the  subject  matter  as  gives  him  the  right  to  institate 
the  suit  ooncemiog  it ;  if  otherwise,  the  defendant  could  demur ;  and  this  rule  ap- 
plies not  to  one  plaintiff  only,  but  to  all  the  plaintiffs.  The  interest,  moreoTcr,  in  the 
subject-matter  must  be  an  actually  existing  interest,  a  mere  possibility,  or  OTon  pro- 
bability, of  a  future  title  will  be  insufficient  to  sustain  a  bill ;  and  the  plaintiff  most 
also  make  it  appear  that  he  has  a  proper  title  to  institute  a  suit  concerning  it  This 
practice  is  laid  down  in  Mitford  on  Pleading,  ^th  £d.  177, 188. 
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To  pot  the  rale  more  folly.    The  plaintiff  must  shew : 

(a)  That  he  is  the  person  entitled  to  the  relief,  assuming  that  the  faetf  jmtify 
any  relief. 

(b).  He  must  shew  that  the  facts  entitle  him  to  the  relief  prayed  against  some 
person. 

{e}  He  most  shew  that  the  defendant  or  defendants,  is  or  are  the  person  or  per- 
sons against  whom  he  is  entitled  to  relief. 

{d)  He  most  shew  that  the  court  has  jurisdiction  to  grant  the  relief  prayed. 
The  plaintiff  most  therefore  allege, 

(a)  Hia  title  distinctly  to  the  subject  matter ;  if  he  be  the  owner,  he  must  show 

that  be  is,  or  so  far  at  least  as  to  have  a  locus  standi  for  some  relief;  he 
must  allege  the  facts  from  which  the  court,  assuming  them  to  be  troe,  can 
oolleot  that  he  has  tUUt  and  the  allegation  should  consist  of  those  facts 
or  instruments,  or  portions  of  instruments^  from  which  the  title  appears, 
and  thereopon  to  follow  up  those  allegations  by  a  specific  allegation  of  the 
legal  inference. 

(b)  The  plaintiff  most  shew  that  the  facts  alleged  shew  his  title  to  relief.  Every 

fact  necessary  to  complete  the  chain  of  title,  not  merely  title  to  estate  boft 
title  to  relief,  most  be  stated  with  accuracy  and  precision.    The  bill  most 
be  divided  into  paragraphs  and  numb<'red  consecutively,  and  each  para- 
graph shoold  be  confined  to  a  specific  fact  or  class  of  facts.    (This  is  re- 
quired by  the  4th  order  of  the  Orders  of  the  13th  of  April,  1869.)     No 
costs  will  be  allowed  when  the  order  is  violated. 
The  prayer  should  be  in  conformity  with  the  case  made  by  the  bill ;  its  office  Is  to 
diow  to  what  relief  the  plaintiff  considers  himself  entitled :  what  is  the  decree  that 
be  seeks  to  obtain.    The  prayer  should,  like  the  bill,  be  divided  into  paragraphs,  ac- 
cordiBg  to  the  several  kinds  of  particular  relief  asked,  and  the  last  paragraph  most 
always  be  the  prayer  for  general  relief. 

The  facts  relied  open  most  be  distinctly  averred ;  thus  the  plaintiff  being  described 
as  a  shareholder  is  not  sufficient.  If  the  circumstance  of  his  being  a  shareholder 
is  oeceFsary  to  be  proved,  the  fact  should  be  distinctly  alleged.  (Walbura  y.  Ingilby, 
1 M.  &  K.  61. ;  Banks  v.  Parker.  Id  Sim.  176.)  If  the  plaintiff^s  case  is,  that  there 
kas  been  fraudulent  conduct  on  the  part  of  the  defendant,  a  general  allegation  of 
frsad  will  not  be  sufficient.  It  must  be  shown  in  what  the  fraud  consists.  (Kelly  ▼. 
Bogers,  1  Jur.  N.  S.  514.)  So  with  respect  to  geiieral  charges  of  collusion 
between  two  or  more  defendants.  (Bothomley  v.  Squires,  1  Jur.  N.  S.  694,  V.  C.  K.) 
As  to  a  general  charge  of  defendant  being  trustee.  (Steedman  v.  Marsh,  2  Jur.  N.  S. 
891,  V.  C.  W.;  4  W.  Rv  476.)  If  an  allegation  will  bear  two  meanings,  it  should  be  borne 
is  mind,  that  the  defendant  is  entitled  to  put  that  construction  on  the  statement  in 
ttebiU  which  is  most  ap^ainst  the  plaintiff's  interest.  (Vernon  t.  Vernon,  2  M.  & 
Or.  145 ;  Williams  v.  Flight,  5  Bea.  41 ;  Loader  v.  Clarke,  2  M.  &  G.  887 ; 
Staoebary  t.  Arkwright,  6  Sim.  481;  Hammond  t  Messenger,  9  Sim.  827;)  and 
White  V.  Smale,  22  Beav.  72,  as  to  the  plaintiff  relying  on  alienations  stated  to  be 
Made  by  the  defendant.  The  presumption  is  always  against  the  pleader,  because 
fts plaintiff  is  presumed  to  state  his  case  in  the  most  favourable  way  for  himself, 
•■4  tlierefore,  if  he  has  left  any  thing  material  to  his  case  in  doubt,  it  is  assumed  te 
halii  favour  of  the  other  party. .  (Lord  Cottenham,  C,  Columbine  t.  Chichester,  8 
ML  28;  AUomey-aeneral  t.  Mayor  of  Norwich^  2  My.  and  Or.  422,428;  Venio« 
▼.  Vernon,  2  My.  and  Cr.  145 ;  Bowes  t.  Femie,  8  My.  &  Cr.  682.) 
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As  to  prayer  for  relief,  see  Dan.  Prao.  toL  1,  226. 264 ;  Hiem  t.  Mill,  18  Yes.  114  ; 
Kerrick  v.  Saflfery,  7  Sim.  817  ;  Hanbury  t.  Litchfield,  2  M.  &  K.  684  ;  HeU  t.  The 
Great  Northern  Railway  Company,  6  De.  G.  M.  &  G.  66;  s.  o.,  18  Jar.  685. 

• 

The  prayer  for  relief,  where  the  bill  is  for  disooTery  merely,  should  be  omitted, 
but  when  it  had  by  mistake  been  added  to  such  a  bill,  it  was  held  that  it  was  not 
alone  sufficient  to  convert  the  bill  into  a  bill  for  relief.  (South  Eastern  Railway 
Company  ▼.  The  Submarine  Telegraph  Company,  28  L.  J.,  Ch.  188;  s.  o.  17  Jar. 
1044;  2W.  R.  81.) 

The  plaintiff  cannot,  at  the  hearing,  rely  upon  facts  proved  by  evidence  which  are 
not  alleged  upon  the  face  of  his  bill.  See  Gordon  t.  Gordon,  8  Sw.  400,  472 ; 
Skarf  V.  Soulby,  1  M.  &  G.  866. 

Huihand  and  wtfe. — The  wife  is  joined  as  a  ce-pluntiff  with  her  husband,  where 
he  is  entitled  to  the  legacy  or  other  subject  matter  of  the  suit  in  her  right.  Where 
she  is  entitled  for  her  separate  use,  she  must  sue  by  her  next  friend  making  her 
husband  a  defendant,  but  if  he  is  out  of  the  jurisdiction,  it  will  be  sufficient  to 
charge  that  fact,  and  to  name  him  as  a  defendant,  **  when  he  shall  come  within  the 
jurisdiction,"  but  in  the  case  of  Platel  v.  Craddock,  1  C.  P.  Cooper,  469,  where  the 
bill  had  been  filed  in  the  joint  names  of  the  husband  and  wife  in  respect  of  a  trust 
fund  limited  to  the  wife  for  life  for  her  separate  use,  with  remainder  to  the 
husband  for  life,  the  court  at  the  hearing  allowed  the  bill  to  be  amended  by  adding 
the  name  of  a  next  friend  to  the  female  plaintiff.  See  also  Davis  v.  Prout,  7  Bear. 
288,  291 ;  Meddowcroft  v.  Campbell,  18  Beav.  184.  The  next  friend  must  be  a 
Bubstantial  person,  capable  of  paying  costs.   (Hind  t.  Whitmore,  26  L.  J.  Ch.  894.) 

/fi/ifir«.— See  Dan.  Ch.  Pr.  vol.  i.,  p.  72,  as  to  suits  on  behalf  of  infants.  The 
bill  must  contain  the  address  and  description  of  the  next  friend,  (Major  v.  Amott,  2 
Jur.  N.  8.  80,  V.  C.  K.,)  but  the  rule  applicable  to  a  suit  by  a  married  woman,  that 
the  next  friend  must  be  a  person  of  substance,  does  not  hold  in  an  infant's  suit. 
Hind  V.  Whitmore,  2  Kay  and  J.  468.) 

Atsiffneet  of  bankrupt, — In  general  a  bankrupt  or  an  insolvent  debtor  cannot 
sustain  a  bill  in  respect  of  property  vested  in  his  assignee  under  his  bankruptcy  or 
insolvency,  although  he  alleges  a  surplus,  and  that  there  is  collusion  between  the 
assignee  and  the  person  possessed  of  the  property.  (Heath  v.  Chad  wick,  2  Ph. 
649;  Rochfortv.  Battersby,  2  H.  L.  Cases,  888;  14  Jur.  229;  Bradberrv  v.  Brooke. 
4W.  R.  668;  V.  C.  K.,  4  W.  R.  699.)  See,  however.  Wearing  v.  Ellis,  which 
was  a  suit  by  an  insolvent  debtor,  2  Jur.  N.  S.  1149 ;  s.  o.  26  L.  J.  Ch.  16  ;  6  De  G. 
M.  &  G.  696;  affirming  decision  of  V.  C.  Stuart,  2  Jur.  N.  S.  204.) 

Atngnee  of  debt — The  assignee  of  a  debt,  cannot,  unless  some  impediment  exists 
in  the  way  of  his  recovering  bis  debt  at  law  by  using  the  creditor's  name,  maintain 
a  suit  in  equity.  (Hammond  v.  Messenger,  9  Sim.  827;  Rose  v.  Clarke,  1  Y.  &  C. 
C  C.  684 ;  aewell  ▼.  Moxsy,  2  Sim.  N.  S.  189 ;  s.  c  16  Jur.  608 ;  Clark  v.  Cort^ 
1  Cr.  &  Ph.  164.) 

If  judgment  at  law  be  assigned,  the  assignor  as  well  as  the  assignee  must  be  a 
party,  for  the  legal  right  of  action  remains  in  the  assignor.  (Cathcart  v.  Lewis,  1 
Yes.  Jr.  468;  Blake  v.  Jones,  8  Anstr.  661:  Ryan  v.  Anderson.  8  Mad.  174; 
Edney  v.  Jewell,  6  Mad.  166;  Partington  v.  Bailey,  6  L.  J.  Ch.  179;  Boomer  t. 
Gibson,  Registrar  (Grant's)  notes,  21  Mar.,  1864.) 
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In  the  several  cases  enumerated  in  schedule  A.,  here- 
mider  written,  the  bill  of  complaint  may  be  in  the  form, 
or  to  the  effect,  set  forth  in  that  schedule  as  applicable 
to  the  particular  case ;  and,  in  cases  not  enumerated  in 
that  schedule,  forms  of  pleading  similtir  in  principle  may 
be  adopted,  whenever  a  more  detailed  statement  is  not 
necessary  for  the  full  developement  of  the  case,  (q) 


{q)  Tbe  following  are  the  forms  of  the  bill  of  complaint  enumerated  in  Bchednle 
A^  which  for  conTenience  of  reference  are  introduced  here  instead  of  in  the 
appendix. 

SCHEDULE  A. 

FORM  OF  BILLS. 

1.  By  a  legal  or  equitable  mortgagee,  or  person  entitled  to  a  lien  as  a  secnritj  for 
a  debt,  seeking  foreclosare  or  sale,  or  otherwise  to  enforce  his  secaritj. 

IN  CHANCERY. 
A.B.1 

and   V  (Enumerate  all  the  parties  plaintiffs.) 


C.  D.  J  Plaintifft. 

and 


E.  F.^ 
and  [ 
G.H.) 


(Enumerate  all  parties  defendants.) 
V.  •«.  ^  j^    .  DefendanU. 

On  or  ToBOHTP,      ■\    To  THE  Hokobablv,  &o.  ^  JLay^  <^TAju  Cru^  ef  ^3^.«c^««>-w 
^SJ^^^^::'^!^^.  \      ,      H«»Wy<M)mplaining  shews,  Ac,  A.  B  of  &o.,>Hhat^ 
liVm  of  the  witnesMs )  J  underfed  bj"  virtue  of  an  indenture  (or  other  document^  d*ied, 
&c.  [b]  and  made,  &c.,  (and  a  transfer  thereof,  made  by  indenture,  dated,  &c.,  and 
made,  &c.,)  the  said  A.  B.  is  a  mortgagee  (or,  an  equitable  mortgagee)  of  (or,  is 


(a)  The  description  must  be  fully  set  out  or  the  plaintiff  will  bft  required  to  give 
wcnriiy  for  costs;  as  to  which  see  cases  cited  ante.  When  a  bill  is  filed  by  a  next 
friend  on  behalf  of  an  infant^  the  address  of  the  next  friend  must  be  fully  set  out, 
(Major  T.  Arnott,  2  Jur.  N.  S.  80  ;   s.  c.  4  W.  R.  229.) 

[h]  The  names  only  of  the  parties  are  to  be  set  out,  not  the  substance  or  effect  of 
the  document. 

In  framing  a  bill  for  foreclosure  or  redemption   all  that  is  necessery  to  state  to 

4roid  demurrer  is  su«kji?^afiQi.ftAwy]J|pca^antL  t^ijl^p^t  ^  CftOC  ^t  to^tbevnaster  to 

^aqaire  ag  to  ahe  amouqt  acty;|lly  due.-T.*Bo  a'dcmurrer  tS^bul^f  foreclosure  ou>' 

the  ground  that  it  did  not  allege  that  thaplaintiff  had  paid*'a  valuable  consideration  .^ 

^  ^r  the  iJorfgage,  was  oteij^ted.    IKJajkIf^IJ  v.  '^(fhc^l  U.T;.  Jut.  2f^2aj^  Z 

Thfi^ifewof  a  inomtgagor  who  hasvb»rre4Ji^  daiier  u»  ai^tnipr>[wn^a»ty  to  a  fore-!^ 
closure  suit,  and  if  made  one  the  biM  wilhbffdi8mi»Sert<i|raic*MTer  with  costs.   (Moffatt 
T.  Thomaon,  3  Grant, '1U-;  apparently  ovetruling  Sa\iriaersdh  V.  Caetcn,  1  Qr,  349.) 
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endUed  to  hold  a  lien  upon)  oertain  freehold  property  (or  leasehold,  or  other  pro- 
perty, as  the  case  may  be)  therein  comprised,  being  (insert  a  general  description  of 

the  property)  for  secnring  (he  sum  of  £ and  interest;   that  the  time  for 

payment  thereof  has  elapsed;  that  £ has  been  paid  on  account  of  princi- 
pal, and  £ on  account  of  interest ;  (or  that  no  sum  has  been  paid  on  aocoant 

of  either  principal  or  interest ;)  that  your  orators  have  not  been  in  the  oocupation 
of  the  premises,  or  any  part  thereof;   (or,  that  your  orators  have  been  in  the 

occupation  of  the  premites,   or  of  some  part  thereof,  from  the day 

of in  the  year to  the day  of in  the  year ;) 

that  there  is  now  justly  due  upon  the  said  security,  for  principal,  £ ,  and  for 

interest  £ .     That  E.  F,  and  G.  H.,  the  defendants  hereto,  are  entitled  to 

the  equity  of  redemption  of  the  said  mortgaged  premises  (or,  the  premises  subject  to 

such  lien.)    Your  orators  therefore  pray  that  they  may  be  paid  the  said  sum  of  £ 

and  interest,  and  the  cost  of  this  suit ;  and  in  default  thereof  that  the  equity  of  re- 
demption of  the  said  mortgaged  premises  may  be  foreclosed,  (or,  that  the  said  morV 
gaged  premises  may  be  sold,  or  that  the  premises  subject  to  such  lien  may  be  sold, 
as  the  case  may  be,  and  the  produce  thereof  applied  in  or  towards  the  payment  of 
the  said  debt  and  costs,  and  that  the  said  E.  F.  and  G.  H.  may  be  ordered  to  pay  the 
balance  of  the  said  morgnge  debt  and  costs,  after  deducting  the  amount  realized  by 
such  sale,)  and  for  that  purpose  that  all  proper  directions  may  be  given  and  acoounta 
taken  (and  for  further  relief)  (c) 

Where  a  mortgagee  has  assigned  all  his  interest  under  the  mortgage,  he  is  an  un- 
necessary party  to  a  bill  of  foreclosure  by  his  assignee,  though  the  mortgagor  alleges 
that  the  mortgagee  has  been  paid  in  full.    (Gooderham  ▼.  DeGrassi,  2  Grant,  186.) 

Where  a  mortgagor  becomes  bankrupt,  his  assignees  (and  not  he)  are  the  proper 
parties  to  a  suit  to  foreclose ;  (Torrance  v.  Winterbottom,  2  Grant,  487;)  so  where 
he  becomes  bankrupt  in  England  by  force  of  the  Imperial  Act  12  and  18  Vic,  Ch. 
106,  sec.  148.     (Goodhue  t.  Whitmore,  7  U.  C.  L.  J.  124.) 

-J^     TMia  jiifigtBt^ut  wtdiiora  (aedop  fii  /ui  lande)  o£  the  ■leilfeagea  we  BettOBMy  pig 
^^*^1*  T  "  ^"'■lilniiifn  niit      (Flnninrnnn  t  Tnnn,  7  riiniidl  flHt?  ) 

Where  a  bill  has  been  filed  before  the  18th  May,  1861,  respecting  property  in  whioh 
judgment  creditors  have  an  interest  as  such,  the  suit  enures  to  their  benefit  and  will 
keep  their  judgments  alive,  although  they  do  not  re-register  their  judgments  or  place 
anyy?  fa,  in  the  sheriff's  hands,  and  although  they  are  not  actually  parties  to  the 
•ttit,  (Comroeroii^  Bank  v.  Woodcock,  9  Grant,  141.)  see  also,  Buckley  v.  Ryan  7  U. 
C  L.  J.  822 :  and  see  further  as  to  parties  to  foreclosure  suits  Forsyth  v.  Drake,  1 
Grant,  228 ;  2  Spenoe  £q.  Jur.  694-8;  and  Fisher  on  Mortgage,  187,  227. 

(c)  This  paragraph  should  be  omitted  in  a  bUl  for  discovery  in  aid  of  defence  at 
law.  As  to  prayer  for  general  relief,  see  Hill  ▼.  The  Great  Northern  Raflwmj 
Company,  5  De  G.  M.  &  G.  66;  s.  c.  18  Jur.  685,  where  it  was  held  that  under  Boch  s 
prayer  relief  inconsistent  with  the  allegations  in  the  bill  will  not  be  granted. 
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1  Bf  ft  Judgment  ervStor,  irlio  hM  registered  his  JQdgment,  seeking  a  laley  or 
etfierwiw  to  enforce  biii  charge  or  lioi. 

IN  eHANCEEY. 

A.  B riaintif. 

and 

C.  D Defendant. 

CjTT  or  TbiosTo,     -\  To  THE  Honorable,  &c. 
Cedtett?'^^^^  r  Humbly  complaiLing,  Ac,  your  orator,  &c.,  that  in 

tfaaofthewitMBsas.)   J term,  in  the  year year  orator,  (or  G.  H., 

late  of deceased,  of  whom  your  orator  is  the  executor,  or  administrator,  or 

assignee,  under  an  assignment,  dated,  &c.,  and  made,  &c.,  or  of  whose  exf^sutor  or  ad- 
HiiiuaCrator,  or  administrator  de  bonis  nan,  your  orator  is  the  assignee  andcr,  {d)  &c  ,) 

recovered  a  judgment  in  the  court  of against  C.  D.,  tho  defendant  nerein 

named,  for  the  sum  of  £ ,  in  an  action  theretofore  brought  by  your  orator 

against  the  said  C.  D.,  which  judgment  was  duly  registered  in  the  registry  of  the 

county  of ,  on  the day  of ,  at  which  time  the  said  C.  D. 

had  dWers  lands,  tenements  and  hereditaments  in  the  said  county,  and  that  the  said 
C.  D.  is  now  the  owner  of  the  same  lands,  tenements  and  hereditaments,  subject  to 
the  said  jadgments.  Tour  orator  therefore  prays  that  be  may  be  paid  the  amount 
of  the  said  judgment,  together  with  interest  thereon,  and  his  costs  of  this  suit,  or 
IB  defkidt  there^  that  the  said  lands,  tenements  and  hereditaments,  or  a  competent 
part  thereof,  may  be  sold  for  the  satisfaction  thereof,  and  the  proceeds  of  sncb  sale 
applied  accordingly ;  and  for  that  purpose  that  all  proper  directions  be  gi^en  and 
accounts  taken,  (e) 


{d)  The  character  of  the  plaintiff  nrast  be  described,  without  detailing  the  trans- 
actions  whereby  he  acquired  such  character. 

(e)  The  act  (24  Vie.  Ch.  41,  1861,)  entitled  <*  An  Act  to  repeal  the  laws  relating 
to  tte  E^istration  of  Judgments  in  Upper  Canada,"  and  whereby  it  is  enacted  (see. 
10)  •*  that  no  judgment,  rule,  order,  or  decree  for  tlie  payment  of  money  of  any 
ceirt  in  Upper  Canada,  shall  create  or  operate  as  a  lien  or  charge  upon  lands  or 
tay  interest  tbereSn,"  and  whereby  all  statutes  authorising  the  registration  of  judg- 
ments, decr«es,  and  orders  for  the  payment  of  money  in  Upper  Canada,  were  thereto 
lepealed;  hm  abrogated  aad  rendered  obsdete  this  form  of  pleading. 


8.  By  a  person  entitled  to  the  redemption  of  any  legal  or  equitable  mortgage,  or  any 
lien,  seeking  to  redeem  the  same. 

m  CHANCERY. 

A.  B ».....«.*« ^^,^,,., Plaintiff, 

and 
C.  D ,^ .« ^ .'. Vtfendant, 

C"»  «  TOBana,    ^  \  To  THE   HONOSABLI,    &c. 

fi^^pTiSSrfeJaSlSS  r  Humbly  complaining,  'Ac,  your  orator,  &c.,  that 

iMtton  of  tb«  witBcMn.)     )  under  and  by  virtue  of  an  indenture  (or  other  document) 

dated  the oay  of ,  and  made  between  (parties)  (and  the  assurances 

hereinafter  mentioned— that  is  to  say,  an  indenture  dated  the day  of 

• ,  «fae  will  of ,  dated  the day  of )  your  orator  ia 

totitled  to  the  equity  of  redemption  of  certain  freehold  property  (or  leasehold,  or 
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other  property,  as  the  ease  may  be)  therein  oomprised,  being  (here  deseribe  the  pro- 
perty shortly)  which  was  originally  mortgaged  (or  pledged)  for  securing  the  som  of 

£ and  interest;  and  that  C.  D  ,  the  defendant  hereinafter  named,  is  now, 

by  virtue  of  the  said  indenture,  dated  the day  of ,  (and  of  subse- 
quent assurances,)  the  mortgngee  of  the  said  property,  (or  holder  of  the  said  lien,) 
and  entitled  to  the  principal  money  and  interest  remaining  due  upon  the  mortgage ; 
(or  lien ; )  and  your  orator  believes  that  the  amount  of  the  principal  money  and  in- 
terest now  dne  upon  the  said  mortgage  (or  lien)  is  the  sum  of  £ .  or  there- 
abouts ;  and  he  has  made,  or  caused  to  be  made,  an  application  to  the  said  C.  D.  to 
receive  the  said  sum  of  £ ,  and  any  costs  justly  payable  to  him,  and  to  re- 
convey  to  your  orator  the  said  mortgaged  property,  (or  property  subject  to  the  said 
Urn,)  upon  payment  thereof,  and  of  unj  costs  due  to  him  in  respect  of  this  pecority, 
but  that  the  said  C.  D.  has  not  so  done.  Your  orator  therefore  prays  that  he  may 
be  let  in  to  redeem  the  said  mortgaged  property,  (or  property  subject  to  the  said  lien,) 
and  that  the  same  may  be  re-conveyed  (or  delivered  up)  to  him,  upon  payment  of  the 
principal  money  and  interest,  and  costs  due  and  owing  upon  the  said  mortgage;  (or 
lien ;)  and  for  that  purpose  that  all  proper  directions  may  be  given  and  accoonts 
taken. 


4.  By  a  person  entitled  to  an  account  of  the  dealings  and  transactions  of  a  purtner* 
ship  dissolved  or  expired,  seeking  such  account. 

IN  CHANCERT. 

A.  B Plaintiff. 

and 
C.  D De/endanL 

CiTT  OF  TOBOHTO,        ^  To    THl    HONOKABLB,    &0. 

iJJti?to?°th?exrminT  \  dumbly  complaining,  &c.,  your  orator,  &c-> that fW>m 

Hon  of  the  witnwsei.)    J  the day  of down  to  the  -  ■■  day  of 

.^^— — ,  he  and  C.  D.,  the  defendant  hereinafter  named,  cat ried  on  the  business  of 

in  co-p  «rtnership,   under  certain  articles  of  co-partnership,  dated   the 

• —  day  of  and  made  between  (parties,)  (or  under  a  verbal  agree- 
ment made  between  your  orator  and  G.  D.,  or  through  their  respective  agents,  E.  F. 
and  G.  H.,)  on  the day  of  ;  and  he  says  that  the  said  co-part- 
nership was  dissolved  (or  expired,  as  the  case  may  be)  on  the day  of . 

Tour  orator  therefore  prays  that  an  account  of  the  partnership  dealings  and  trans- 
actions between  your  orator  and  the  said  C.  D.  may  be  taken,  and  the  affairs  and 
business  of  the  said  partnership  wotind  up  and  settled  under  the  direction  of  thif 
court,  and  for  that  purpose  that  all  proper  directions  may  be  given,  and  aoooanti 
taken. 


6.  For  dissolution  of  a  co-partnership. 

IN  CHANCERY. 

A.  B , Plaintiff. 

and 

CD ....^ De/endtmL 

OiTT  or  ToBoiiTo,     1  To  THB  Honorable,  &o. 
SJId  foTui^xJSX.  \         H«°»Wy  complttning,  &c.,  your  orator,  Ac,  that  your 
atton  of  the  witnoMw.)  J  orator  and  C  D.,  the  defendant  hereinafter  named^  are  aqn 
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hMwt  been,  rinoe  the day  of oo-partners  in  the  trade  or  baeiseu 

ef voder  eertaiii  articles  of  co-partnership,  dated  Ac,  (or  under  a  terbal 

agreement  made  between  them,  on  the daj  of ,)  which  partner- 
ship was  to  continue  for years ;  (or  for  an  indefinite  time ;)  that  the  said 

business  was  carried  on  under  the  said  agreement  until without  any  diffi- 
culty, (here  state  the  facts  relied  on  as  warranting  dissolution,  as}  that  from  the  last 
mentioned  day,  until  the  present  time,  the  said  C.  D.  has  greatly  misconducted  him- 
self in  the  said  business,  by  removing  the  books  of  the  oo-partnership  from  the  shop 
or  comiting-honse  of  the  said  firm,  and  denying  your  orator,  or  debarring  him  fh>m 
access  thereto :  by  discharging  the  clerks  and  seryants  of  the  said  firm,  and  engag- 
ing others  in  his  own  interest  in  their  room ;  by  making  false  entries  in  the  eaid 
b(Kiks,  or  improperly  keeping  the  same ;  all  which  was  done  with  the  tiew  and  has 
had  the  effect  of  excluding  your  orator  from  his  due  share  in  the  management  of  the 
said  business;  by  using  the  name  of  the  firm  for  his  own  private  purposes,  and 
applying;  the  moneys  of  the  partnership  to  his  own  individual  use ;  that  there  is 
nothing  in  the  said  articles,  or  in  the  said  agreement,  to  justify  such  conduct ;  and 
your  orator  has  made  frequent  applications  to  the  said  C.  D.  to  desist  therefrom,  and 
to  act  in  accordance  with  the  said  agreement  and  with  his  duty  as  a  pai  tner,  bat 

without  effect ;  on  which  account  your  orator,  on  the day  of gave  notice  to 

the  said  defendant  that  the  said  partnership  should  be  dissolved  from  the ^-^ 

dty  of .  Tour  orator  therefore  prays  that  the  said  partnership  may  be  dis- 
solved, and  that  the  accounts  of  the  said  business  may  be  taken  from  the  commence- 
ment thereof,  and  the  affairs  thereof  wound  up  and  adjusted,  and  that  your  orator 
may  have  (such  further  relief,  &c.) 


6.  Bin  l>y  a  person  entitled  to  the  specific  performance  of  an  agreement  for  the  sale 
or  purchase  of  any  property,  seeking  such  specific  performance. 

IN  CHANCERY. 

A.  B Plaintiff. 

and 

C.  D Defendant, 

Orrr  aw  Totono,      "k  To  THE  Honobablv,  &c. 
SrJS^&X^Laml?.  \  H«'°*>^y  complaining,  &c..  your  orator.  &c.,  that  by  an 

Mfm  of  the  witoeMes.)  J  agreement,  dated  the day  of and  signed  by 

C.  D.,  the  defendant  hereinafter  named,  the  said  C.  D.  contracted  to  buy  of  your 
orator  for  to  sell  to  him)  certain  freehold  property  (or  leasehold,  or  other  property, 

as  the  case  may  bej  therein  described  or  referred  to,  for  the  sum  of  £ ; 

and  that  he  has  made  or  caused  to  be  made  to  the  said  C  D.  an  application  specifi- 
cally to  perform  the  said  agreement  on  his  part,  but  that  he  has  not  done  so.  Your 
orator  therefore  prays  that  the  said  agreement  may  be  specifically  performed,  and 
for  that  purpose  that  all  proper  directions  may  be  given,  he  the  said  A.  B.  hereby 
offering  to  perform  the  said  agreement  specificiUly  on  his  part. 


7.  Bin  for  the  specific  performance  of  a  parol  agreement  partly  performed. 
IN  CflANCERl. 

A.  B Plaintiff, 

and 

C.  D • Defendant. 

Oar  or  l^oao^o.      \  To  th*  Honobabls,  &o. 
SSJ2?«,f5^JSbli  1-             Humbly  complaining,  Ac,  your  orator,  &o.,  that  ou 
S2rf&*?rtSS^  J  the day  of —  your  orator  being  seUed  in  fee 
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simplt  in  possession  (or  C.  D.,  the  defendant  hereinafter  mentieoed,  being  or  pve* 
tending  to  be  seised  in  fee  simple  in  possession,  or  in  fee  tail,  or  fbr  jears,  or  Im 
remainder  expectant  upon  the  determination  of  a  certain  estate  for  the  life,  fte.,  m 

the  ease  may  be)  (/)  of  lot  number ,  jour  orator  and  the  said  G.  D.  eatco^ 

into  a  yerbal  agreement  for  the  sale  and  purchase  of  the  said  premises,  at  or  fbr  th« 

price  or  sum  of  £ — • payable  by  equal  annual  instalments,  with  interest,  upon 

the  payment  whereof  a  proper  oonveyance  was  to  be  executed  of  the  said  premiset, 
free  from  incumbrances :  (here  state  acts  of  part  performanoe,  as)  that  yonr  orator, 
or  the  said  G.  D.  was  accordingly  admitted,  and  entered  into  possession  of  the  said 
lot,  and  has  continued  in  possession  thereof  ever  since,  and  is  still  in  possessioa 
thereof,  and  has  made  dlTors  and  considerable  improvements  thereon,  and  hat  paid 

the  sum  of  £, ,  part  of  the  said  purchase  money ;  and  your  orator  submits 

that  under  the  circumstances  aforesaid  the  said  agreement  has  been  partly  per* 
formed,  so  as  to  entitle  your  orator  to  a  specific  execution  thereof;  for  whioh  parpoM 
your  orator  has  made  Arequent  applications  to  the  said  G.  D.,  but  without  efrsot. 
Tour  orator  therefore  prays  that  the  said  contract  may  be  specifically  performed  hj 
the  said  G.  D.,  your  orator  being  ready  and  willing  and  hereby  offering  to  perfsni 
the  same  in  all  respects  on  his  part,  and  that  your  orator  may  have  suoh  further  aa4 
other  relief,  &o. 


8,  BDl  to  stay  waste. 

IN  GHANGERY. 

A.  B.*....«. .••••«  •.••••••• ...  ••••••  .••...«..  »,,„*PUtinHfff 

and 

G.  P ^ .^....,^....Jhfmd4mt. 

Ottt  or  ToaoKTo,    \  To  THB  Honorablb,  fto. 
£tedT5,?i;SJS:  \  H««»Wy  complaining,  &c.,  your  orator.  Ac,  that  tout 

atioD  of  the  witoeeses.) )  orator  is  and  has  been,  from  before  the  acts  herein  after  complain- 
ed of  until  the  present  time,  seised  in  fee  simple  (or  in  tail,  or  for  life  in  possession, 
or  remainder  expectant  upon  the  determination  of  an  estate  for  the  life  of,  &o.,  under 
and  by  virtue  of  an  indenture  of  settlement,  dated,  &c.,  or  poeeessed  for  the 

remainder  of  a  term  of years,  under  and  by  virtue  of  an  indenture  ^ 

demise,  dated,  &o.,  and  made  &c.)  of  lot  number— — ;  ard  G.D.,  thedeitodftnt 

hereinafter  named,  is  in  possession  of  the  said  lot,  as  tenant,  for  a  term  of  — — 

years,  (or  from  year  to  year,  or  at  will)  of  yonr  orator,  under  and  by  virtue  of  an 
indenture  of  demise  (or  an  agreement,  dated,  &e.,  and  made,  &c.)  between  your 
orator  (or  E.  F.  deceased,  whose  estate  has  come  to  your  orator  by  deeoent,  er 
devise,  or  purchase,  or  under  and  by  virtue  of  his  last  will,  dated,  Ite.)  and  the  said 
G.  D.  (or  G.  H.,  whose  estate  has  come  to  the  said  G.  D.  by  operatiea  of  law,  «a 
executor,  or  administrator,  or  assignee  in  bankruptcy  or  insolvency  of  the  said  O. 
H.,  or  by  devise  or  purchase,  under  and  by  virtue  of  the  will  of  the  said  G.  H.,  «r 
an  indenture  of  assignment,  dated,  &c.,  or  as  tenant  for  life,  impeachable  for  v^atUy 

under  and  by  virtue  of  the  aforesaid  indenture  of  settlement)  has,  since  the • 

day  of committed  waste  on  the  said  lot,  by  cutting  down  and  removing 

from  the  said  lot,  and  applying  to  his  own  use,  a  large  number  of  the  timber  and 
other  trees  standing,  growing  and  being  thereon,  and  quarrying  a  laige  quantity  of 
stone,  being  on  and  part  of  the  said  lot,  and  by  pulling  down,  &o.,  houses,  &o.,  and 


(/)  If  either  party  fills  a  representative  character,  say  that  the  said     '         died  on 

the day  of ,  and  the  said is  hlB  executor,  or  adminittiaUnr,  or 

heir-at-law. 
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ii6  Aonliaiiep  fuul  threatonfl  ftod  intende  to  continue  to  commit  suoh  waste  as  afore- 
aaid*  and  otb^r  vaate  and  deatroction  on  the  said  lot,  although  freqaentlj  requested 
hj  jQUf  oraior  to  desist  therefrom.  Your  orator  therefore  prays  that  the  said  C.  D. 
may  be  restrained  by  the  order  and  injunction  of  this  honorable  court  from  commit- 
ting such  waste  as  aforesaid,  or  any  other  waste,  spoil,  or  destruction  on  the  said 
premises,  and  may  account,  &c.,  and  that  your  orator  may  haye  such  further  and 
other  relief  in  the  premises. 


0.  Bill  to  stay  trespass  in  the  nature  of  waste. 
IN  CHANOBET. 

A.  B Plaintiff, 

and 

C.  B Defendant. 

Cwr  OF  ToaoRTo,     "k  To  THi  Hono&abus,  &c. 
&S*inhe^eSSnt  [  dumbly  compUining.  &c.,  your  orator,  &c.,  that  your 

lion  of  witnMsefl.)  )  orator  was  at  the  time  of  the  acts  hereinafter  complained  of, 
and  baa  been  since  up  to  the  present  time,  the  owner  in  fee  simple  (or  seised  in  tail, 
or  for  Ufo,  or  possessed  for  the  remainder  of  a  term  of  years,  under  and  by  yirtue 
of  an  indenture,  dated,  &c.  and  made,  &c.,  as  the  case  may  be)  and  in  possession  of 

lot  number and  that  A.  B.,  the  defendant  hereinafter  named,  has,  from 

the day  of until  the  present  time,  continually  trespassed  on  the 

•aid  lot,  by  cutting  down  and  removing  from  the  said  lot,  and  applying  lo  his  own 
use,  diyers  Taluable  timber  and  qti^  trees  which  were  growing,  standing  ^d  being 
on  tbe  said  lot,  (by  quarrying  and  remoTing  from  the  said  lot  and  applying  to  his 
own  use  large  quantitiee  of  stone  which  wwe  on  and  part  of  the  said  lot,)  and  he 
eontinaesjand  threatens  and  intends  to  continue  to  trespass  on  the  said  lot,  in  like 
manner,  although  frequently  requested  by  your  orator  to  desist  therefrom.  Tour 
orator  therefore  prays  that  the  said  defendant  may  be  restrained  by  the  order  and 
b^uiotion  of  this  honorable  court  from  committing  the  acts  aforesaid,  and  other 
acts  of  a  like  nature,  and  may  account  for  the  value  of  the  timber  and  other  trees 
cut  down,  (or  stone  quarried,)  removed  and  applied  to  his  own  use  as  aforesaid,  and 
that  your  orator  may  have  such  fiirther  and  other  relief  as  may  seem  meet 


10.  Kll  1^  a  person  entitled  to  an  equitable  estate  or  interest  and  daimiiig  to  use 
the  name  of  hi0  trastee  in  prosecuting  an  action  for  his  sola  benefit. 

IN  CHANOBEY. 

A.B Plaintiff, 

and 

C.  D ,..,.,DefendanU 

Car  or  Toionto.      -j  To  thb  Homqrablb,  &c. 
iSS^(Stti^e!SSnt  r  Humbly  complaining,  &c.,  your  orator,  Ac,  that  under 

tion  of  the  witaectec)  J  an  indenture  dated  the day  of  and  made 

between  (parties,)  he  is  entitled  to  an  equitable  estate  or  interest  in  certain  pro- 
perty therein  described  or  referred  to;  and  that  C.  D.,  the  defendant  hereinafter 
named,  is  a  trustee  for  him  of  such  property ;  and  that  being  desirous  to  prosecute 

an  action  a^  law  ag^st in  respect  of  such  property,  he  has  made,  or 

^avsed  to  be  made,  an  application  to  the  said  defendant  to  allow  him  to  bring  such 
gofion  in  his  name,  and  has  offered  to  Indemnify  him  agunst  the  oosts  of  such  ac- 
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tion,  but  that  the  said  defendant  has  refused  or  neglected  to  allow  his  name  to  b« 
used  for  that  purpose.  Your  orator  therefore  prays  that  the  said  A.  B.  maj  be  al- 
lowed to  prosecute  the  said  action  in  the  name  of  the  said  defendant,  he  herer  j 
offering  to  indemnify  him  against  the  cost  of  such  action. 


11.  Bill  by  a  person  entitled  to  haye  a  new  trustee  appointed  in  a  case  where  there 
is  no  power  in  the  instrument  creating  the  trust  to  appoint  new  trustees,  or  when 
the  power  cannot  be  exercised,  and  seeUng  to  appoint  a  new  trustee. 

IN  CHANCEBY. 

A.  B ^  Plainiiff. 

and 
C.  D ^ Defendant. 

CiTT  OF  TOROKTO,         ^  TO    THB   HONORABLB,    &C. 

&?  forth7e^:mint  [  H"™t>ly  complaining.  &c.,  your  orator,  Ac.  that  un- 

tioD  of  the  witneasee. »     J  der  an  indenture,  dated  the day  of ^  and 

made  between  (parties,)  (or  will  of ,  or  other  document,  as  the  case  may  be,) 

your  orator  is  interested  in  certain  trust  property  therein  mentioned  or  referred  to  ; 
and  that  G.  D.,  the  defendant  hereinafter  mentioned,  is  the  present  trustee  of  such 
property ;  (or,  is  the  real  or  personal  representatiye  of  the  last  surviving  trustee  of 
such  property,  as  the  case  may  be ;)  and  that  there  is  no  power  in  the  said  indenture 
(or  will,  or  other  document)  to  appoint  new  trustees  (or  that  the  power  in  said  in- 
denture, or  other  document,  to  appoint  new  trustees  cannot  be  exercised.)  Tour 
orator  therefore  prays  that  new  trustees  may  be  appointed  of  the  said  trust  proper^, 
in  the  place  of,  &o.,  (or  to  act  in  conjunction  with)  the  said  C.  D. 

A  bill  of  complaint  is  not  to  contain  any  interroga- 
tories ;  all  merely  formal  parts,  except  the  address  and 
conclusion,  are  to  be  omitted;  and  the  signature  of 
counsel  may  be  dispensed  with,  (r) 


(t)  By  Order  IV.,  of  the  18th  of  April.  1859,  it  is  ordered  that,  «  From  and  aflw 
the  hrst  day  of  July  next,  every  bill  and  answer  filed,  and  every  affidavit  to  be  used 
in  any  cause  or  matter,  shall  be  written  in  a  plain  legible  hand,  and  shall  be 
divided  into  paragraphs,  and  every  paragraph  shall  be  numbered  consecutively, 
and  as  nearly  as  may  be  shall  be  confined  to  a  distinct  portion  of  the  subject.  No 
costs  shall  be  allowed  for  any  bill,  answer  or  affidavit,  or  part  of  any  bill,  answer 
or  affidavit  substantially  violating  this  order;  nor  shall  any  affidavit  violating  this 
'Ovder  be  used  in  support  of,  or  opposition  to,  any  motion,  without  the  express  per- 
Hussion  of  the  court.'* 


SShTSiJS^^**     Sec.  2.— a  bill  of  complaint  may  be  filed  either  with 

'•«*"*^'         the  registrar  or  with  a  deputy  registrar,  at  the  option  of 

the  plaintiff;  and  the  filing  of  a  bill  of  complaint  shall 
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have  the  same  effect  as  the  filing  of  a  bill  and  the  isswng^^  j^^'^ 
of  a  subpoena  to  appear  and  answer  now  have ;  and  the""|^*^*",^i.t 
service  upon  a  defendant  of  a  bill  of  complaint,  withJJf^JnJ^JJP**' 
such  endorsement  thereon  as   is  hereinafter  provided, 
shall  have  the  same  effect  as  the  service  upon  him  of  a 
writ  of  subpoena  to  appear  and  answer  now  has.  («) 


(s)  Bj  Order  XLI V.  of  the  Orders  of  June,  1863,  ss.  2  and  8,  it  is  provided  that  :— 

"  Sec.  2. — A  bill  of  complaint  may  be  filed  either  with  the  registrar,  or  with  a 
depnty-registrar,  at  the  option  of  the  plaintiff;  but  all  the  pleadings  in  any  oanse 
mast  be  filed  at  the  same  office ;  and  where  a  bill  is  filed  in  the  office  of  a  deputy- 
registrar  the  endorsement  thereon  must  be  varied  accordingly. 

"  Sec.  8. — When  a  bill  is  filed  with  a  deputy-registrar,  the  deputy-master  and 
deputy-registrar  respectively  in  the  county  where  such  bill  bos  been  filed  are  to 
have  all  such  powers  and  authorities  in  relation  to  such  suit,  as  belong  to  the 
master  and  registrar  respectively." 

But  by  Order  XL.,  of  the  same  orders,  sec.  2,  it  is  provided  that  all  the  affidavit! 
upon  which  any  notice  of  motion  is  founded  must  be  filed  at  the  time  of  the  service 
of  such  notice  of  motion ;  and  the  affidavits  either  in  support  of,  or  in  opposition  to 
any  special  motion  or  petition,  are  to  be  filed,  as  heretofore,  with  the  registrar. 

The  plaintiff  has  primd  facie  a  right  to  have  the  reference  directed  to  the  master 
resident  in  the  county  wherein  the  bill  is  filed.  (Macara  v.  Gwynne,  8  Grant'f 
Ch.  R.  810.) 

The  service  of  a  bill  of  complaint  by  this  order  <<  shall  have  the  same  effect  as 
the  service  of  a  writ  of  subpoena  to  appear  and  answer  now  has.''  As  to  the  issuing 
of  a  subpoena,  see  Daniell's  Ch.  Pr.  298. 

The  filing  of  a  bill,  or  the  taking  of  a  proceeding,  in  which  bill  or  proceeding  any 
title  or  interest  in  land  is  brought  in  question  shall  not  be  deemed  notice  of  the  biU 
or  proceeding  to  any  person  not  being  a  party  thereto,  until  a  certificate  by  the 
registrar  or  a  deputy-registrar  of  this  court  in  the  form  mentioned  in  the  act  has 
been  registered  in  the  registry  office  of  the  county  in  which  the  land  is  situate, 
(See  Con.  Stat.  U.  C,  pp  69,  884,)  but  no  certificate  is  required  to  be  registered  of 
a  suit  or  proceeding  for  the  foreclosure  of  a  registered  mortgage.  {Ibid.)  As  to 
the  doctrine  of  lU  pendens  see  Bishop  of  Winchester  v.  Paioe,  11  Ves.  198 ;  Garth 
V.  Ward,  11  Ves.  199 ;  s.  c,  2  Atk.  176 ;  and  see  also  Bellamy  v.  Sabine,  1  BeG.  & 
J.  666,  678,  684.    In  this  latter  case  the  doctrine  is  very  fully  discussed. 

Where,  however,  the  legal  estate  has  been  parted  with,  lit  pendent^  it  would  appear 
necessary  to  have  the  owner  of  the  legal  estate  before  the  court,  the  power  uhlo]/ 
the  court  has  of  making  a  vesting  order  might  obviate  this  apparent  necessity,  atu 
would  seem  from  Order  XLVl.,  sec.  10,  that  such  owner,  though  not  a  party,  might 
be  ordered  to  convey  the  legal  estate  by  the  court,  and  obedience  to  its  order  enforced 
by  process  of  contempt. 

Where  a  certificate  of  lU  pendent  has  been  registered  and  the  bill  is  dismissed,  it 
is  not  necessary  to  obtain  an  order  discharging  the  certificate  of  lit  pendent  from  the 
registry,  the  registratlbn  of  the  order  or  decree  dismissing  the  bill  being  sufficient 
for  aU  purposes.     (Dexter  v.  Cosford,  Grant's  Cham.  Rep.  22.) 

As  to  this  section,  see  also  the  Bnglish  act,  16  &  16  Yio.,  ch.  86,  sec.  4. 

Digitized  by  VjOOQIC 


28  BILL  OV  complaint;   OFPIOB  COPT. 

[OKDSB  UL,  810.  m.] 

4e ^*to bf^ ^    S^'  ^' — -^  ^^^^  ^ ser7ing  a  defendant  with  a  snbpoena 
«*▼«<*»  to  appear  and  answer,  an  ofBce  copy  of  the  bill  of  com- 

withthoendom- plaint  is  to  be  seryed  upon  him,  with  an  endorsement 
B.  thereon  m  the  form,  or  to  the  effect  set  forth  m  schedme 

B.,  hereunder  written,  {t) 


(/)  English  act,  16  and  16  Vio.,  ch.  S&tf  sec.  8. 


Tbcj  following  is  schedule  B.  appended  to  these  orders: 

SCHEDULE  B. 

POEM  OF  ENDOKSEMENT  ON  BILL  OF  COMPLAINT. 

Tour  answer  is  to  be  filed  at  the  office  of  the  re^strar,  at  Osgoode  Hall,  in  the 
city  of  Toronto,  (or,  when  the  bill  is  filed  in  an  outer  county,  at  the  office  of  the 
deputy-registrar  at '-,) 

You  are  to  answer  or  demur  within  four  weeks  from  the  serrice  hereof,  (or,  when 
the  defendant  is  served  out  of  the  jurisdiction)  within  the  time  limited  by  the  order 
authorising  the  serrice.)  (ti) 

If  you  fvil  to  answer  or  demur  within  the  time  aboye  limited,  70a  are  to 
be  subject  to  have  such  decree  or  order  made  against  you  as  the  court  may  tiiink 
just,  upon  the  plaintiff's  own  shewing ;  and,  if  this  notice  is  serred  upon  you  per- 
sonally, you  will  not  be  entitled  to  any  further  notice  of  the  ftiture  proceedingis  in 
the  cause. 

NoTB.—This  bill  is  filed  by  Messrs.  A.  B.  and  C.  P.,  of  the  city  of  Toronto,  in  the 
county  of  York,  solicitors  for  the  above-named  plaintiff,  (and,  where  the  party  who 

files  the  bill  is  agent,  add,  agents  of  Messrs.  E.  P.  and  G.  H.,  of ,  solid- 

ton  for  the  above-named  plaintiff.) 

Where  the  plaintiff  sues  in  person,  his  place  of  residence  is  to  be  stated ;  and 
where  that  is  more  than  three  miles  from  the  office  where  the  bill  is  filed,  an  address 
for  service  must  be  designated  in  accordance  with  the  provisions  of  section  8, 
Order  XLIH. 


^  (ti)  This  is  the  time  limited  for  the  answer  of  a  defendant  where  he  is  served  vrith  an 
effi^g^opy  of  the  bill,  within  the  jurisdiction  of  the  court;  where  he  is  served  under 
an  order  obtained  for  that  purpose  at  a  place  out  of  the  jurisdiction  of  the  court, 
the  time  within  which  he  is  to  answer  liqiited  by  the  order  must  be  inserted  in  this 
notice,  and  which  must  be  altered  to  conform  with  the  order. 

By  Order  YIL  of  the  Orders  of  the  10th  of  January,  1868,  a  defendant  may  be 
served  out  of  the  jurisdiction  of  the  court  with  an  office-copy  of  a  bill  of  complaint^ 
(as  under  statute  20  Vic,  ch.  66,  sec.  15,)  and  the  time  within  which  auoh  defen- 
oant  shall  be  required  to  answer  the  same,  or  to  demur  thereto,  is  limited  as  therein 
provided.    For  this  order  see  if\fraf  "  service  out  of  jurisdiction." 
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An  6ffic*-eopy  of  ibe  biB  bo  serred  under  this  sUtste  nd  order,  mnst  be  eo 
eDdorsed  tiiat  the  time  for  answering  or  demurring  correotlj  appears  in  the  notice. 

With  reftrence  to  hills  filed  wrJorelclosure  or  sale,  a  Tery  important  change  in  the 
practice  lias  beea  made  by  the  orders  promulgated  on  the  10th  day  of  Jannary,  1863. 
Order  No.  4  of  these  orders  provides  as  follows : 

**i>mowjm  roK  bidbhphok  oft  roBicLOsuxa  oi  uokiqaqmb  ob  rom  sali. 

lY.  When  the  time  for  answering  in  either  of  the  aboye  classes  of  cases  has 
elapsed,  on  production  to  the  registrar  of  the  court,  of  the  affidavit  of  the  serfioe  of 
the  billy  and  upon  prsBcipe,  the  plaintiff^  to  be  entitled  to  such  a  decree  ae  would, 
under  the  present  practice,  be  made  by  the  court,  upon  a  hearing  of  a  cause  j?ro 
ecn/e8»o\  under  an  order  obtained  for  that  purpose ;  and  on  every  such  bill  is  to  be 
endorsed  the  following  notice: — **  Tour  aoswer  is  to  be  filed  at  the  office  of  the  reg- 
istrar, at  Osgoode  Hall,  in  the  city  of  Toronto,  (or  when  the  bill  is  filed  in  an  outer 

ooun^,  at  the  office  of  the  deputy  registrar  at .)    You  are  to  answer  or  demur 

inthin  four  weeks  lh>m  the  service  hereof  Tor  when  the  defendant  is  served  out  of 
the  jurisdiction,  within  the  time  limited  by  the  order  authorising  the  service.) 

If  you  fedl  to  answer  or  demur  within  the  time  above  limited,  you  are  to  be  sub- 
ject to  have  a  decree  or  order  made  against  you  forthwith  thereafter ;  and  if  this 
noUce  is  served  upon  you  personally,  yon  will  not  be  entitled  to  any  further  notice 
of  the  future  proceedings  in  the  cause. 

NoTB. — This  bill  is  filed  by  Messrs.  A.  B.  and  C.  D.,  of  the  city  of  Toronto,  in  the 
county  of  York,  solicitors  for  the  above  named  plaintiff,  (and  when  the  party  who 

files  the  bill  is  agent,  add  agents  of  Messrs.  E.  F.  and  G.  H.  of ,  solicitors  for 

the  above-named  plaintiff.)  And  upon  bills  for  foreclosure  or  sale  is  to  be  added  to 
such  notice  the  following :      And  take  notice  that  the  plaintiff  claims  that  there  is 

now  due  by  you  for  principal  money,  and  interest,  the  sum  of ,  and  that  you  are 

liable  to  be  charged  with  this  sum,  with  subsequent  interest  and  costs,  in  and  by  the 
decree  to  be  drawn  up,  and  that  in  defeinlt  of  payment  thereof  witMn  six  calendar 
montfiM  from  the  time  of  drawing  up  the  decree,  your  interest  in  the  property  may  be 
foreclosed  (or  sold)  unless  before  the  time  allowed  you  as  by  this  notice  for  answering, 
you  file  in  the  office  above-named  a  memorandum  in  writing,  signed  by  yourself  or 
your  solicitor,  to  the  following  effect :  ^  I  dispute  the  amount  claimed  by  the  plaintiff  in 
tke  caused* — in  which  case  you  will  be  notified  of  the  time  fixed  for  settling  the 
amount  due  by  you,  at  least  four  days  before  the  time  to  be  so  fixed. 

This  order  is  not  to  affect  any  suit  now  pending.'' 

On  etery  bill  filed  for  forecVosure  or  sale  of  mortgaged  property,  must  be  endorsed 
the  notice  set  ont  in  tiie  above  order. 


Sbc.  4. — Service  of  an  oflSce  copy  of  a  bill  of  complaint 
upon  any  defendant  is  to  be  effected  in  the  same  manner 
that  sendee  of  a  subpoena  to  appear  and  answer  is  now 
effected;  but  it  shall  not  be  necessary  to  produce  the^Sj^n^SSjof 
original  bill.    Affidavits  of  the  service  of  an  office  copy  Jiamt!'  **"" 
of  a  bill  of  complaint  are  to  be  in  the  form  or  to  the 
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efTect  set  forth  in  schedule  C,  hereunder  written;  they 
are  to  state  where,  jl\en,  ^d^how  such  service  was 
effected ;  but  no  copy  of  the  bUl  is  to  be  annexed,  (v) 


(v)  This  order  does  not  apply  to  the  service  of  a  bill  of  complaint  on  a  corporation. 
(Counter  v.  The  Commercial  Bank,  4  Grant's  Chan.  Rep.  280.) 

Service  on  a  corporation  has  now  been  tpedaUy  provided  for  by  Orders  of  19Ui 
March,  1857.    These  are  as  follows  :— 

"THURSDAY,  19th  MARCH,  IG^. 

1.  When  service  of  a  bill  of  complaint  has  been  made  within  the  jnrisdiction  of  the 
court,  upon  a  corporation  aggregate,  by  personal  service  thereof  on  the  mayor,  waiv 
den,  reeve,  president,  or  other  head  officer,  or  on  the  township,  town,  city,  or  county 
clerk,  cashier,  manager,  treasurer,  or  secretary  of  such  corporation,  or  of  any  branch 
or  agency  thereof  in  Upper  Canada,  or  other  person  discharging  the  like  duties,  and 
when  no  answer  has  been  filled  t?  such  bill  within  twenty-eight  days  from  the  ser- 
vice thereof,  the  plaintiflf  may,  after  the  expiration  of  twenty-eight  days  from  the 
service  of  such  bill,  apply  to  the  court,  ex  parte,  for  an  order  to  take  the  bill  ^ocon- 
/e««o,  and  the  court  upon  being  satisfied  of  the  due  and  proper  service  of  such  bill  of 
complaint,  and  that  no  answer  has  been  filed  thereto  by  such  corporation,  may,  if  it 
think  fit,  order  that  the  bill  be  taken /^ocon/eMO,  against  such  corporation. 

2.  In  cases  where  a  foreign  corporation  aggregate,  defendant  to  a  bill  of  com- 
plaint, has  no  branch  or  agency  in  Upper  Canada,  then  upon  application  to  the  courts 
supported  by  such  evidence  as  may  satisfy  the  court,  in  what  place  or  country  such. 

'corporation  is  situated,  the  court  may  order  that  an  office  copy  of  the  bill  may  be 
served  on  such  corporation  in  such  place  or  country,  or  within  such  limits,  and  by 
personal  or  other  service  on  such  officer  of  tuch  corporation  as  the  court  may  think 
fit  to  direct.  Such  order  is  to  limit  a  time  (depending  on  the  place  of  service)  with- 
in which  such  defendant  is  to  answer  or  demur  to  the  bill,  or  obtain  from  the  court 
further  time  to  make  defence  to  the  bill,  and  where  such  corporation  has  neglected 
to  answer  or  demur  to  such  bill  within  the  time  limited  by  the  order  authorising  such 
service,  the  plaintiff  may  apply  to  the  court  ex  parte  for  an  order  to  take  the  bill  pro 
eonfeteo  against  such  corporation,  and  the  court  being  satisfed  of  the  due  service  of 
the  said  bill  according  to  the  exigency  of  such  order,  and  that  no  answer  has  been 
filed  for  such  corporation,  may,  if  it  think  fit,  order  the  same  accordingly. 

8.  Such  order  to  take  the  biU  pro  confeato  does  not  require  to  be  served,  and  aU 
further  proceedings  may  be  ex  parte  against^  such  defendant  unless  the  court  order 
otherwise. 

4.  This  order  is  to  apply  as  well  to  all  suits  and  matters  now  depending  in  this 
court,  as  those  hereafter  to  be  commenced." 

This  order  only  applies  to  foreign  corporations  which  have  agencies  in  Upper  Canada, 
and  does  not  enable  service  of  a  bill,  &c.,  to  be  effected  on  the  agent  of  an  Upper 
Canada  corporation.  (Campbell  v.  Taylor,  Grant's  Cham.  Rep.  2.)  Th^  practice 
has  been  to  allow  service  on  any  agent  within  the  jurisdiction  of  a  foreiffn  corpora- 
tion, but  the  affidavit  of  service  must  shew  that  it  is  a  foreign  corporation,  and  that 
the  person  served  is  an  agent  thereof. 

The  bill  may  be  served  on  the  defendant  personally,  or  service  may  be  effected  by 
leaving  the  office-copy  with  a  grown-up  person  at  his  dwelling-house.    The  person 
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iinu  serred  must,  howeyer,  be  an  inmate  of  the  hoase.  (Edgson  y.  Edgson,  3  DeG. 
&  S.  629.)  If  serrice  is  effected  by  leaying  the  office-copy  at  the  dwelling-hoase  of 
the  defendfiiit,  a  notice  of  motion  to  take  the  bill  pro  confuto  must  be  served  persoo- 
»Uy  on  the  defendant,  op  on  his  solicitor,  if  he  have  one,  as  directed  by  Order  XIII., 
see.,  8 ;  and  three  weeks'  notice  must  be  given,  as  provided  in  the  last  mentioned 
onler,  and  see  Webster  t.  CCloster,  6  Grant's  Chan.  Rep.  278. 

Service  on  the  husband,  out  of  the  jurisdiction,  is  good  service  on  the  wife,  (Jones 
T.  Qeddes,  15  L.  J..  Ch.  66,)  and  as  to  such  service,  under  special  circumstances, 
see  Holoombe  v.  Trotter,  9  Jur.  687;  Oee  y.  Cottle,  8  M.  &  Cr.  180;  Steele  y. 
Plomer,  1  M.  &  Q.  88 ;  Dubois  y.  Hole,  2  Yer.  618 ;  Thomas  v.  Selbj,  9  Bea.  194. 

Service  on  a  depu^-govemor  of  a  gaol  where  a  defendant  is  a  prisoner,  is  good 
aervioe.     (Mewenham  v.  Pemberton,  2.  Coll.  54;  s.  c,  9  Jur.  637.) 

Service  on  one  of  two  partners,  is  not  good  service  en  the  other.  (Young  y. 
Goodson,  2  Russ.  255.)  But  substituted  service  will,  in  a  proper  case,  be  ordered, 
(Kinder  v.  Forbes,  2  Bea.  508,)  and  see  the  cases  cited  in  notes  to  order  as  to  sub- 
stituted service. 

Where  service  of  the  office-copy  bill  was  made  upon  a  solicitor  acting  on  behalf  of 
seyeral  defendants,  and  such  solicitor  gave  a  written  undertaking  to  answer,  but 
afterwards  made  default  in  so  doing,  the  bill  was  ordered  to  be  taken  pro  eon/eato. 
(Shaw  V.  Liddell,  4  Grant's  Chan.  Rep.  852.)  And  see  Ross  v.  Hayes,  6  Qranf  s 
Chan.  Rep.  277,  in  which  case  a  two  days'  notice  of  motion  for  an  order /?foc(m/6MO 
was  held  sufficient,  and  that  notice  might  be  seryed  upon  the  solicitor. 

See  English  aot,  15  &  16  Yio.,  ch.  86,  sec,  5. 


The  following  is  the  schedule  C,  referred  to  in  the  aboye  order:— 

SCHEDULE  C. 

FORM  OP  AFFIDAYIT  OP  THE  J3ERYICE0P  AN  OFFICE  COPY  OP  A  BILL. 

IN   CHANCERY. 

Between  A.  B Plaintiff. 

and 

C.  D.  and  E.  F Defendants. 

I,  G.  H.,  of ,  in  the  county  of ,  yeoman,  make  oath  and  say 

(when  the  affidavit  is  made  by  several  deponents  it  is  to  commence. 

We,  G.  H.,  of ,  in  the  county  of ,  yeoman,  and  J.  K.,  of 

. ,  in  the  county  of ,  gentleman,  make  oath  and  say ;  and 

first,  I,  G.  H.,  for  myself,  make  oath  and  say)  that  I  did  on  the day  of 

,  personally  serve  the  above-named  defendant  C.  D.  with  a  paper  which 

purported  to  be  an  office  copy  of  the  bill  filed  in  this  cause,  by  delivering  to  and 
leaving  with  the  said  defendant  C.  D.,  (if  served  otherwise  than  personally,  eay  with 
a  grown  np  person,  (or  as  the  case  may  be,)  at  the  dwelling  house  of  the  said  defen- 
dant C.  D.,)  the  said  office  copy.  I  further  say  that  upon  the  said  office  copy  there 
was  a  certificate  to  the  effect  that  the  original  bill  in  this  cause  had  been  filed  at 
Oagoode  Hall,  in  the  city  of  Toronto,  on  the day  of  ■ » '"'luoh 
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certificate  purported  to  be  sigoed  by  A.  G.,  registrar  of  the  court,  (where  the  bUl 
has  been  filed  in  an  outer  county  state  the  fact  accordingly,)  and  that  each  page 
of  the  said  office  copy  was  sealed  with  a  seal  similar  to  the  one  which  I  now  look 
upon  in  the  margin  of  this  aflidayit.  I  further  say  that  upon  the  said  office  oopj, 
at  the  time  of  the  service  thereof,  there  was  endorsed  the  following  memorandum— 
to  wit,  (here  insert  the  endorsement  set  out  in  the  preceding  schedule.) 

• 

Sec.  5. — Where  a  defendant  in  any  suit  is  cut  of  the 

Sffl^py  0^  »  jurisdiotion  of  the  court,  then,  upon  application  supported 

defe7<u?tisoiit  by  such  evidence  as  may  satisfy  the  court,  in  what  place 

tion/  or  country  such  defendant  is  or  may  probably  be  found, 

the  court  may  order  that  an  office  copy  of  the  bill  may 

be  served  on  such  defendant  in  such  place  or  country,  or 

within  such  limits  as  the  court  may  think  fit  to  direct 

Such  order  is  to  limit  a  time  (depending  on  the  place 
of  the  or-  of  scrvicc)  within  which  such  defendant  is  to  answer  or 
demur  to  the  bill,  or  obtain  from  the  court  further  time 
to  make  his  defence  to  the  bill,  (tp) 


"  (w)  As  a  general  rule  the  court  will,  on  a  primd  facie  case  being  made  out  for  its 
inteiference,  exercise  the  jurisdiction  giyen  to  it  by  this  order.  (Maclean  t.  Dawson, 
infra;  Meiklan  y.  Campbell,  24  Bea.  100;  s.  c,  28  L.  T.  851.)  See  also  Inots  t, 
MitcheU,  1  DeG.  &  J.  428 ;  26  L.  J.,  Ch.  719 ;  6  W.  R.  748;-<}ook  t.  Wood,  7  W. 
B.424. 

Where  the  eyidence  relied  on  is  correspondence  with  the  defendant,  the  affidavit 
ought  to  state  the  date  of  the  last  communication,  otherwise  the  court  U  nnaUe  to 
judge  as  to  the  probability  of  the  defendant  haying  remoTod  since  his  last  letter. 
(Farry  y.  Dayis,  Grant's  Cham.  R.  7.)  The  eyidence  must  shew  that  the  defendant 
is  residing  at  the  particular  place  at  which  it  is  desired  to  serye  him,  by  some  'pereon 
who  knows  him  to  be  the  defendant,  and  who  has  seen  him  residing  there  at  a  recent 
period,  or  who  has  receiyed  letters  from  him,  dated  at,  and  bearing  the  post-mark 
of,  the  place,  and  which  shew  that  he  is  residing  there.  {Ibid,)  But  the  court  wiU 
not  necessarily  limit  the  seryice  to  a  particular  spot,  (Blenkinsopp  y.  BlenkinBopp, 
8  Bea.  612;  s.  c,  2  Ph.  1 ;  Harrison  y.  Harrison,  M.  B.  16  April,  1848;  Preston  t. 
Dickinson,  0  Jur.  919.) 

The  eyidence,  moreorer,  must  shew  thai  the  defenduit  was  a  resident  at  the  par- 
ticular place,  and  not  merdy  that  letters  had  been  receiTod  from  defendant  dated  at 
the  place.  (Kingston  y.  Monger,  Grant's  Cham.  R.  18.)  An  affidayit  shewing  the 
defendant's  residence  soTen  weeks  preyiously,  is  insufficient.  (Fieske  y.  BuUer  7 
Bea.  681.)    See  also  Preston  y.  Dickenson,  tupra. 

No  affidayit  of  merits  is  required;  the  court  may  be  satisfied  by  an  Inspection  of 
the  pleadings,  or  by  other  means,  whether  the  order  should  be  granted.  (Blenkin- 
sopp y.  Blenkinsopp,  mpra ;  Whitmore  y.  Ryan,  4  Hare,  612 ;  Maclean  y.  Dawson, 
27  Bea.  26 ;  7  W.  R.  864 ;  s.  c,  82  L.  T.  884 ;  on  appeal,  4  DeG.  &  J.  150;  7  W. 
R.  488 ;  6  Jur.  N.  S.  668 ;  88  L.  T.  158.) 
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Where  several  persons,  eveii  thoagb  members  of  the  same  family,  are  served,  eaeh 
most  be  serred  with  a  separate  copy  of  the  bill.     (Jones  ▼.  Geddes,  0  Jar.  1002.) 

The  order  must  limit  a  time  within  which  the  defendant  is  <*to  answer  or  demur;" 
see  Brown  t.  Stanton,  7  Bea.  682;  Blenkinsopp  t.  Blenkiosopp,  tupra;  Preston 
T.  Dickinson,  supra ;  and  as  reported  in  9  Jur.  919 ;  Whitmore  t.  Rf  an,  4  Hare,  612. 
Care  should  be  taken  that  the  time  bo  specified  in  the  endorsement  on  the  bill. 
(Baynes  ▼.  Ridge,  9  Hare,  App.  xxTii.;  Chatfield  ▼.  Berchtoldt,  9  flare,  App.  zxTiii.) 
The  endorsement  on  the  bill  should  be  the  real  time  allowed  for  answering  or  demur- 
ring, otherwise  the  court  will  not  grant  the  order  pra  eonfesio,  (James  t.  Wertheimer, 
5  U.  C.  L.  J,  168.)  Such  an  inconsistency,  however,  would  be  disregarded  in  the 
case  of  a  substitutional  service  on  a  solicitor  of  the  court,  as  he  would  not  be  misled 
by  it.     (Rainey  v.  IMckson,  6  U.  C.  L.  J.  168,  164.) 

By  the  Consolidated  Statutes  of  Upper  Canada,  ch.  12,  sec.  71,  p.  61,  it  is  enacted, 
tiiat  "  An  absent  defendant  may  be  served  at  any  place  out  of  the  jurisdiction  of  the 
court,  with  a  c^py  of  any  bill  or  proceeding,  without  an  application  being  previously 
made  to  the  court  for  the  allowance  of  such  service,  and  the  service  shall  be  allowed 
on  proof  to  the  satisfaction  of  the  court  that  the  same  was  duly  made."  (20  Vic,  oh. 
56,  sec.  15.)  Practically,  however,  this  enactment  was  of  no  use,  and  the  court 
would  not,  in  default  of  answer,  grant  an  order  pro  eon/esto,  unless  an  order  had  been 
obtained  and  personally  served,  limiting  the  time  within  which  the  defendant  was  to 
anawer;  and  this,  even  although  the  endorsement  on  the  office-copy  bill  served  had 
been  altered  so  as  to  give  the  defendant  the  same  time  to  answer  which  the  court 
irould  have  given  him  on  an  application  under  this  order. 

By  Order  VII.  of  the  Orders  of  court  promulgated  on  the  10th  day  of  January, 
1863,  provision  has  been  made,  whereby  the  service  out  of  the  jurisdiction  under  the 
beforementioned  statute  (20  Vic,  Ch.  66,  sec.  15)  can  be  effected,  without  a  previ- 
ous Application  to  the  court  for  an  order  limiting  the  time  within  which  the  defend- 
dant  is  to  answer  or  demur.    This  order  is  as  follows : 

"SERVICE  OUT  OP  JURISDICTION. 

VIT.  The  time  within  which  any  defendant  served  out  of  the  jurisdiction  of  this 
court  with  an  office  copy  of  a  bill  of  complaint  shall  be  required  to  answer  the  samoi 
or  to  demur  thereto,  to  be  as  foUowi : 

1.  If  the  defendant  be  served  in  the  United  States  of  America,  in  any  city,  town, 
or  village  within  ten  miles  from  Lake  Huron,  the  River  St.  Clair,  Lake  St.  Clair,  thd 
Biver  I^troit,  Lake  Erie,  the  River  Niagara,  Lake  Ontario,  or  the  River  St.  Law-, 
rence,  or  in  any  part  of  Lower  Canada  not  below  Quebec,  he  is  to  answer  or  demur 
within  six  weeks  after  such  service. 

2.  If  served  within  any  state  of  the  United  States  not  within  the  limits  above  de* 
scribed  other  than  Florida,  Texas,  or  California,  he  is  to  answer  or  demur  within 
eight  weeks  after  such  sertice. 

3.  If  served  within  any  part  of  Lower  Canada  below  Quebec,  or  in  Nova  Scotia, 
New  Brunswick,  or  Prince  Edward  Island,  he  is  to  answer  or  demur  within  eight 
ireeks  after  such  service. 

A.  If  served  within  any  part  of  the  United  Kingdom,  or  of  the  Island  of  Newfound^ 
land,  he  is  to  answer  or  demur  within  ten  weeks  from  such  service. 

6.  If  served  elsewhere  than  within  the  limits  above  designated,  he  is  to  answer  ot 
demur  within  sixealendar  months  after  such  service. 
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6.  l%e  time  witliiii  which  way  party  Mrred  with  any  petition,  iiotice»  ef  otlrar  pro- 
ceeding other  than  a  bill  of  complaint,  is  to  answer  or  appear  to  the  same,  is  to  be 
the  same  time  as  prescribed  for  answering  or  demurring  to  a  bill  of  complaint,  ac- 
cording to  the  locality  of  service. 

7.  Any  party  may  Apply  to  the  court  to  prescribe  a  shorter  time  thAti  Is  heii<elabe- 
fore  proTided  for  any  other  party  to  answer  or  demnr  to  a  bUl  of  complaint^  or  te 
answer  or  appear  to  any  petition,  notice,  or  other  proceeding. 

8.  Any  party  may  apply  for  leare  to  serre  any  other  party  ont  of  the  jtoiidictioaii 
under  the  General  Orders  of  this  court  of  Jane,  1863. 

9.  AffidaYits  of  serrice  under  this  order  and  of  the  identity  of  the  party  serre^ 
may  be  sworn  as  follows :  if  such  service  be  effected  in  any  place  not  within  iha 
dominions  of  the  Grown  before  the  mayor  or  other  chief  magietrate  of  any  eitr,  town, 
or  borough,  in  or  near  which  such  senrioe  may  be  effected,  or  before  any  British  con* 
sul  or  vice-consul,  or  the  judge  of  any  court  of  superior  jurisdiction.  And  if  such 
service  be  effected  in  any  place  within  the  dominions  of  the  Grown,  not  within  Cha 
jurisdiction  of  this  Gourt,  such  affidavit  may  be  sworn  before  any  the  like  officer,  or 
aay  notaiy  public,  and  in  Lower  Ganada,  before  any  commissioner  for  taking  affida- 

/.f '     ^vits  appointed  under  any  statute  of  this  province.    And  snch  affidavit  shall  ba 
i3J^^^^^^/ deemed  sufficient  proof  of  such  service  and  identity  without  proof  of  the  officii^ 
character,  or  of  the  handwriting  of  the  person  administering  the  oatk  upon  toch 
affidavit'' 

Sbo.  6. — Orders  for  substitutional  service  of  an  office 

rth£ilSS«£'^^y  ^^  •  ^^^^  ^^  complaint  may  be  obtained  in  tte  same 

VSjir^^^t  inanner,  and  in  such  cases,  as  orders  for  substitutional 

u^obuSiJ^^^  service  of  a  subpoena  to  appear  and  answer  may  be 

obtained  under  the  present  practice.  (2;) 


(«)  Befoi^  the  court  will  direct  substituted  service  it  must  be  shewn  that  the  per^ 
Bon  on  whom  it  is  sought  to  effect  such  service  is  the  agent  of  the  party  whom  ho 
represents  for  the  particular  purpose  of  the  suit;  (Bones  v.  Angier,  18  Jur.  1050; 
s.  c.  2  W.  R.  609 :)  or  at  any  rate  for  a  purpose  closely  connected  with  the  suit ;  the 
ptfnCiple  oh  which  orders  for  substitional  service  are  granted,  being  thtki  there  i9 
reasondbU  ground  to  bditvt  that  the  terviee  will  come  to  the  party* 9  own  knowledge*  (^2P^ 
T.  Hope,  19  Beav.  237 ;  on  appeal,  4  DeG.  M  &  G.  828 ;  s.  0.  28  L.  J.,  Gh.  682 ;  2  W.$ 
B.  448.  546 ;  Heald  v.  Hay,  9  W.  E.  869 ;  SergUon  v.  Beavan,  9  flare,  App.  xxix.; 
8.  0.  22  L.  J.  Ch.  287.) 

Service  6f  a  bill  to  restrain  an  action  at  law,  on  the  attorney  of  the  plaintiff  at  law» 
the  plaintiff  being  out  of  the  jurisdiction,  is  good  substitufed  service,  (Sergison  T. 
Beavan,  22  L.  J.,  Gh.  287 ;  Hamond  v.  Wallcer,  8  Jur.  N.  S.  686;  Hurst  v.  Hurst* 
1  DeG.  &  Sm.  694 ;  Howkins  v.  Bennett,  1  Gif.  215 ;  2  L.  T.  N.  S.  79  ;  Brooker  ▼. 
Smith,  4  L.  T.,  N.  S.  545.)  but  see  Grawford  v.  Gooke,  Grant's  Gham.  Rep.  57,  where 
it  was  decided  that  the  rule  applies  only  to  cases  where  the  object  of  the  suit  is  to 
restrain  proceedings  at  law  oit/y,  and  not  Where  any  other  relief  is  sought. 

If  a  defendant  is  resident  out  0?  the  jurisdiction,  and  has  given  a  ^neral  power  of 
attorney  to  flN>Bie  one  to  ect  for  him,  and  the  sul^edt  of  (he  pending  suit  is  dearly 
Within  the  terms  of  the  power,  an  order  for  substituted  service  may  be  obtaineoL 
(Forster  v.  Meniies,  16  Beav.  568 ;  s.  c.  17  Jur.  657 ;  Rickcord  v.  Nedri£;  2  Mer.  458  ; 
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Hjd9T.  Fonl«r.  1  Pick:  102;)  aad  as  to  subsatiitod  serviee  generally,  DanMl's  Cb.  Pr., 
Srd  td.«  pp.  $04  «l  Mf ;  Marquis  of  Hertford  t.  Suisse,  18  Sim.  489;  eewell  y.  God- 
den,  1  Dee.  4  8. 126 ;  Zulaeta  t.  Vinent,  8  Mao.  &  0.  24Q ;  Garwardine  t.  WisUade, 
16  Jut.  918 1  Merray  y.  Vipart,  1  Phil.  621 ;  Hobhense  y.  Courtney,  12  Sim.  140 ; 
Morritt  y.  Walton,  2.  W.  R.  648  ;  Cooper  y.  Wood,  5  Beay.  391 ;  Wejmoatb  y.  Lam- 
bert, 8  Beay.  888 ;  Webb  y.  Salmon,  8  Hare,  261 ;  GoyernSrs  of  Grey  Coat  Hospital 
T.  Westminister  Imp.  Com.  4  Jur.  N.  S.  449;  Cox  y.  Bannister,  8  W.  R.  206 :  Farrow 
T.White,lJ.&W.  648.3 

An  affidayit  by  a  clerk  of  the  plaintiff  Vsolicitor,  stating  that  one  of  the  defendants 
had  tald  him  that  he  held  a  power  of  sttornoy  fh>m  two  other  defendants,  who  were 
out  of  the  jarisdiotion,  to  enable  him  to  sell  the  property,  the  snbjeot  of  the  snit,  was 
beld  not  soffieient  for  obtaining  an  order  for  substiiuted  seryioe  on  snch  defendant. 
(Brooker  y.  Smith,  80  L.  J.,  Ch.  670;  s.  o.  4.  L.  T.  N.  S.  646.) 

An  admission  by  a  party  that  he  is  tm  agent  Is  insnffleient,  the  fact  most  be 
proyed, 

Msre  hearsay  eyidence  is  not  sufficient  proof  of  a  defendant  being  ont  of  the  Jar- 
Miction,  so  as  to  obtain  an  order  for  substituted  seryice.     (Brooker  y.  Smith,  ante,) 

An  order  may  be  obtained  against  one  partner  for  substituted  seryice  on  the 
other.  (Carrington  y.  Cantillon,  Bunbary  107;  Coles  y.  Gumey,  1  Mad.  187; 
Kinder  y.  Forbes,  2  Bear.  608.)  But  query,  must  not  the  subjnot  of  the  suit  arise 
oot  of  the  transactions  of  the  partnership.    (Kinder  y.  Forbes,  ante.) 

Am  to  seryice  on  a  solicitor  who  has  acted  for  a  party  in  a  former  or  other  suit, 
see  Scott  y.  Wheeler,  18  Beay.  289;  Norton  y.  Hepworth,  1  M.  &  G.  64;  Hurst  y. 
Horst,  1  DeG.  &  S.  694 ;  Waterton  y.  Croft,  6  Sim.  602 ;  or  on  a  person  in  communi- 
e»tion  with  the  absent  defendant.  (Christie  y.  Cameron,  8  W.  R.  146 ;  Watts  y. 
Hoghes,  8  W.  B.  292 ;  2  L.  T.  I«.  S.  208.) 

In  cases  of  substituted  seryice,  the  original  order  allowing  the  seryice  must  be 
■hewn  to  the  person  served.  (Jones  y.  Brandon,  2  Jur.  N.  S.  487.)  In  this  case  Y. 
C.  Wood  obseryed  that  the  order  ought  to  contain  a  direction  lor  shewing  it  to  the 
person  seryed  with  the  process,  permitted  to  be  served  on  him. 

The  effect  of  substituted  service  may  be  stated  from  the  observations  of  Lord 
Coiienkam,  in  Gibson  y.  Ingo,  2  Ph.  404,  that  the  court  intends  to  put  ,the  party  in 
whose  favour  the  order  is  made  in  the  same  situation  as  if  there  had  been  an  actual 
■eryioe. 

Leave  to  proceed  by  substituted  service  must  always  be  obtained  before  proceed- 
ing thereto,  whatever  be  the  nature  of  such  substituted  service.  (Re.  Soger,  S  Jnr. 
H.  S.  980.)  As  to  the  evidence  by  which  application  must  be  supnorted.  (Brooker  v. 
fibmith,  ante,  30  L.  J.,  Ch.  670.)  The  application  should  be  made  ex  parte.  (Dan- 
ford  y.  Cameron,  8  Hare,  829.)  And  where  notice  of  motion  for  substituted  service 
on  the  defendant's  solicitor  was  served  on  the  latter,  he  was  held  entitled  to  payment 
of  the  costs  of  his  appearance  on  the  motion.     (Read  v.  Barton,  28  L.  T.  86.) 

An  order  obtained  under  this  section  does  not  authorise  service  on  the  agent  of 
•  Boiioe  of  motion  to  take  the  bill  pro  eon/usOf  as  he  may  in  the  meantime  have 
oeased  to  be  agent,  a  further  order  authorising  service  of  .notice  of  motion  must  ba 
oUalaed. 

There  must  be  clear  proof  of  agency  in  reference  to  the  subject  matter  of  the 
Boit,  but  it  is  not  necessary  that  the  agent  should  have  especial  authority  with 
reteenee  to  the  suit.    It  should  also  be  shewn  that  the  defendant  is  out  of  the  juris- 
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dietion,  and  the  order  for  substitational  serrioe  should  state  that  the  supposed  agmi 
can  within  a  limited  time  move  to  discharge  it.  (Allan  t.  Pjper,  6  U.  C.  L.  J.,  1 18.) 
It  mast  be  shewn,  however,  that  the  person  to  be  served  is  the  agent,  by  evidenoe 
other  than  the  statements  of  the  alleged  agent  (Legge  7.  Winstanley,  8  Qrant'a 
Chancery  R.  106.) 

Sec.  7. — In  case  it  appears  to  the  court  by  sufficient 
evidence  that  any  defendant  against  whcm  a  bill  has  been 
filed,  has  been  within  the  jurisdiction  of  the  court  at  some 
time  not  more  than  two  years  before  the  filing  of  the  bill, 
and  that  such  defendant  after  due  diligence  cannot  be 
found  to  be  served  with  an  office  copy  of  the  bill,  and  that 
•gainst  TiTab.  there  is  good  reason  to  believe  that  he  has  absconded — 
Sant.  ^  *"  "^  in  such  case  the  court  may  order  the  defendant  to  answer 
within  a  time  to  be  named  in  the  order  and  may  direct 
a  copy  of  such  order,  with  a  notice  to  the  effect  set  forth 
in  schedule  D.,  hereunder  written,  to  be  published  in 
such  manner  as  the  court  may  think  fit ;  and  in  case 
the  defendant  does  not  answer  or  demur  within  the  time 
limited  by  such  order,  the  court,  if  it  shall  think  fit,  may 
order  the  bill  to  be  taken  pro  confesso  against  such  de* 
fendant,  in  the  manner  hereinafter  provided,  (y) 


(y)  The  foUowIng  is  the  sohedole  D.  referred  to  in  these  orders : 

SCHEDULE  D. 

NOTICE  IN  CASE  OP  AN  ABSCONDINa  DEPENDANT. 

To  the  order  directing  pubUcation  the  following  notice  is  to  be  added : 

C.  D.,  take  notice  that  if  you  do  not  answer  or  demur  to  the  bill  pursuant  to  the 
aboTO  order,  the  plaintiff  may  obtain  an  order  to  take  the  bill  as  confessed  against 
Tou,  and  the  court  may  grant  the  plaintiff  such  relief  as  he  may  be  entitled  to  on 
his  own  shewing,  and  you  will  not  reoeiye  any  further  notice  of  the  future  proceed- 
ings in  the  cause. 

As  to  who  is  an  absconding  defendant,  see  Cope  t.  Bussell,  2  Ph.  404 ;  s.  c.  18 
Jur.  105 ;  OTcrruling  s.  c.  1 1  Jur.  1082 ;  Allen  ▼.  Loder,  20,  L.  J.  Ch.  658 ;  Barton  t. 
"Whitcombe,  16  Bea.  205;  s.  c.  17  Jur.  81 ;  Crosse  t.  Crosse,  8  W.  B.  888.  A  defend' 
ant  who  is  keeping  out  of  the  way  is  an  absconding  defendant.  (Bennett  ▼.  Powell,  2, 
W.  B.  667 ;  see  also,  Hele  ?.  Ogle,  2  Hare,  628;  Grayer  t.  Temple,  9  Sim.  628.) 
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The  mffidsTit  must  show  thai  the  plaintiff  has  made  enquiries  at  places  and  of  per- 
■ona  where  there  is  reasonable  probability  that  the  defendant  woald  be  heard  of. 
(Anstej  ▼.  Hobson,  2  W.  R.  46;  Harrison  ▼.  Stewardson,  2  Hare,  680.)  See  also 
Robeoo  T.  Earl  of  Devon,  2  W.  R.  485.  A  mere  allegflttion  that  the  plaintiff  has  used 
all  possible  diligence  is  not  enongh.  {iHd.y)  and  in  Lipsey  y.  Craise,  Grant's  Ch.  R. 
2,  in  moving  for  an  order  ander  this  section  to  advertise  a  defendant  as  absconding,  it 
was  held  that  it  must  be  shewn  that  the  defendant  cannot  be  found  to  be  served  with 
the  bill ;  and  so  also  an  application  for  such  an  order  was  refused  where  it  was 
rwom  that  defendant  had  absconded  to  Miekiffan,  but  it  was  not  shewn  that  the  de- 
fendant oould  not  be  found  there.  {Ibid.)  Where  a  party  absconded  and  changed  his 
residence  several  times  within  a  few  months,  the  court  directed  an  advertisement  to 
be  inserted  in  a  newspaper  published  at  his  place  of  residence  in  the  province,  and 
copies  to  be  sent  to  him  directed  to  each  of  the  places  named.  (Stimson  v.  Stimson,  6 
Grant's  Ch.  R.  879.) 

Where  a  defendant  more  than  two  years  before  bill  filed  has  been  out  of  the  juris- 
diction of  the  court,  and  has  no  solicitor,  agent,  or  other  person  within  the  jurisdic- 
tion, upon  whom  substituted  service  can  be  made,  and  he  cannot  be  found  or  heard 
of  out  of  the  jurisdiction,  it  would  appear  that  the  plaintiff  cannot,  either  under  this 
order,  or  otherwise,  obtain  leave  to  advertise  him.  (Thurlowv.  Treeby,  27  Bea.  624  ; 
8  W.  R.  159.)    Such  a  case  seems  to  be  unprovided  for  by  the  orders. 

It  is  quite  clear  that  unless  the  defendant  has  been  in  the  jurisdiction  within 
two  years  before  the  bill  filed,  the  court  cannot  under  this  section  by  way  of  substi- 
tution for  the  ordinary  process  of  service  direct  adveitisement   {Ibid,) 

The  Orders  of  the  29th  June,  1861,  enact  as  follows : 

"DBFIKDANT  ABSOONDINO  Oft  BSIHO  OOHOSALED. 

In  case  it  appears  to  the  court  by  sufficient  evidence,  that  any  defiendant  against 
whom  a  bill  has  been  filed,  has  been  within  the  jurisdiction  of  the  court  at  some 
time,  not  more  than  two  years  before  the  filing  of  the  bill,  and  that  such  defendant, 
ftfter  due  diligence,  cannot  be  found  to  be  served  with  an  office  copy  of  tho  bill,  and 
that  there  is  good  reason  to  believe  that  he  has  absconded  from  the  jurisdiction,  or 
that  he  is  concealed  within  the  same,  the  court  may  make  such  order  as  is  prescribed 
l^  seetion  7th,  of  the  9th  of  the  Qeneral  Orders  of  June,  1853." 

The  words,  '<  from  the  jurisdiction,  or  that  he  is  concealed  within  the  same,''  ex- 
tend the  application  of  this  7th  section. 

This  section  applies  to  suits  of  any  nature.  In  moving  for  an  order  under  this 
section  it  is  not  sufficient  to  state  that  enquiries  and  exertions  had  been  made  to 
MTve  the  defendant,  the  affidavit  must  shew  what  exertions  have  been  made,  so  that 
the  court  can  judge  whether  the  defendant  is  absconding  or  otherwise.  (Mumey  t. 
Knapp,  Grant's  Cham.  Rep.  26.) 

The  omission  of  the  name  of  the  defendant  against  whom  the  bill  is  advertised 
IB  a  fatal  defect.  (Jones  v.  Brandon,  3  Jur.  N.  S.  1146.)  The  order  should  direct  the 
Botice  to  be  inserted  **  at  least  once  in  every  week  reckoned  from  the  time  of  the  first 
insertion  thereof  up  to  the  time  for  which  the  said  notice  is  given,"  which  will  remove 
the  doubt  expressed  in  Bazalgette  v.  Lowe,  24  L.  J.  Ch.  416,  reversing  s.  c.  id.  868 ; 
and  Millar  v.  Elwin,  26  Bea.  674;  6  W.  R.  763;  4  Jur.  N.  S.  600.  See  further  as 
to  sdvertbements;  Baker  v.  Dean,  6  W.  R.  719;  Wilkins  t.  Hogg,  4  L.  T.,  N.  S.  12. 

In  moTing  to  take  a  bill  pro  confeuo  against  a  defendant  who  has  been  advertised 
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mder  tbU  sectioii,  it  is  necessary  to  show  by  affidaTit  that  b«  eanaot  be  tvnd  to  be 
•erred  With  a  notice  of  the  motion,  (Qilmonr  t.  Matthews,  4  Grant,  876,)  and  tlie  pa- 
pers in  which  the  advertisement  has  been  inserted  mast  be  produced  and  shown  to 
the  court.    (Goodfellcw  t.  Uamblj,  Grant's  Cham.  B.  62.) 

The  wordfl,  "if  it  shall  think  fit,"  give  the  court  a  wide  discretion.  TZulueta  t. 
Yinent,  16  Bea.  272.)  Where  therefore  the  defendant  had  always  resiaed  abroad, 
and  there  appeared  no  desire  on  his  part  to  avoid  the  process  of  the  court,  the  appli. 
cation  was  refused^  but  without  costs,  {ibid,)  but  see  Uele  t.  Ogle,  2  Hare,  628,  cited 
ante. 

Care  must  be  taken  that  no  amendment  of  the  bill  is  made  pending  the  serrioe  in 
manner  provided  for  by  this  section  and  the  application  for  the  order  pro  eonfitso. 
An  order  to  take  the  bill  pro  eon/euo  is  gone,  if  an  order  be  obtained  to  amend  even 
a  clerical  error  in  the  bill,  ( Weigh tman  v.  Powell,  2  DeG.  &  Sm.  570;  12  Jur.  958,) 
unless  the  application  to  amend  be  made,  and  it  may  be  made  ex  parte,  without  pre- 
judice to  an  order  to  take  the  bill/^o  eon/esto,  (See  Order  XIII.  of  Orders  of  Jono^ 
1858,  seo.  8.) 

Sec.  8. — In  case  it  appears  to  the  court  by  sufficient 
eTidence  that  any  defendant,  against  whom  a  bill  of 
complaint  has  been  filed  for  the  foreclosure  of  a  mortgagey 
or  respecting  the  specific  performance  of  any  agreement^ 
cannot  be  found  after  due  diligence,  to  be  served  with 
an  office  copy  of  the  bill  of  complaint,  in  such  case  the 
•gaiiMt  afab-  court  may  order  the  defendant  to  answer  or  demur 
wbeoaoBot  u  within  a  time  to  be  named  in  the  order,  and  may  direct 
a  copy  of  such  order,  together  with  a  notice  to  the  effect 
set  forth  in  schedule  D.,  hereunder  written,  to  be  pab* 
lished  in  such  manner  as  the  court  may  think  fit ;  and 
in  case  the  defendant  does  not  answer  or  demur  within 
the  time  limited  by  such  order,  the  court,  if  it  ahall 
think  fit,  may  order  the  bill  to  be  taken  pro  eonfeno 
in  the  manner  hereinafter  provided,  {z) 


(s)  For  the  schedule  D.,  see  notes  to  the  last  section. 

This  section  does  not  apply  to  any  but  cases  for  foreclosure  or  specific  performtnee. 
(Bank  of  Montreal  t.  Hatch,  Orant's  Cham.  Rep.  57.)  As  to  evidence  required  to 
sustain  an  application  under  this  section,  and  generally  as  to  practice  tberoon,  oeo 
notes  to  section  7  of  this  order. 


Digitized 


by  Google 


BILIi  CI*  COMI'LAINT;  ambkbmeht.  8d 

-  [OKDI&  IX.,  Sie.   IX.  ASD  X.] 


Sao.  9. — Orders  of  course  to  amend  a  bill  of  com- JJSa^/theuu 
plaint  may  be  obtained  at  any  time  before  answer  ^**"***^*'* 
upon  precipe,  (a) 


(a)  As  to  amending  bill  see  Daniell's  Ckanoeiy  Praetioe,  8rd  ed.  276,  and  TgngT^#h 
Clianoery  Older  IX.,  88.  8-24. 

Tbe  ^me  for  Taoation  is  not  to  be  reckoned  in  the  compntation  of  the  time  ap- 
pointed or  aHowed  for  the  purpose  of  ameniUng  or  obtaining  orders  for  leave  to 
imead:  vide  Order  V.,  of  1853,  sec.  4.  And  see  also  Order  of  dOth  June,  1868, 
vberebj  "  it  is  ordered  that  the  time  of  the  long  vacation  is  not  to  be  reckoned  in  the 
0MDpiiteti<m  of  the  time  appointed  or  allowed  for  the  purpose  of  answering  either  an 
Miginal  or  amended  bill." 

Tbe  depnty-master  in  the  conntj  where  the  bill  has  been  filed,  is  to  grant  orders 
for  leave  to  amend  before  replication.     ( Vide  Order  XLIY.,  of  1858,  sec.  4,  art.  8.) 

Where  a  demurrer  has  been  orerrnled,  and  an  appeal  from  the  decision  is 
pen^g,  tbe  rale  does  not  apply.  (Ainslie  ▼.  Sims,  17  Beav.  174 ;  and  see  Cooper 
T.  Lewis  2  Ph.  178,  and  eases  there  cited ;  Fletcher  t.  Moore,  11  Bear.  617.) 

The  order  for  leave  to  amend  operates  from  the  day  of  service  only,  (Price  t. 
Webb,  2  Hare,  515,)  but  service  may  be  dispensed  with  on  an  application  ex  parte 
therefor.    See  see.  10  of  tibia  order. 

Where  tbe  plaintiff  amends  before  answer,  the  time  to  answer  or  demur  runs  only 
from  tbe  service  of  the  amended  bill,  (Cheeseborough  v.  Wright,  28  Beav.  178,) 
except  as  to  amendment  made  under  sec.  10. 

There  may  be  any  number  of  such  orders  obtained,  before  answer.  (Wharton  t. 
Swum,  2  M.  &  K.  862.) 

Sec.  10. — Service  upon  any  defendant  of  an  order 
of  course  to  amend,  before  answer,  may  be  dispensed 
with,  upon  an  application  ex  parte,  when  the  court  is  der  to  amend  dig. 

,.  '      ,     ,  r*^  ,  r  J         •  1        .  P      penned  with  in 

Bttttfied  that  such  an  order  may  be  made  without  preju* 
dice  to  the  defendant's  rights ;  and  when  service  upon 
any  defendant  of  an  order  to  amend  has  been  dispensed 
with,  the  cause  as  to  such  defendant  is  to,  proceed  as  if 
the  bill  had  been  originally  filed  in  the  amended  form.  (5) 


(6)  Where  a  phuntiff  desired  to  amend  by  adding  a  judgment  creditor  who 
liAd  assigned  his  elaim  to  tbe  plaintiff  as  a  par^  defondant,  leave  was  given  for 
*kat  pnrpose,  dispensing  with  Bervice  on  the  defendants  ahreadj  before  the  court. 
(Boomer  t.  Oibaon,  4  Grant,  480.) 
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Sec.  11. — ^An  order  to  amend  the  bill  only  for  the 
toniS^*'SSL,P^rp^8®  of  rectifying  a  clerical  error  in  names,  dates  or 
or  raxnB.  sums,  may  be  obtained  at  any  time  upon  praecipe,  (c) 


(c)  An  order  obtained  under  this  rale  was  held  to  render  an  order  to  take  a  bill 
pro  eonfesao  inoperative.  (Weightman  t.  Powell,  2  DeQ.  &  Sm.  570. )  As  to  mia- 
nomers  in  copies  of  bills  served  on  defendants,  see  Witham  t.  Salvin,  16  Jur.  420. 

Sec.  12. — One  order  of  course  to  amend  the  bill,  as 
the  plaintiflF  may  be  advised,  may  be  obtained  by  the 
plaintiff  upon  a  praecipe,  at  any  time  before  filing  the 
OTiwie?  replication,  and  within  four  weeks  after  the  answer,  or 
the  last  of  several  answers  has  been  filed  :  but  no  fur- 
ther order  of  course  for  leave  to  amend  the  bill  is  to 
be  granted  after  an  answer  has  been  filed,  except  in  the 
case  provided  for  by  the  11th  section  of  this  order,  {d) 


(d)  A  plaintifif  moving  to  amend  after  the  time  limited  by  this  order,  most  shew 
that  the  order  could  not  be  complied  with,  though  due  diligence  has  been  used. 
(McNab  V.  Gwynne,  1  Grant's  Chan.  Rep.  127.) 

'  Where  the  plaintiff's  solicitor  absconded  before  the  time  to  amend  the  bill,  as  of 
course,  had  expired,  and  his  departure  was  not  known  to  the  plaintiff  till  afterwards, 
and  due  diligence  appeared  to  have  been  used  by  the  plaintiff  to  proceed  with  the 
cause  after  becoming  acquainted  with  such  departure,  the  court  granted  leave  to 
amend  on  payment  of  costs.  (Carney  v.  Boulton,  1  Grant's  Chan.  Rep.  428.)  And 
where,  after  the  time  for  amending,  as  of  course,  an  order  is  obtained  to  amend  by 
adding  a  party,  **  with  apt  words  to  charge  him,  or  otherwise,  as  plaintiff  shall  be 
advised,"  the  plaintiff  is  rot  at  liberty  to  make  any  amendment  whatever,  except 
such  as  is  required  for  the  purpose  of  introducing  the  additional  party.  (Gillespie 
T.  Grover,  2  Grant's  Chan.  R.  120.) 

4 

This  section  will  not  ftpply  to  a  case  where  a  voluntary  answer  (which  is  at  once 
treated  as  sufficient)  is  put  in.  (Rogers  v.  Fryer,  2  W.  R.  67.)  A  second  order  of 
course  to  amend  will  be  discharged  as  irreg-ular.  (Bennett  v.  Honeywood,  1  W.  R. 
490 ;  Dolly  v.  Ghallin,  11  Beav.  61.) 

As  to  computation  of  time,  the  four  weeks  do  not  expire  till  twelve  o'clock  of  the 
night  of  the  lost  day  included  therein.  (Preston  v.  Collett,  20  L.  J.,  Ch.  228  )  And 
an  order  of  course,  obtained  after  an  order  to  amend  on  payment  of  costs,  made 
upon  a  special  application,  is  irregular.     (Edge  T.  Duke,  10  Beav.  184.)        • 

The  last  answer  **  means  the  last  answer  required  to  be  put  in  previous  to  repli- 
cation," (Arnold  v.  Arnold,  1  Ph.  806,)  t.  «.,  the  last  of  several  answers  filed  by 
several  defendants.  (Forman  v.  Gray,  9  Beav.  200;  Duncombe  v.  Lewis,  10  BeaT. 
278.)  But  see  Dalton  v.  Hayter,  7  Beav.  686,  as  to  which,  however,  compare  the 
obserrations  of  the  Master  of  the  Rolls,  in  Sprye  v.  Reynell,  10  Beay.  851. 
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See  further  as  to  the  case  of  answers  reqtdred  firom  several  defendants.  (Arnold 
-v.  Arnold,  1  Ph,  805  ;  Bertolocoi  ▼.  Johnstone,  2  Hare,  632  ;  Baldwin  ▼.  Damar,  16 
L.  J.  Ch.  448 ;  Lester  v.  Archdale,  9  Beay.  156 ;  Stinton  v.  Taylor,  4  Hare,  608.)  ' 

An  order  of  course,  to  amend  obtained,  but  not  served  hetore  a  notice  of  motion  to 
dismiss  for  want  of  prosecation,  is  a  nallity,  and  is  therefore  no  answer  to  the 
motion  to  dismiss.  (Jones  t.  Lord  Charlemont,  12  Jar.  889;  17  L.J.  Ch.  449 ;  and 
Comp.  Morris  y.  Owen,  1  V.  &  B.  523.)  And  see  as  to  the  order  to  amend  operating 
from  its  service.     (Price  v.  Webb,  2  Hare,  615.) 

One  order  of  course,  only  can  be  obtained,  and  an  order  obtained  in  violation  of 
thiB  rale  will  be  discharged  with  costs.  (Peile  v.  Stoddart,  1 1  Beav.  591 ;  Horsley 
T.  Fawoett,  10  Beav.  191 ;  Bennett  v.  Honeywood,  1  W.  R.  490.) 

An  order  of  course,  obtained  after 'replication  filed,  to  amend  by  adding  parties, 
is  irregular.  (Hitchcock  v.  Jaques,  9  Beav.  192.)  But  guery^  may  not  such 
an  order  be  obtained  ex  parte.  See  Bryan  v.  Wastell,  Kay,  App.  xlvii. ;  a.  a,  2  W. 
B.385. 

Adding  a  defendant  is  clearly  an  amendment  within  this  order,  and  any  ftirther 
order  can  be  obtained  only  upon  special  application.  (Attorney-General  v.  Nether- 
ooat,  2  My.  &  C.  604.) 

An  enlargement  of  the  time  for  taking  out  the  order  to  amend  may  be  obtained ; 
but  misconduct  on  the  part  of  the  solicitor  is  no  ground  for  allowing  furUier  time. 
(CUrke  v.  Mayor  of  Derby,  10  Jur.  978.) 

See  Masterman  v.  Great  Western  Railway  Company  of  Ireland,  20  L.  J.,  Ch.  48; 
Macintosh  v.  Great  Western  Railway  Company,  ibid.  550,  as  to  application  of  rule 
till  the  expiration  of  four  weeks  from  an  answer  put  in  by  a  sole  defendant  to  an 
amended  bill. 

Where,  by  the  order  allowing  a  demurrer,  leave  is  given  to  amend  the  bill,  and 
the  plaintiff  afterwards  neglects  to  amend,  the  proper  course  for  the  defendant  is  to. 
move  that  the  plaintiff  do  amend  within  a  given  time,  otherwise  that  the  order  to 
amend  may  be  discharged,  and  the  demurrer  allowed.  (Nelson  v.  Robertson,  1 
Grant's  Chan.  Rep.  530.) 

A  demurrer  to  a  bill  having  been  filed,  the  plaintiff,  before  the  demurrer  came  on 
for  argument,  obtained  the  common  order  to  amend ;  but  not  having  amended  within 
the  time  prescribed,  held,  that  the  bill  was  gone.  (Hoflick  v.  Reynolds,  30  L.  J. 
Ch.  407  ;  9  W.  R.  431.)  Where  a  demurrer  is  served  and  set  down,  and  a  common 
order  to  amend  obtained,  the  plaintiff  must  pay  the  costs  of  demurrer  also.  (Hoflick 
T.  Reynolds,  9  W.  R.  898.)  Where  a  demurrer  is  put  in,  and  set  down,  that  is  not 
a  ease  for  a  common  order  to  amend.     (lb.) 

Sec.  18, — A  plaintiff  having  obtained  an  order  to 
amend  his  bill  is  to  amend  within  fourteen  days  from  The  bm  mutt  b« 
the  date  of  such  order;  otherwise  the  order  to  amend S^^^^ 
becomes  void,  and  the  case  as  to  dismissal  stands  in  the  " 
Bame  situation  as  if  such  order  had  not  been  made,  {e) 


(e)  The  amended  bill  must  be  ferred  irithin  the  fotirteen  days,  even  on  new 
defendants. 
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Thia  role  ftko  apfdies  to  an  ameDdment  effected  bj  speoiiil  leaTe,  (Cridlmd  t.  Lord 
de  Mauley,  2  DeG.  &  Sm.  660,)  and  ineladee  cases  where  liberty  is  giyeD  to  amend 
upon  the  allowance  of  a  demarrer;  (Bainbrigge  y.  Baddeley,  12  Bear,  162;  Armit- 
Btead  Y.  Durham,  11  Beay.  428;  s.  c,  18  Jur.  380;)  but  see  Nicholson  y.  Peile,  2 
Beay.  497  ;  where,  in  the  latter  case,  the  plaintiff  having  submitted  to  a  demurrer, 
obtained  an  order  to  amend,  but  did  not  do  go  within  the  time  limited;  be  thea 
obtained  a  second  order,  of  course,  to  amend,  nad  no  answer  haTing  been  (Red,  s 
motion  to  discharge  the  second  order  was  refused ;  in  this  case,  howerver,  the  orders 
were  obtained  be/ore  answer. 

Where  the  plaintiffii  had  in  consequence  of  the  misconduct  of  their  solicitor, 
omitted  to  amend  their  bill  within  the  time  allowed,  a  motion  for  further  time  was 
refused ;  (Clarke  y.  Mayor  of  Derby,  10  Jur.  978;)  and  see  Champseys  y.  Buofaan, 
8  Drew.  6;  Dolly  y.  Challin,  11  Beay.  62;  Armistead  y.  Durham,  lb.  428;  Bain- 
brigge y.  Baddeley,  12  Beay.  162;  but  see  Carney  y.  Boulton,  cited  supra. 

Where  a  plaintiff  requires  an  answer  to  an  amended  bill,  he  must  serre  the  defen- 
dant with  a  copy  of  such  bill,  endorsed  in  the  form  required  by  the  orders  requiring 
hiia  to  answer  the  same.  (Barry  y  Croskey,  2  Johns.  &  H.  180;  10  W.  R.  5.) 
And  jieryice  of  a  plain  instead  of  am  endorsed  copy  of  such  an  amended  bill,  is,  in 
effect,  an  intimation  to  the  defendant,  that  no  answer  is  required  of  him;  and  sub- 
sequent service  of  an  endorsed  copy  is  irregular,  and  may  be  set  aside  on  motion  by 
the  defendant ;  (lb. ;)  course  which  plaintiff  should  adopt  to  correct  such  an  irregu- 
Jarity.    {lb.) 

Sec.  14. — Supplemental  bills  are  aboUshed^    When  a 

suit  is  defective  by  means  of  some  imperffection  in  the 

bill,  and  not  in  consequence  of  any  event  ariging  snbse- 

quent  to  its  institution,  the  court  may  at   any  time 

rtSt^^S^pernait  an   amendment  of  the  bill  in  furtherance  of 

piementaihfa  j^g^j^^j^  ^^^^  q^  g^^li  tenus  as  it  may  think  proper,  for 

the  purpose  of  altering  the  allegations  in  the  bill,  or  of 
putting  new  matter  in  issue,  as  well  as  for  the  psrpoee 
of  adding  or  striking  out  the  names  of  parties,  or  of 
varying  the  relief  prayed,  or  praying  further  relief. 

Such  order  is  to  be  applied  for  by  motion,  the  notice 
of  which  is  to  state  the  required  amendment ;  and  must 
be  served  upon  the  parties,  or  their  solicitors,  unless 
dispensed  with. 

Upon  the  motion  the  court  must  be  satisfied,  by 
affidavit,  or  otherwise,  of  the  truth  of  the  proposed 
amendment,  and  of  the  propriety  of  permitting  it  ta  be 
made  at  the  particular  stage  of  the  cause,  under  all  the 
circumstances. 
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Upoa  proaoimcing  Buoh  order  for  ameikdment,  the 
court  is  to  giro  such  direction  as  to  tbe  future  conduct 
of  the  suit,  in  relation  to  answering  such  amendments, 
as  aho  with  regard  to  the  evidence  taken,  or  to  be 
taken,  and  in  all  other  respects,  as  l^e  dr eamstances  of 
the  case  may  require.  (/) 


J/)  See  Collett  t.  Preston,  8  M.  &  G.  438.    The  affidant  is  made  by  the  plaintiff 
[  his  solicitor,  or  by  the  solicitor  alone,  la  case  the  plaintiff  from  being  abroad,  or 
ottierwise,  is  unable  to  join. 

Am  aflSdaTit  l^  the  solicitor's  managing  clerk  has  been  held  influffioient ;  (Chrisf  s 
H«epiUl  ▼.  Grainger,  1  Ph.  634 ;)  but  when  the  facts  are  Tfithin  the  personal  know- 
ledge of  thd^  clerk,  the  court  may  require  his  affidavit,  aa  weU  as  that  of  the  solicitor. 
(Ibid,)    See  too,  Haadfield  t.  Woolley,  4  Sim.  122. 

A  motion  for  leaTQ  to  amend  by  striking  out  the  name  of  a  plaintiff,  and  mak- 
ing him  a  defendant,  is  never  of  coarse,  and  most  be  suppcnrted  by  the  affidavit 
reqmred  by  this  section ;  (Macleod  t.  Lyttletoo,  1  Drew.  36 ;  Sloggett  t.  CollinSi 
18  Sim.  456 ;)  and  see  Lloyd  v.  Makeam,  6  Ves.  145. 

The  affidavit  need  not  set  out  all  the  proposed  amendments,  (Payne  t.  Little,  19 
L.  J.  Ch.  459,)  but  it  must  shew  circumstances  from  which  the  court  can  itself  judge 
as  to  the  materiality  and  diligence ;  (Stuart  v.  Lloyd,  3  M.  &  G.  181 ;)  and  see 
Attorney-General  v.  Fishmonger's  Company,  4  M.  &  C.  1 ;  Philips  v.  Goding,  1 
Hare,  40.  It  most  shew  due  diligence  co-extensive  with  the  whole  time  ftrom  the 
filing  of  the  answer.  (Winnall  v.  Featherstonehaugh,  9  Jur.  1054,  on  appeal  to  L.  C, 
10  Jur.  285.)  Where  the  affidavit  stated,  that  '<  having  regard  to  these  circum- 
stances, the  amendments  could  not,  with,"  &c.,  this  was  held  sufficient ;  (Attomey- 
QeD«ral  t.  Corporation  of  London,  18  Beav.  818 ;)  see  further  as  to  due  diUgence, 
mud  the  terms  under  which  the  order  will  be  made  after  replication ;  Champneys 
T.  Buchan,  8  Drew.  5. 

Any  application  made  under  this  section,  must  be  made  promptly,  and  it 
win  have  been  seen,  that  the  affidavits  on  which  it  is  founded,  must  shew  due  dili- 
gence, not  merely  in  the  progress  of  the  suit,  but  in  the  matter  of  the  amendments. 
(Edge  T.  Duke,  11  Jur.  218.) 

Hotvrithstanding  this  order,  an  application  to  amend  at  a  late  stage  of  the  cause 
cannot  be  granted,  if  it  appears  that  such  amendment  will  be  attended  with  any  risk 
of  doing  injustice.     (Aitchison  v.  Coombs^  6  Grant's  Chan.  Rep.  648,  660.) 

In  Bolton  t.  Ridsdale,  2  W.  R.  451,  V.  C.  Stuart  seems  to  have  thought  that  the 
section  did  not  apply  where  the  circumstances  existed  before  the  institution  of  the 
■nit,  but  had  been  discovered  subsequentiy  thereto.  But  this  case  was  reversed  on 
appeal.    (Fide,  2  W.  R.  488.) 

The  amendments  or  supplemental  statements  must  not  be  of  such  a  nature  aa  to 
contradict  the  case  made  by  the  bill ;  (Tomson  y.  Judge,  2  Drew.  414 ;  2  W.  R.  574 ; 
s.  c,  28  L.  T.  217;)  but  see  Allen  v.  Spring.  22  Beav.  615.  But^where  a  bill  was 
filed  asserting  a  legal  right,  which,  on  the  hearing,  the  plaintiff  was  ordered  to 
estabUah  at  law,  it  was  held  on  appeal,  reversing  the  decision  below,  that  he  might 
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introdaoe  by  amendment  facts  existing  before^  bat  discovered  after  the  institatioii  of 
the  suit,  which  it  was  alleged  wonld'render  the  trial  at  law  unnecessary ;  (Bolton  t. 
Bidsdale,  24  L.  J.  Ch.  70 ;  s.  c,  2  W.  R.  488 ;)  vide  the  case  in  the  court  below. 
2  W.  R.  451 ;  but  see  Mollett  y.  Enequist,  (No.  2,]  26  Beav.  466. 

Query,  does  this  section  enable  a  defendant,  eyen  though  he  haye  the  conduct  of 
the  suit,  to  file  a  supplemental  statement  (Lee  y.  Lee,  9  Hare,  App.  xci.)  When 
a  defendant  moyed  that  the  ^intiff  might  be  ordered  to  enter  on  the  record,  '*  a 
statement  of  the  defendant's  mq^age,  and  of  the  nature  and  efifect  of  a  settlement 
made  thereon,"  the  application  was  refused  on  the  ground  that  such  an  order  would 
be  tantamount  to  allowing  a  defendant  to  amend  a  plaintiff's  bill.  (Langdale  y.  Gilly 
1  Sm.  &  a.  24 ;  s.  c,  16  Jur.  1041 ;  1  W.  R.  51.) 

The  court  refused  to  giye  special  leaye  to  amend  by  introducing  new  matter, 
where  the  matter  of  the  proposed  amendment  could  be  proved  under  the  pleadings 
without  such  amendment.     (Wilmott  y.  Boulton,  1  Grant's  Ch.  Rep.  479.) 

As  to  amending  bill  at  hearing  of  cause,  in  what  cases  allowed,  vide  8teet  t. 
Hogeboom,  8  Grant's  Ch.  Rep.  128.  The  plaintiff  upon  a  motion  to  amend  will  be 
required  to  satisfy  the  court  of  the  truth  of  the  proposed  amendment,  and  as  to  the 
propriety  and  expediency,  with  a  yiew  to  the  ends  of  justice  of  permitting  the 
amendment,  under  all  the  circumstances,  and  at  the  particular  stage  of  the  cause. 
(Applegarth  y.  Baker,  2  Grant's  Ch.  Rep.  428.) 

It  would  seem  that  if  the  proposed  amendment  would,  in  fact,  make  a  new  bill 
the  order  to  amend  will  not  be  granted,  (City  Bank  y.  Amsden,  7  U.  C.  L.  J.  2d8  ; 
Street  y.  Hogeboom,  8  Grant  186,  145.) 

Where  the  plaintiff  moyes  to  amend  under  this  section  he  most  shew  that  he  oonld 
not  amend  under  section  12,  though  he  had  used  due  diligence.  (McNaby.  Gwynne, 
1  Grant,  127  ;  and  see  Carney  y.  Boulton,  1  Grant,  428. 

As  to  the  costs  of  amendment  under  this  sec.  each  case  must  depend  on  its  own 
peculiar  circumstances,  (Applegarth  y.  Baker,  ante,)  though  amendment  is  allowed 
only  in  general  on  the  payment  of  costs.     (Chisholm  y.  Sheldon,  1  Grant  108.) 

The  court  will  not  allow  an  amendment  by  striking  out  the  name  of  a  plaintiff 
without  proyiding  that  security  for  costs  be  giyen.    Daniell's  Ch.  P.,  8rd  edit.  457. 

In  Thomas  y.  Torrance,  Grant's  Chm.  46 ;  after  seryice  of  a  notice  of  motion  for 
decree,  leave  was  given  to  amend  by  adding  parties  on  payment  of  the  costs  of  the 
application  and  of  the  motion  for  decree  so  far  as  it  had  gone.  See  also  the  remarks 
of  the  Chancellor  Bl<ike,  in  Rumble  v.  Moore,  Grant's  Chunbers  59,  as  to  the  amend* 
ment  where  bill  is  defective  for  want  of  parties. 

The  court  will  frequently  at  the  hearing,  where  the  suit  is  defective  for  want  of 
parties  or  otherwise,  allow  it  to  stand  over  with  liberty  to  amend  by  adding  parties 
or  otherwise.  (Chisholm  v.  Sheldon,  1  Grant,  108 ;  see,  however.  Street  v.  Hoge- 
boom,  8  Grant,  128,  186,  145;  Aitchison  v.  Coombs,  6  Grant,  648,  660.) 

Where  a  cause  has  been  ordered  to  stand  over  at  the  hearing  with  liberty  to 
amend  by  adding  partite,  the  plaintiff  has  no  right  to  amend  by  changing  the  venue, 
(Fenton  v.  Cross,  Grant's  Chm.  25,)  or  indeed  to  introduce  any  amendment  uncon- 
nected with  the  liberty  to  add  parties.  (Chisholm  v.  Sbpldon,  1  Grant,  294,  425  ; 
Gillespie  v.  Grover,  2  Grant,  120.)  An  amendment  rendered  necessary  by  the  ad- 
ding of  parties,  or  connected  strictly  therewith,  is  allowable.   (Ibid,  1  Grant  294.) 

Where  a  plaintiff  does  make  an  amendment  unconnected  with  such  leave,  a  demur- 
rer to  the  bill  would  not  be  a  proper  mode  of  objecting  to  the  amendment.  (.Vlartin 
T.  Kennedy,  2  Grant,  80.)  The  proper  coarse  is  to  move  to  expunge  the  amendment. 
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Where  %  canse  was  ordered  to  stand  over  to, amend  by  adding  parties,  or  if  dead, 
their  representatives,  and  one  of  the  parties  had  died  and  no  representati-re  had 
been  appointed,  a  motion  for  leave  to  proceed  in  his  absence,  or  that  arepresentatiTe 
ad  Httm  might  be  appointed,  was  refused  with  costs.  (Williams  y.  Page,  27  Bear. 
878.) 

At  the  hearing  a  soit  was  found  defective  for  want  of  parties,  and  was  ordered  to 
stand  over,  with  liberty  to  amend  by  adding  parties.  It  was  brought  on  a  second 
tiine,  still  defective  for  want  of  parties.  The  court  dismissed  it  as  against  all  the 
defendants.     (WiUiams  v.  Page,  28  Beav.  148.) 

Where  a  suit  involves  a  question  in  which  the  children  of  the  plaintiff  are  inter- 
ested, and  a  child  is  bom  after  the  bill  is  filed,  the  court  will,  on  the  objection  taken 
at  the  hearing,  order  the  cause  to  stand  over,  with  liberty  to  amend  by  bringing  the 
child  bom  since  the  institution  of  the  suit  before  the  court.  (Ley land  v.  Leyland. 
10  W.  R.  149.) 

■tftutcd  for  buia     Sec.  15. — [Abrogated  and  discharged  by  order  of 
of  xerivor  and   court  dated  the  6th  day  of  June,  1862.] 

er^uul  bUliin 
the  nature  of 
UllaofrvTiTor, 
ororigiiial  billa 
In  the  nature  of 
rapplemental 


BeriTorwhwe        ^^^'   ^^' — [-^^'^^^g**^^  *^^  discharged  by  order  of 
nit  abates  afl«r  court  dated  the  6th  day  of  June,  1862.]  {ff) 


(j)  Sections  fifteen  and  sixteen  of  this  order  (No.  IX.)  are  abrogated  and 
discharged  by  order  of  court  dated  the  6th  of  June,  1862.  These  sections  are 
omitted  from  the  text. 

The  order  of  the  6th  of  June,  1862,  is  as  follows : 

"Sections  fifteen  and  sixteen  of  General  Order,  number  nine  of  the  General 
Orders  of  this  court  of  the  8rd  of  June,  1858,  are  hereby  abrogated  and  discharged. 

Bills  of  BeyiTor. — Bills  of  KeTivor  and  Supplement,  Original  Bills  in  the  nature 
of  Bills  of  ReviTor,  and  Original  Bills  in  the  nature  of  Supplemental  Bills  are 
abolished. 

Upon  any  suit  becoming  abated  by  death,  marriage,  or  otherwise,  or  defectiTe  by 
reason  of  some  change  or  transmission  of  interest  or  liability,  on  the  part  of  any 
pUuntiff  or  defendant  by  devise,  bequest,  descent,  or  otherwise,  it  shall  not  be 
necessary  to  exhibit  any  bill  of  revivor,  or  supplemental  bill,  or  to  proceed  by  any 
of  the  modes  provided  for  by  the  sections  of  General  Order  number  nine  by  this  Order 
reeeinded,  in  order  to  obtain  an  order  to  revive  such  suit,  or  a  decree  or  order  to 
carry  on  the  proceedings,  but  an  order  to  the  effect  of  the  order  to  revive,  or  of  the 
usual  supplemental  decree  under  the  former  practice  of  this  court  may  be  obtained 
as  of  course  upon  praecipe  upon  an  allegation  contained  in  such  precipe,  of  the  abate- 
ment of  such  suit,  or  of  the  same  having  become  defective,  and  of  the  change  or 
transmission  of  interest  or  liability.  And  an  order  so  obtained  when  served  upon  the 
party  or  parties  who  would  be  defendant  or  defendants  to  a  bill  of  revivor  or  sup. 


Digitized 


by  Google 


4$  BUJi  OF  complaint;  KBVI70»  AKD  BUPPMMIKT. 

[OBDXB  IX. J  aiO.  XT.  AHD  XTL,  AITP  OBBSB  6tH  JUKI,  1862.] 

pilemeiital  bill  aooording  to  the  fonoer  praotioe  of  this  \}oiirt  shaU,  from  tii«  iiiae  of 
9Qch  aervice,  be  binding  upon  snob  party  or  parties  in  the  same  manner  In  ererj  v»- 
apeot  as  if  such  order  luid  been  regularly  obtained  according  to  such  former  praotiM 
of  the  court,  and  such  party  or  parties  shall  thereupon  become  thencefortJi  *  P^rtf 
or  parties  to  the  suit ;  provided  that  it  shall  be  open  to  the  party  or  parties  40 
served  within  fourteen  days  after  the  service  of  such  order  to  apply  to  the  court  by 
motion  or  petition  to  discharge  such  order  on  any  ground  which  would  have  been 
open  to  him  or  them  on  a  bill  of  revivor  or  supplemental  bill,  stating  the  previous  pio- 
eeedings  in  the  suit,  and  the  alleged  change  or  transmission  of  interest  or  liabiH^, 
and  praying  the  usual  relief  consequent  thereoo  ;  provided  also,  that  if  any  party  eo 
served  shall  be  under  any  disability  other  than  coverture,  such  order  shall  be  of 
no  force  or  effect  as  against  such  party  until  a  guardian  or  guardians  ad  litem  shall 
have  been  duly  appointed  for  such  party,  and  the  period  of  ^urteen  days  shidl  h^ve 
elapsed  thereafter." 

This  order  is  adapted  from  sec.  52,  of  15  and  16  Vic,  cap,  86,  (the  EngUsli  Aet 
**  For  the  improvement  of  Jurisdiction  of  Equity,")  and  it  would  seem  to  apply  to 
suits  commenced  before  the  order  came  into  operation,  and  even  in  cases  where  tlM 
abatement  took  place  before  that  period.  (Lowes  v.  Lowes,  16  Jar.  968;  s.  c.  1 W. 
R.  14;  Cf.  Jones  v.  Woods.  20  L.  T.  500 

The  practice  as  to  the  manner  in  which  abated  suits  may  be  revived  as  provided 
by  the  above  order,  (which  has  the  same  effect  as  a  bill  of  revivor,^  is  laid  down  in 
Daniell's  Ch.  Practice,  8rd  ed.,  1154-55, 1159;  as  to  the  persons  entitled  to  revive,  p. 
1178 ;  as  to  the  effect  of  revivor,  p.  1181 ;  and  against  whom  the  suit  may  be  re- 
vived, p.  1182. 

It  was  said  that  there  can  be  no  revivor  after  the  lapse  of  twenty  years  firom 
abatement,  (Bland  v.  Davison,  21  Beav.  812,)  but  see  to  the  eontrwy,  Alsop  t. 
BeU,  24  Beav.  451. 

An  order  to  revive  was  made  against  the  representatives  of  a  defendant  who  had 
demurred  and  died  ten  years  after  the  allowance  of  the  demurrer,  leave  having  been 
given  to  the  plaintiff  to  amend.  (Beeks  v.  Stanhope,  24  L.  J.  Ch.  580 :  s.  c,  1  Jar, 
N.  S.  418.) 

The  common  order  to  revive  is  obtained  as  of  course,  (Bontl  v.  Purchas,  16  Jnr. 
965;  s.  c,  1  W.  R.  12,)  nor  need^the  allegation  referred  to  in  the  order  be  proved. 
(Gordon  v.  Jesson,  16  Beav.  440 ;  s.  c,  22  L.V.  Ch.  828 ;  Martin  v.  Hadlow,  9  Hare, 
App.  lii.,)  but  where  there  are  special  circumstances  arising  out  of  the  case,  a  q^ 
cial  application  to  the  court  is  necessary.  (Martin  v.  Iladlow,  ubi  supra ;  Phlppen 
V.  Brown,  1  Jur.  N.  S.  698;  Goodall  v.  Skerratt,  1  8m.  k  G.,  App.  vii.)  If  ob- 
tained  ex  parte,  it  is  of  course  liable  to  be  objected  to  by  any  parties  to  tbo  anil* 
(Jackson  v.  Ward,  7  W.  R.  426.) 

Where  hfemme  eole  entitled  to  property,  which  in  the  event  of  her  marriage  would 
be  settled  to  her  separate  use  instituted  a  suit  respecting  such  property,  and  married 
after  replication,  but  before  decree,  the  court  made  an  order  giving  her  leavo  to 
name  her  next  friend,  and  reviving  the  suit  against  her  husband.  (Tresevant  v. 
Broughton,  5  W.  R.  517.)  See  also  Robinson  v.  Hewetson,  1  W.  R.  100;  s,  o.,  20 
L.  T.  154.  But  a  fact  inconsistent  with  an  existing  order  made  upon  a  petition  < 
not  be  introduced  into  the  petition  by  amendment.     (In  rf  Keen,  7  W.  R.  577.) 

The  words  "  change  of  interest "  have  been  held  applicable  to  the  case  of  f 
sary  party  coming  into  existence  during  the  pendency  of  the  suit.  (FiUlerUm  ¥• 
Martin,  1  Brew.  288 ;  1  W.  R  49 ;  Phippen  v.  Brown,  1  Jur.  N.  S.  698 ;  Piokford  v?. 
Brown,  1  E.  &  J.  648.)    And  in  Jebb  v.  Tugwell,  20  Beav.  461 ;  s.  c,  24.  L.  J.  Qk. 
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070;  25  L.  T.  171 ;  the  pritioip1«  was  extended  bj  making  a  sii]7p1eniental  order 
bindhig  the  interest  of  an  infant  bom  just  before  the  decree,  but  through  inadver- 
tCMe  not  made  a  party  to  the  suit  (Comp.  Barrett  t.  White,  8  W.  R.  626  ;  Notley 
T.  Palmer,  1  Jnr.  N.  8.  221 ;  8  W.  R.  201.) 

Where  a  mortgagee,  one  of  two  co-plaintiffs,  had  died  before  decree,  the  Bunri- 
▼Ing  plaintiff  was  allowed  to  rerive  against  the  devisees  and  executors  of  the 
dceeaeed.     (Hall  t.  Clive,  20  Bear.  676.    See  also  Smith  ▼.  Horsfall,  24  Beav.  881.) 

A  common  order  to  revive  a  suit  must  be  based  on  a  true  statement  of  facts,  and 
will  be  discharged  with  costs  as  irregular,  if  the  allegations  in  it  are  nntrae. 
(Brignall  v.  Whitehead,  10  W.  R.  69  ;  6  L.  T.  N.  S.  301.)  And  an  order  to  tax  a 
bin  of  a  solicitor,  deceased,  will  be  revived  upon  an  ex  parte  motion  by  his  execu- 
tors.    (Waugh,  In  re.,  30  L.  J.  Ch.  796 ;  9  W.  R.  775.) 

ITnder  thia  order  it  seems  clear  that  an  order  of  revivor  and  supplement  may  in 
an  ordinary  administration  suit,  but  not  in  suits  for  specific  performance,  be  obtained 
ad  of  course,  with  the  addition  of  the  words,  "  that  the  personal  representatives 
may  admit  assets  or  account."  (CoUard  v.  Roe,  5  Jur,  N.  S.  1242 ;  Edwards  v. 
Batley,  19  Beavan  467  ;  23  L.  J.  Ch.  872  ;  Cartwright  v.  Shepheard,  20  Beav.  122.) 

In  Flocton  v.  Slee,  6  Jur.  N.  S.  422,  1090;  s.  c,  7  W.  R.  893,  the  common  order 
to  revive  was  granted  in  favour  of  personal  representative  of  a  plaintiff  who  had 
died  before  decree ;  and  also  where  he  had  died  after  decree,  in  Morritt  v.  Walton,  2  W, 
B.  644;  and  Jackson  v.  Ward,  7  W.  R.  426;  1  Giff.  30;  in  which  case  in  would 
fleem  that  the  language  of  this  order  is  general,  and  applicable  to  every  case  where 
there  has  been  a  transmission  of  interest  by  the  death  of  a  plaintiff  or  defendant  in 
a  suit,  and  therefore  it  was  that  the  court  in  this  case  made  the  supplemental  order 
ex  parte,  where  the  sole  plaintiff  had  died  after  decree.  A  settlement  made  in  favour 
of  a  ward  of  court,  and  her  children  is  also  a  **  transmission  of  interest"  within  this 
order.     (Atkinson  v.  Parker,  2  DeG.  M.  &  G.  221 ;  22  L.  J.  Ch.  20 ;  1  W.  R.  48.) 

A  suit  was  instituted  for  specific  performance  of  an  agreement,  and  the  purchaser 
was  ordered  to  complete.  The  purchase  money  was  paid,  and  the  conveyance 
delivered  to  the  purchaser,  and  only  a  small  sum  for  interest  on  the  purchase  money, 
tmd  the  costs  of  the  snit,  remained  due.  The  purchaser  died,  and  the  common  order  to 
rerire  was  obtained,  but  his  executors  refused  to  pay  such  interest  and  costs.  The 
veador  thereupon  filed  a  supplemental  bill  on  behalf  of  himself  and  all  other  the 
creditors  of  the  testator,  praying  for  payment,  and  if  the  executors  should  not 
admit  assets,  for  accounts  and  enquiries :  held,  that  the  simple  order  to  revive  was 
r^nlar  without  any  addition,  the  plaintiff  having  no  reason  to  suppose  that  there 
wmtld  be  any  necessity  for  filing  a  supplemental  bill.    (Collard  v.  Roe,  cited  eupra.) 

When  a  plaintiff  in  a  foreclosure  suit  had  after  decree  assigned  all  his  interest  in 
t&o  emit,  the  assignee  will  be  aDowed  to  revive  on  paying  the  costs  thereof.  (James 
T.  Sterdiiig,  24  L.  J.  Ch.  749 ;  s.  c,  8  W.  R.  474.) 

An  estate  on  which  there  were  two  equitable  mortgages  was  ordered  to  be  sold, 
and  the  produce  divided  according  to  their  priorities,  which,  however,  were  not 
declared  by  the  decree.  Afterwards  a  second  mortgagee  instituted  a  second  suit, 
claiming  priority  over  the  first,  upon  a  title  paramount  to  that  of  the  mortgagor, 
which  was  discovered  in  the  first  suit  Held,  that  a  bill  of  revivor  was  unnecessary, 
and  relief  was  given  in  tlie  second  suit     (Langstaff  v.  Nicholson,  26  Beav.  160.) 

This  order,  however,  does  not  apply  where  a  co-plaintiff  is  in  such  a  position  that 
he  oo^t  to  be  a  defendant     (Jervoise  v.  Clark,  2  W.  B.  887.) 

If  one  of  two  creditors,  plaintiffs  in  an  administration  suit  obtain  letters  of  adnun- 
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iBtration  de  bonis  non  to  the  testator's  estate  upon  the  death  of  the  ezeoator 
^defendant,  the  suit  ciinDot  be  reTived  by  the  co-plaintiff  against  him  under  this 
order.  (Tate  or  Yate  t.  Leithead  or  Lighthead,  9  Hare,  App.  li.;  s.  c.,  16  Jar. 
964 ;  22  L.  J.  Ch.  9 ;  1  W.  R,  4 ;  20  L.  T.  59.)  See,  however,  Cresswell  v.  Bate- 
man,  6  W.  R.  220. 

Where  there  is  a  sole  plaintiff  and  sole  defendant,  who  dies  having  appointed  the 
plaintiff  his  executor,  the  latter  may  obtain  an  order  to  revive  under  this  order  against 
the  persons  beneficially  interested.  (Pedder  v.  Pedder,  8  W.  R.  15 ;  5  Jur.  N.  S. 
1146 ;  29  L.  J.  Ch.  64;  6  U.  C.  L.  J.  192.) 

Where  a  sole  plaintiff,  after  issue  joined,  and  before  decree,  becomes  lunatic, 
and  a  committee  is  appointed,  such  committee  is  entitled  to  a  supplemental  order 
under  this  section.    (Dangar  v.  Stewart,  9  W.  R.  266.) 

Where  a  suit  by  a  tenant  for  life  against  trustees  had,  after  decree,  become  abated 
by  his  death,  and  his  executors  refused  to  revive ;  held,  that  another  of  the  tenants 
for  life  who  had  been  served  with  the  decree,  and  had  obtained  an  order  to  attend 
the  proceedings,  was  entitled  to  revive  and  carry  on  the  suit,  without  filing  a  supple- 
mental bill.     (Dobson  v.  Faithwaite,  5  L.  T.  N.  S.  513.) 

A  suit  abated  by  the  death  of  the  sole  plaintiff,  intestate,  may  be  revived  by  a  com- 
mon order.  (Ward  v.  Shakeshaft,  7  Jur.  N.  S.  1227 ;  10  W.  R.  6.)  Upon  the  death 
of  a  plaintiff  in  a  creditor's  suit  the  common  order  to  revive  was  made  in  favour  of 
another  creditor  whose  debt  had  been  proved  and  allowed,  (Inchley  v.  Allsop,  7  Jur. 
N.  S.  1181 ;  9  W.  R.  649,)  and  it  would  appear  that  this  would  be  done,  eventhotq^h 
the  master  had  not  made  and  signed  his  report  in  the  cause.    {16.) 

As  to  the  practice  on  a  special  case,  and  the  occurring  necessity  of  revivor ;  see 
Wilson  V.  Whateley,  1  Johns.  &  H.  831 ;  7  Jur.  N.  S.  908 ;  80  L.  J.  Ch.  678 ;  and 
Brown,  In  re.,  7  Jur.  N.  S.  650;  9  W.  R.  480. 

Where,  on  the  death  of  a  sole  plaintiff,  an  order  is  made  on  behalf  of  a  defendant 
that  the  personal  representative  revive,  or  the  bill  be  dismissed,  such  dismissal  must 
be  without  costs.     (Hill  v.  Gaunt,*  7  Jur.  N.  8.  42.) 

A  defendant  in  an  administration  suit  died  abroad,  his  executors  proved  his  will 
at  the  place  of  his  death,  but  refused  to  prove  it  in  England ;  an  order  was  made 
for  the  appointment  of  a  representative  of  the  deceased.  (Bliss  v.  Putnam,  29  Beav. 
20;  6  Jur.  N.  8.  12.) 

Where  several  incumbrancers  are  found  by  the  master  to  be  necessary  parties  to 
an  administration  suit,  it  is  doubtful  whether  an  order  to  revive  will  be  granted  under 
this  order.     (Wilson  v.  Auchterlony,  1  W.  R.  84.) 

It  would  seem  that  where  the  relief  sought  is  larger  than  that  which  would 
formerly  have  been  given  under  the  usual  supplemental  decree,  (as  to  which  see 
Mitford  PI.  85,  et  Beq.,)it  is  doubtful  whether  the  common  order  to  revive  should 
be  obtained;  see  Rudge  t.  Weedon,  5  Jur.  N.  S.  723;  7  W.  R.  519;  Scawen  t. 
Nicholson,  22  L.  J.  Ch.  682.  But  the  mere  fact  that  under  the  old  practice  a  sup- 
plemental bill  in  the  nature  of  an  original  bill  would  have  been  necessary,  does  not 
exclude  the  operation  of  this  order ;  (Cresswell  v.  Bateman,  6  W.  R.  220,)  where 
suit  was  revived  against  the  person  entitled  in  remainder  upon  death  of  tenant 
in  tail.  See  also  Stable  t.  Winter,  8  W.  R.  580;  and  under  the  old  law,  Lloyd  t. 
Johnes,  9  Ves.  58. 

It  would  seem  that  the  existence  of  special  questions,  such  as  whether  it  will 
be  for  the  benefit  of  an  infant  to  continue  an  abated  suit  may  be  a  reason  for  not 
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grutuig  tbe  order  m  of  eoftrse  on  pnsctpe,  see  Phippea  ▼.  Broim,  1  Snr.  N.  8. 
698 ;  Notley  t.  Palmw,  8  W.  B.  201 ;  Barrett  t.  White,  8  W.  R.  626 ;  ttiid  Qoodafl 
T.  Skerratt,  1  Sm.  &  G.  App.  Tii.,  an^d  i»fra.  ^ 

When  a  suit  has  abated,  but  proceedings  have  been  taken  in  ignoraMf  of  it,  the 
court  may  on  the  caose  being  set  down  treat  it  as  a  motion,  and  affirm  the  prooeed- 
ings.     (Houston  y.  Briscoe,  7  W.  B.  894.) 

As  to  procedure  under  the  old  order  (sec.  15.)  see  Goedeve  y.  Manneri,  4  Grant's 
Ch.  R.  101. 

Where  a  suit  abates  after  decree  and  the  plaintiff  does  not  reYiYe  the  def^dant 
maj  do  so.  It  would  seem,  however,  that  he  should  give  notice  of  his  intention  to 
the  party />nma  facie  entitled  to  reviYC.  (Noble  y.  Stowe,  81  L.  J.  Ch.  885;  6  Ii, 
T.  N.  a  800.) 

Where  a  sole  plnintiff  dies  leaving  infant  heirs,  who  prima  Jade  would  be  entitled 
to  reviYe,  and  they  neglect  to  do  so,  the  proper  course  of  a  defendant  wishing  to  re- 
yIyo  would  seem  to  be,  to  have  a  guardian  ad  litem  appointed  to  the  infants  and 
serve  the  guardian  with  notice  of  his  intention  to  revive.  (Beamish  v.  PoMarey, 
Granf  s  Chm.  B.  82 ;  Noble  y.  Stowe,  atUe.) 

Where  after  order  or  decree  pronounced  in  a  suit,  but  before  it  is  drawn  up  th« 
suit  abates,  the  order  or  decree  should  be  drawn  up  before  reviving.  (Beamish  t. 
Pomeroy,  ante,) 

It  will  be  observed  that  section  14  of  Order  IX.,  provides  for  the  amendment  of  a 
bill  where  the  suit  is  defective  by  reason  of  some  imperfection  in  the  bill,  and  not  in 
consequence  of  any  event  arising  subsequent  to  its  institution.  Sec.  15,  provided 
for  the  amendment  where  the  suit  became  defective  or  abated  by  any  event  subse- 
qaent  to  its  institution,  and  before  final  decree.  Sec.  16  made  provision  for  amend- 
ment after  final  decree.  These  two  latter  sections  of  Order  IX.  having  been  repealed, 
and  the  order  of  the  6th  of  June,  1862  promulgated  in  their  place,  it  would  seem, 
having  regard  to  English  decisions  upon  the  effect  of  the  latter  order,  which  has  in 
some  cases  been  held  to  apply  to  cases  of  abatement  after  decree  only ;  that  by  the 
abrogation  of  section  15,  no  provision  for  the  revival  of  suits  which  have  become 
abated  before  decree,  has  been  retained  under  this  new  enactment. 

The  decisions  in  England  on  this  subject,  to  which  attention  is  directed,  are  as 
follow:  Watson  Y.  Loveday,  3  W.  B.  886;  Price  v.  Hamblett,  1  W.  B.  368;  and 
see  10  Hare,  App.  xxxl,  and  note  at  page  72,  from  which  it  would  seem  that  a  suit 
may  be  revived  before  decree,  under  the  order  of  the  6th  of  June,  1862,  but  that  in 
cases  where  tupplemental  matter  is  sought  to  be  introduced  on  the  record,  it  must  be 
done  by  supplemental  bill ;  see,  however,  Pickford  v.  Brown,  1  E.  &  J.  648,  where 
y.  C.  Wood,  after  consulting  with  the  other  judges,  made  a  supplemental  order 
'against  an  infant  before  decree ;  and  see  also  Lash  or  Lersh  v.  Miller,  4  DeG.  M.  & 
G.  841 ;  s.  c,  1  Jur.  N.  S.  457 ;  3  W.  B.  897 ;  Hall  v.  Clive,  20  Beav.  575 ;  Coch- 
rane Y.  Phillips,  8  W.  B.  461,  which  seem  to  overrule  Price  v.  Hamblett,  and  Watson 
T.  Loveday.  It  is  possible  that  the  observations  of  the  court  in  these  two  latter 
cases,  however,  did  not  refer  to  the  mere  revivor  of  suits,  but  to  the  putting  in  of 
supplemental  matter. 

Where  a  defendant  dies  before  answer^  the  suit  cannot  be  revived ;  (Bland  y. 
D^Yison,  21  Beav.  812;  WilKams  y.  Jackson,  7  W.  B.  104 ;  5  Jur.  N.  S.  264 ;)  and 
imder  the  old  practice,  (Crowfoot  v.  Mander,  9  Sim.  396.) 

Where  defendant  dies  after  kearinpy  and  before  decree,  an  order  of  course,  may 
be  obtained.    (Petre  y.  Petre,  1  W.  B.  862 ;  s.  c,  21  L.  T.  186.) 
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Also  where  smt  abates  between  hearing  and  deliyery  of  judgment,  decree  may 
neTertheless  be  drawn  np ;  (Collinson  t.  Lister,  20  Beav.  865,  and  Belsham  V.  Per- 
oral, 8  Hare,  167;  and  cases  cited  in  reporter's  note ;)  and  where  an  issue  at  law 
jiad  been  directed,  and  the  plaintiff  died  before  it  was  tried,  and  no  order  to  reyive 
had  been  taken  out,  it  was  held  to  be  no  ground  for  a  new  trial.  (Bird  t.  Kerr,  4  E. 
&J.270.) 

The  order  to  reyive  should  be  serred  personally  on  the  defendants,  but  where  a 
defendant  was  out  of  the  jurisdiction,  substitutional  service  on  his  solicitor  was 
aUowed  in  Foster  y.  Menzies,  10  Hare,  App.  xxxyi.,  it. ;  s.  c,  17  Jur.  657 ;  and 
under  old  practice,  Hart  y.  Tulk,  6  Hare,  618.  So,  where  the  defendants  were  yerj 
numerous ;  (Morritt  y.  Walton,  2  W.  B.  643 ;)  and,  where  estate  is  yes  ted  in  trus- 
tees for  sale ;  senrlce  on  trustees  was  held  sufficient  without  serying  eettuis  que  truttt, 
(Grimston  y.  Oxley,  1  W.  B.  100.)    See  also  Order  YI.,  sec.  2,  rule  7. 

In  Smith's  Ch.  Pr.,  8rd  ed.,  p.  786.  it  is  bud  down  generally,  that  in  cases  of  this 
kind  seryice  on  the  solicitor  is  sufficient,  but  there  seems  to  be  no  authority  for  such 
a  doctrine. 

Querjf,  if  an  answer  or  otder  pro  confeseo  is  necessary  against  a  defendant  first 
made  party  by  revivor.  It  would  seem  that  in  England  an  appearance  by  or  for 
him  is  necessary ;  (Gross  y.  Thomas,  16  Beav.  592 ;  s.  c,  17  Jur.  886 ;  Foster  v. 
Henries,  10  Hare,  App.  zxxvi.,  n;  s.  c,  17  Jur.  657;  1  W.  B.  844;  Lowes  v. 
Lowes,  16  Jur.  968 ;  and  see  Smith's  Ch.  Pr.,  8rd  ed.,  736 ;)  but  see,  however,  oontray 
Hanbury  y.  Ward,  18  Jur.  222;  and  Ward  v.  Cartwright,  1^  Hare,  App.  Ixziii.; 
8.  0.,  22  L.  J.  Ch.  1006 ;  1  W.  B.  520 ;  where  appearance  seems  to  have  been  thought 
unnecessary.  In  Martin  v.  Pumell,  8  W.  B.  395,  however,  executors  against  whom 
an  order  to  revive  had  been  obtained,  were  held  entitled  to  answer. 

If  a  party  affected  by  the  order  to  revive  wishes  to  discharge  it,  he  should  apply 
within  the  fourteen  days  stipulated.  An  application  to  discharge  an  order  after 
six  months  had  elapsed  was  refused  with  costs.  (Deeks  y.  Stanhope,  24  L.  J.  Ch. 
580;  8.  c,  1  Jur.  N.  S.  418.) 

See  as  to  the  practice  where  infants  are  made  parties  by  revivor,  and  as  to  ap- 
pointing a  guardian  ad  litem  to  them.  (Eirkpatrick  v.  Fouquette.  4  Grant's 
Ch.  549.) 

Where,  after  decree,  a  defendant  mortgaged  his  interest  In  the  suit,  and  subse- 
quently a  decree  on  further  directions  was  made,  without  making  the  mortgagees 
parties,  they  were  allowed  to  be  brought  before  the  court  under  this  order  on 
procipe.    (Freeman  v.  Penningtou,  5  L.  T.  N.  S.  514 ;  81  L.  J.  Ch.  216.) 

The  practitioner  will  observe  on  a  comparison  of  the  order  of  June,  1862,  with  the 
section  of  the  English  act,  from  which  it  is  adapted,  that  it  is  much  larger  in  its 
application  than  the  English  section.  The  order  promulgated  in  June,  1862, 
enables  the  revivor  of  a  suit  where  the  same  has  become  abated,  **  on  the  part  of 
any  plaintiff  or  t^fendant,  by  deviee,  bequest,  deeeent,  or  otherwise,**  These  words  ere 
not  in  the  English  act,  and  it  has  been  expressed  as  an  opinion  of  the  court,  that 
the  Order  of  June,  1862,  is  sufficiently  large  to  bring  every  possible  abatement 
within  the  application  of  the  order.  In  the  Times  Fire  Insurance  Co.  v.  Macdonell, 
which  suit  had  become  abated  in  consequence  of  the  company  having  been  wound  up 
under  the  Joint  Stock  Companies'  Winding  up  Act  and  Amendment  Act  in  England, 
an  application  was  made  to  Spragge,  V.  C.,  by  motion,  on  notice,  to  amend  the  bill 
by  substituting  the  name  of  the  official  manager  appointed  under  the  authority  of 
the  said  acts  by  the  Court  of  Chancery  in  Eng^d,  in  place  and  stead  of  the  compaoy 
as  plaintiff.    The  Tloe-Chancellor  doubted  whether  the  order  to  revive  ought  not  to 
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hare  b€en  taken  out  prseoipe,  but  on  looking  into  tho  authorities  cited,  made  tke  order 
as  asked,  obserying  that  this  case  appeared  to  him  to  be  the  onlj  one  which  woold 
not  come  within  the  Teiy  general  and  extensiye  application  of  the  Order  of  Jane,1862/ 

As  to  form  of  order  nnder  this  order,  see  Book  of  Forms,  Part  the  Second ;  also 
Elj  T.  Henslj,  1  W.  B.  190 ;  and  Seton  on  Decrees. 

Sbc.  17. — ^Bills  of  review  are  abolished.  When  the 
reversal  of  a  decree  is  sought  upon  the  ground  of  error 
apparent  npon  the  face  of  the  decree,  that  object  may 
be  attained  by  re->hearing  the  cause,  whether  the  decree 
has  or  has  not  been  enrolled.  One  re-hearing  may  bef"^  ^t  nfUm 
had  upon  petition,  signed  by  counsel,  as  in  the  case 
of  an  ordinary  re-hearing,  as  well  before  as  after  the 
enrolment;  but  no  petition  for  a  second  re-hearing  is  to 
be  filed  without  leave  of  the  court  first  had,  upon  special 
motion  for  the  purpose ;  provided  that  this  order  is  not  to 
be  construed  to  authorise  the  re-hearing  of  a  cause  in  the 
ordinary  acceptation  of  the  term  after  enrolment.  (A) 


(A)  Where  since  making  an  order  the  law  has  been  altered  on  which  the  order 
was  founded,  the  proper  course  is  to  present  a  petition  for  re-hearing,  the  <»der  to 
be  heard  with  the  cause.     (Fleming  y.  Fleming,  9  W.  B.  767.) 

Petition  cannot  be  presented  without  the  signature  of  counsel.  (Buckerridge  t. 
Whaney,  81  L.  J.  Ch.  416 ;  8  Jur.  N.  S.  473 ;  6  L.  T.  N.  S..812.) 

The  court  will,  on  further  directions,  amend  a  defectiye  decree  as  fkr  as  possible 
without  a  re-hearing.    (Robertson  t.  Meyers,  1  Qrant,  660.) 

So  where  a  necessary  proyision  has  been  omitted  in  a  decree  the  court  wiU  amend 
it  although  passed  and  entered,  on  an  ex  parte  petition.  (Moffatt  ▼.  Hyde,  6  U.  G. 
L.  J.,  94.) 

It  would  seem,  therefore,  that  a  re -hearing  is  not  necessary  except  where  the  de- 
cree is  sought  to  be  reversed  and  not  merely  amended. 

Where  the  decree  directs  sums  of  money  to  be  paid  reciprocally  by  the  parties,  but 
is  nlent  as  to  setting  one  off  against  the  other,  that  object  cannot  be  obtained  on 
motion,  a  re-hearing  under  this  section  is  necessary.  (Robertson  t.  Meyers,  2 
Grant,  481.) 

The  petition  should  set  out  all  the  objections  to  the  decree,  for  on  the  argument 
the  petitioner  cannot  ask  the  decree  to  be  varied  in  any  particular  not  object^  to  by 
the  petition,  and  on  a  second  petition  he  is  confined  to  the  parts  objected  to  by  the 
ibst  petition.     (McMaster  t.  Campton,  6  Grant,  649.) 

Sso.  18. — Bills  in  the  nature  of  bills  of  reyiew ;  bills 
to  impeach  decrees  on  the  groimd  of  fraud ;  bills  to  sus- 
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taS?  it  Siui"SP^^  *^®  operation  of  decrees ;  bills  to  carry  decrees 
J^^^J^^^^J^into  operation,  are  abolished*  Any  party  heretofore 
Si^»dt£"<i^  entitled  to  file  a  bill  of  review,  praying  the  variati<m  or 
bfuato'^r?^ reversal  of  a  decree,  npon  the  ground  of  matter  arising 
SmfiboUflhSu'*' subsequent  to  the  decree,  or  subsequently  discovered,  or 
any  description  of  bill  by  this  order  abolished,  is  to  pro- 
ceed by  petition  in  the  cause :  this  petition  must  pray 
the  relief  which  is  sought,  and  must  state  the  ground 
upon  which  it  is  claimed.  The  petition,,is  to  be  verified 
by  affidavit,  and  must  be  served  upon  the  solicitors  of 
all  parties  interested ;  and  in  case  s^y  such  party  has 
no  solicitor,  then  upon  such  party ;  and  where  the  re- 
versal or  variation  of  a  decree  is  sought  upon  new 
matter,  such  proof  as  would  have  been  requisite  upon 
a  motion  to  file  a  bill  of  review  must  be  supplied. 
Upon  the  hearing  of  the  petition,  the  court,  in  ita 
discretion,  may  either  make  a  final  order,  or  direct  the 
petition  to  stand  over,  with  liberty  to  the  parties  inter- 
ested in  sustaining  the  decree  to  file  a  special  answer  to 
the  same ;  and  may  make  such  order  as  to  the  produc- 
tion of  further  proof,  and  the  manner  thereof,  and  the 
further  hearing  of  the  petition,  as  the  court  may  deem 
meet,  (i) 


(<)  Se6  as  to  the  present  practice  under  this  section,  the  Orders  of  the  9th  Maj, 
1862,  which  so  far  as  they  affect  this  section  are  as  follow  : 

**A  petition  filed  under  the  eighteenth  section  cf  Order  IX.,  of  the  General  Orders 
of  this  Court  of  the  8rd  of  June,  1853,  is  to  be  set  down  to  be  heard  in  court  in  the 
paper  of  motions  for  decrees.  And  when  it  is  ordered  that  any  new  party  or  any 
present  party  may  answer  the  petition,  and  that  the  petitioner  shall  be  at  liberty  to 
set  down  the  petition  again,  it  is  to  be  set  down  in  like  manner,  and  upon  the  copy 
of  such  petition  to  serve  is  to  be  endorsed  the  following  memorandum  or  DOtio#» 
namely :  *  If  you  do  not  appear  on  the  petition  the  court  wiU  make  such  order  oa 
the  petitioner's  own  shewing  as  shall  appear  just,'  and  upon  the  copy  which  is  to 
be  serred  of  the  order  to  answer  such  petition  when  the  court  shaU  deem  it  advisa- 
ble to  make  such  order,  is  to  be  endorsed  the  foUowing  memorandum  or  notice, 
namely :  *  If  you  do  not  answer  the  petition  the  court  will  make  such  order  on  the 
petitioner's  own  shewing  as  shall  be  just  in  your  absence.  And  if  this  order  is  served 
personally  you  wiU  not  receive  any  notice  of  the  future  proceedings  on  suoh  peti- 
tion.' And  when  the  party  so  served  shall  answer  the  petition,  the  same  ia  to  be 
set  down  to  be  heard  upon  notice  in  the  same  paper. 
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FetitioDS  fet  down  to  be  hoard  under  the  foregoing  Order,  are  to  be  set  down  not 
lees  than  ten  dajs  before  the  day  for  which  they  are  so  set  down,  and  notice  thereof 
when  notice  is  required  is  to  be  served  on  all  proper  parties,  not  less  than  seven  days 
before  such  day." 

▲  pikrty  who  applies  for  permission  to  file  a  bill  of  review  on  the  ground  of  having 
diBCoyered  new  evidence,  mnst  shew  that  the  matter  so  discovered  has  come  to  the 
Jmowiedge  ef  himself  or  his  agents  for  the  first  time  since  the  period  at  which  he 
oonld  have  made  use  of  it  in  the  suit,  and  that  it  could  not  with  reasonable  diligence 
have  been  discovered  sooner,  and  that  the  evidence  is  of  a  character  that  if  it  had 
been  brought  forward  in  the  suit,  it  might  have  altered  the  judgment.  (Hoskin^  v. 
Terry,  on  appeal  before  the  Privy  Council,  8  Jurist  N.  S.  975.)  See  also,  Mitf.  PL 
102,  etseq.,  3rd  ed;  McNeill  v.  Cahill,  2  Bligh.  228;  Hughes  v.  Hosking,  11  Moo. 
P.  C.  1 ;  Young  v.  Keighly,  16  Ves.  848 ;  Portsmouth  v.  Effingham,  1  Ves.  Senr. 
429;  Smith's  Ch.  P.,  1  voL,  814;  Story's  Equity  Pleadings,  f 03 ;  City  Bank  y. 
Bostwiok,  (not  reported,)  1  March,  1862,  V.  C.  Etien ;  also  Manaton  v.  Molesworth, 
Wortley  t.  Molesworth,  1  Eden  25,  where  it  was  laid  down,  that  *'a  bill  of  review 
with  matter  come  to  the  parties  knowledge  since  the  bearing,  lies  where  the  plaintiff 
IB  the  biU  has  since  the  hearing  discovered  matter  which  wduld  vary  the  decree; 
nnd  where  if  such  matter  was  known  to  the  other  party,  he  was  not  in  conscience 
obliged  to  have  discovered  it  to  the  court.  For  if  the  matter  was  known  to  the 
other  party,  and  such  as  in  conscience  he  ought  to  have  discovered,  he  obtains 
the  decree  by  fraud,  and  it  ought  to  be  set  aside  by  original  bill."  See  also  Ken  - 
nedy  t.  Daly,  1  Sch.  &  Lef.  855 ;  and  Ord  v.  Noel,  6  Madd.  127 ;  where  it  was  held 
that  to  enable  a  party  to  file  a  supplemental  bill  in  the  nature  of  a  bill  of  review 
it  is  neeessaty  that  <Jie  ne#  matter  should  be  discovered  after  the  decree,  or  at 
least  after  the  time  when  it  could  have  been  introduced  into  the  cause ;  and  the 
matter  thould  not  only  be  new  but  material,  and  such  as  if  unanswered  in  point 
of  fact  would  clearly  entitle  the  plaintiff  to  a  decree,  or  would  raise  a  question 
of  80  much  nicety  and  difficulty  as  to  be  a  fit  subject  of  a  judgment  in  a  cause. 
Bi  Bini^am  ▼.  Dawson,  1  Jac.  248,  leave  to  file  a  supplemental  bill  in  the  nature  of 
a  bill  of  review  to  introduce  new  eridence  was  refused,  where  the  proper  means  of 
searching  for  it  had  not  been  used  previously  to  the  decree.  See  also  Eidd  v. 
C^eyne,  18  Jur.  848. 

The  deeree  must  be  contrary  to  the  forms  of  the  court ;  not  merely  erroneous  in 
judgment.  (Trulook  t.  Bobey,  15  Sim.  265;  on  appeal,  2  Ph.  895;  Perry  t. 
Fhdipe,  17  Vee.  178 ;  Tommey  v.  White,  1  H.  L.  Cases  160;  Gould  v.  Tancred,  2 
Atk.  584;  Henderson  t.  Cook,  4  Drew.  806 ;  Green  v.  Jenkins,  1  DeQ.  F.  &  J.  454; 
8  W.  K  880 ;  2  L.  T.  N.  S.  811 ;  6  Jur.  N.  S.  515  ;  29  L.  J.  Ch.  505.) 

And  as  to  what  constitutes  new  matter  see  further.  Re  Warwick  and  Worcester 
Sulway  Company,  «b  parte  Kelly's  executors,  9  W.  R.  329  ;  Hungate  v.  Gascoygne, 
2  Ph.  25 ;  Wason  v.  Westmmster  Improvement  Commissioners,  4  L.  T.  N.  8.  80. 

Shotdd  not  leave  be  obtained  before  presenting  petition,  in  the  case  of  facts  dis« 
eorered  since  the  decree.    (Henderson  v.  Cook,  (Eng.)  5  U.  C.  L.  J.  71.) 

Sbc,  19.— No  bill  is  to  be  filed  for  discovery  merely,  ^'t^e"r/';;i;^ghed 
except  in  aid  of  the  prosecution  or  defence  of  an  action  ^°  ^'^^ ' 
at  law.  (Jc) 


(Jk)  To  a  biU  for  discovery  in  aid  of  an  action  at  law  to  which  action  the  defendant 
.  has  pleaded,  the  defendant  wiU  not  be  permitted  to  set  up  a  legal  defence  in  bar 
mOess  he  has  wUed  upon  that  defence  at  law.    (Peel  t,  Kingsmill,  1  Grant,  6«4.) 
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A  bill  win  not  lie  for  the  diacoTery  of  facts  which  the  pUdntiflf  can  proTe  aUtrndi 
»t  law.    (Hamilton  y.  Phipps,  7  Grant,  488.) 

PLBAS. 

X.  Pleas  are  abolished.    All  defences  are  to  be  pr^ 
""****  sented  to  the  court  by  demurrer  or  answer,  or  both, 
according  to  circumstances, 

DEMUBBER. 

m        when     ^^'  ^  defendant  may  demur  to  a  bill  of  claimant  at 

Jm^I  •^any  time  within  one  month  after  service  upon  him  of  an 

office  copy  of  the  bill.     Upon  filing  of  a  demurrer  by  a 

defendant,  either  party  is  at  liberty  to  set  the  same 

down  for  argument  immediately.  (Z) 


(/)  A  demurrer  is  an  allegation  bj  a  defendant  which,  admitting  the  matters  alleged 
bj  tne  bill  to  be  tme,  shews  that  they  are  insufficient  for  the  plaintiff  to  proceed 
npon,  or  to  oblige  the  defendant  to  answer.  Whenerer  any  ground  of  defence  is  ap- 
parent on  the  bill  itself,  either  ftrom  matter  contained  in  it,  or  from  defect  in  its 
nrame,  or  in  the  case  made  by  it,  the  proper  mode  of  defence  is  by  demurrer. 

A  demurrer  may  be  general,  that  is,  to  the  whole  equity ;  or  it  may  be  partial, 
that  is,  that  the  suit  is  not,  as  to  its  frame,  properly  constituted.  For  the  forms  of 
demurrers,  see  the  Book  of  Forms,  Part  the  Second. 

A  general  demurrer  for  want  of  equity  admits  all  the  facts  alleged  in  the  bill  to 
be  true ;  and  so  admitting  them,  submits  to  the  judgment  of  the  court  that  the 

Elaintiff  on  his  own  shewing  has  no  equity.  The  principle  on  which  a  demurrer  is 
eard  and  decided  is  this :  the  court  assumes  to  hear  the  cause  on  the  bill  alone, 
erery  aUegation  thereof  being  taken  as  proved ;  if  the  court  sees  that  any  relief, 
howcTer  small,  might  be  granted,  the  demurrer  will  be  over-ruled ;  smiw,  if  the 
court  a^ta  that  no  relief  whatever  could  be  given. 

A'demurrer  viay  be  bad  in  point  of  form,  though  well  founded  in  substance.  It 
must  be  strictly  confined  to  submission,  that  on  the  matter  stated  in  the  bill  there  is 
no  equity ;  it  must  not  suggest  any  fact  or  any  matter  not  in  the  bill.  See  Mitford 
PI.  107,  108 ;  Beam.  Ord.  26 ;  Bowser  v.  Maclean,  9  W.  B.  112 ;  Daniell's  Chw. 
Pr.y  drd  ed.,  vol.  1.,  page  487,  488,  489  ;  and  as  to  the  different  kinds  of  demurrers, 
pp.  441,  478 ;  Smith's  Chan.  Pr.,  pp.  288,  299 ;  and  Mitford  PI.  pp.  126,  166. 

A  demurrer  for  want  of  equity  raises  the  question  to  be  determined  by  the  court, 
before  any  further  proceedings  are  taken  in  the  suit,  wheUier  the  plaintiff  is,  having 
regard  to  the  case  made  by  his  bill,  entitled  to  any  relief. 

In  any  doubtful  case,  the  court  will  not  decide  the  question  raised  upon  the  bill 
upon  demurrer,  but  wiU  overrule  the  demurrer,  without  prejudice  to  the  question 
being  raised  by  the  defendant  at  the  hearing,  see  Brownsword  v.  Edwards,  2  Ves. 
Sr.  242 ;  Mortimer  v.  HarUey,  8  DeG.  &  Sm.  816,  821 ;  Evans  v.  Evans,  18  Jur.  666 ; 
Bowser  t.  Maclean,  9  W.  B.  112 ;  Eirwan  v.  Daniel,  5  Hare,  498. 
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In  a  demimrar  for  want  of  parties,  if  the  absent  parties  are  neoessary  for  any  part 
of  the  relief  prayed  by  the  bill,  it  is  an  objection  on  demnrrer.  (Penny  t.  WatUi  2 
Flifl.152.) 

A  demnrrer  for  want  of  parties  must  state  who  the  necessary  parties  are.  (Atty. 
Qtok,  T.  Jacksoo,  11  Yes.  869.)  By  the  same  case  it  would  appear  that  it  is  not 
necesaiy  to  name  them. 

Bnt  in  a  more  recent  case  it  was  held  that  a  demurrer  for  want  of  parties  most 
shew  who  are  the  proper  parties.    (Bawlings  t.  Lambert,  1  J.  &  H.  ^8.) 

Where  two  grounds  of  demnrrer  are  taken,  namely,  for  want  of  equity  and  for 
want  of  jurisdiction,  they  should  be  made  the  subject  of  distinct  demurrers.  (Bar- 
ber T.  Barber,  4  Drew  666 ;  6  Jur.  N.  S.  1197 ;  8  W.  B.  16.) 

An  order  for  leftve  to  amend  not  serred  does  not  proTcnt  the  defendant  demurring 
to  the  bilL     (Price  t.  Webb,  2  Hare,  615 ;  18  L.  J.  50.) 

An  in&nt  cannot  demur  until  a  guardian  ad  litem  has  been  appointed.  If  a  mar- 
ried woman  wishes  to  demur  alone,  an  order  is  necessary :  she  cannot  demur  sepa- 
rately from  her  husband  without  an  order.  A  lunatic  may  demur  by  his  committee, 
unless  their  interests  >re  adrerse ;  in  which  latter  case  a  guardian  ad  litem  should 
be  appointed  for  the  lunatic. 

The  Statute  of  Frauds  may  be  set  up  by  demurrer.  (Barkworth  y.  Young,  4 
]>rew.  2 ;  Wood  y.  Midgley,  5  DeG.  M.  &  G.  44.) 

The  Statute  of  Limitations  may  also  be  set  up  by  demurrer.  (Hoare  y.  Peck,  6 
Sim.  61.) 

The  following  cases  may  be  referred  to  on  the  question  of  demurrer  generally  to  a 
bill  for  relief:  Webb  y.  England,  29  Bea.  44 ;  Crowther  y.  Crowther,  28  Bea.  808 ; 
Threlfall  y.  Lunt,  7  Sim.  627  ;  Bothomley  y.  Squire,  8  Drew.  617 ;  Le  Texier  y. 
Margrarine  of  Anspach,  15  Yes.  164 ;  Angell  y.  Angell,  1  S.  &  S.  88 ;  Henderson  y. 
Cook,  4  Drew.  806 ;  Morison  y.  Morison,  4  Drew.  815. 

As  to  a  demurrer  for  multifariousness,  see  Rayner  y.  Julian,  2  Dick.  677 ;  Sal- 
Yidge  Y.  Hyde,  6  Madd.  188 ;  Innes  y.  Mitchell,  4  Drew.  67 ;  Campbell  y.  Mackay, 
1  M.  &  C.  608. 

The  rule  is  almost  without  exception  that  all  the  statements  in  the  bill  are 
admitted  for  the  purposes  of  the  demurrer.  (Cuddon  y.  Tite,  1  Giff.  896  ;  Camp- 
bell Y.  Mackay,  1  M. & Cr.  608 ;  and  the  cases  cited  in Daniell's,  tuprd.)  For  excep* 
tions  to  this  rule,  see  Loker  y.  Rolle,  8  Yes.  Jr.  7 ;  Flint  y.  Field,  2  Anstr.  648 ; 
Taylor  y.  Barclay,  2  Sim.  218  ;  King  of  Two  Sicilies  y.  Wilcox,  1  Sim.  K.  S.  801  ; 
DanieU's  Ch.  Pr.  477. 

As  to  demurrers  ore  tenus  generally,  see  Bump  y.  Greenhill,  20  BeaY.  612;  s.  c, 
24  L.  J.  Ch.  90;  Scans  y.  Hartrick,  7  Grant's  Cb.  Rep.  161.  See  also,  Henderson 
Y.  Cook,  4  Drew.  806 ;  Cooper  y.  £arl  Fowls,  8  DeG.  &  Sm.  688 ;  and  Hook  y. 
Dorman,  1  S.  &  S.  227. 

In  Barber  y.  Barber,  4  Drew.  666 ;  s.  c,  6  Jur.  N.  S.  1197,  it  was  decided  that 
the  objections  for  want  of  equity  and  want  of  jurisdiction  should  be  taken  by  sepa- 
rate demurrers ;  see  also  Wellesley  y*  Wellesley,  4  M.  &  Cr.  654,  666. 

As  to  setting  down  a  demurrer  for  argument,  see  Bgremont  y.  Cbwell,  6  BeaY. 
617;  SmiUi's  Ch.  Pr.  296. 

From  the  aboYO  order  it  would  appear  that  the  demnrrer  might  be  set  down  for 
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At^m«iit  by  titlier  party  immediatelj'  on  its  being  filed,  but  it  bat  beta  held  Ifcai 
it  being  reasonable  that  the  plaintiff  ehofOd  have  an  opportnnity  of  anbrnitdng  to  ft 
demurrer  if  a  defendant  set  down  a  demurrer  immediately  on  the  filing  thereof^  In 
-will  be  considered  to  have  waived  his  right  to  taxed  costs  on  a  submission  to  it 
within  four  days,  both  incTusiTe,  see  Baldwin  t.  Borst,  Grant's  Oham.  Rep.  82.  In 
setting  down  a  demurrer  it  is  not  necessary  to  do  so  by  petition  and  mi^er  as  in 
England,  the  contrary  practice  haying  become  established  here.  (Odd,)  And  ■•• 
also  Martin  v.  Reid,  6  U.  C.  L.  J.  143,  as  to  the  practice  of  setting  down  demnirerSy 
affirming  Baldwin  y.  Borst. 

The  costs  to  which  a  defendant  is  entitled,  on  the  plaintiff  submitting  to  a  demur* 
rer,  and  amending  within  the  time  limited  are  208.  {I hid.)  The  oosts  rnoBt  be 
paid  on  serving  the  order  to  amend. 

A  defendant  appearing  at  the  heariqg  and  waiving  all  oljection  to  an  order  pro 
eon/esso,  may  shew  that  the  bill  is  open  to  demurrer  for  want  of  eqnity.  (Qrc^  t. 
Green,  6  Grant's  Ch.  Rep.  240.) 

Where  a  demurrer  on  two  grounds  fails  as  to  one  and  tmcoeeds  as  to  another,  it 
seems  that  no  costs  will  be  given.  (Benson  ▼.  Hadfield,  5  Bear.  646.)  This  praotiee 
has  been  adopted  in  our  court,  see  Paine  ▼.  Chapman,  6  <}rattt'0  Ch.  Rep.  888; 
where  a  demurrer  having  been  held  good  on  one  ground,  though  ovemded  as  to  the 
other,  the  defendant  was  allowed  to  answer  without  costs. 

And  where  a  plaintiff  submits  to  a  demurrer  and  obtains  the  common  order  to 
amend,  but  does  not  amend  within  the  time  prescribed  by  the  order,  the  bill  is  gone. 
(Hoflick  V.  Reynolds,  9  W.  B.  398,  431 ;  30  L.  J.  Ch.  407.)  As  to  the  form  of  the 
common  order  to  amend,  it  would  seem  proper  for  it  to  state  that  in  default  of 
amendment  within  the  time  limited  the  bill  should  be  dismissed.  {Ibid.)  If  the 
plaintiff  obtains  the  common  order  to  amend  (which  it  seems  from  the  last  oltod 
case  is  irregular)  upon  payment  of  costs,  **  to  be  taxed,"  &c.,  he  must  pay  tke 
oosts  of  the  demurrer  also.     (Hoflick  v.  Reynolds,  9  W.  R.  398.) 

A  demurrer  to  part  of  a  bill,  unaccompanied  by  an  answer  to  the  rest  is  informal 
and  would  be  overruled.  (Martin  v.  Kennedy,  2  Grant's  Ch.  Rep.  80.)  See  also 
Barnes  t.  Taylor,  4  W.  R.  577  ;  Buroh  y.  Coney,  14  Jur.  1009  ;  Cbetwynd  y.  Lindon, 
2  Yes.  Sen.  450 ;  Weatherhead  y.  Blackburn,  2  V.  &  B.  121 ;  Osborne  t.  JuIUob,  8 
Drew.  552, 696 ;  Hicks  y.  Raincook,  1  Cox,  40 ;  Robinson  v.  Thompson,  2  Y.  &  B.  121 ; 
Burton  v.  Robertson,  1  J.  &  H.  88.  Trom  these  cases  it  would  appear,  that  where 
a  defendant  answers  part  of  the  bill  and  demurs  to  the  rest,  he  most  take  care  to 
distinguish  precisely  each  part  of  the  bill  to  which  he  demurs;  he  may  dontir  to 
the  whole  bill  with  the  exception  of  a  particular  part,  but  tho  demnrver  most  Id 
tiiat  case  show  distinctly  what  is  demurred  to  and  what  is  answered, 

A  demurrer  and  answer  under  an  order  to  answer,  &c.,  noi  demurring  aloM,  is  not 
irregular,  if  the  answer  goes  to  any  thing  material.  (Osborne  v.  Jullion,  8  Brew.  662  ; 
Baker  v.  Mellish,  11  Yes.  78;  Weatherhead  v.  Blackburn,  2  Y.  &  B.  128.) 

As  to  the  effect  of  allowing  a  demurrer  without  liberty  to  amend— see  Coninfsbj 
y.  Jekyll,  2  P.  W.  800;  and  Lord  Chancellor  Talbot  said,  that  «*  after  a  demurrer  to 
the  whole  bill  allowed,  the  bill  is  regularly  out  of  the  court,  and  no  instance  of  leare 
to  amend  it."  See  also  Mitford,  18-175;  Lloyd  v.  Loaring,  6  Yes.  778;  Smith  t. 
Barnes,  1  Bick,  67 ;  Watkins v.  Bush,  2 Dick.  668,  701 ;  Bakery. MelHsh,  11  Yea.  72; 
No  well  v.  And9ver  Railway  Co.,  7  Jur.  N.S.  839 ;  Wellesley  y.  Welleel&y,  fi^^ra  ;  Trier 
y.  Bell,  1  Keen  826;  s.  c,  2  M.  &  C.  89;  Sibson  v.  Edgworth,  2  DeG.  &  8.  78; 
Osborne  v.  Jullion,  supra;  Tryon  v.  Westminster,  3  L.  T.  N.  S.  262;  Rawlings  v. 
Lambert,  1  J.  &  H.  458;  Schneider  y.  Lizardi,  9  Beay.  461 ;  and  Holmes  T.  IVaraii^ 
8  Price,  604. 
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Where  the  court  instead  of  allowing  a  demurrer,  'gives  the  plaintiff  liberty  to 
amend,  it  would  seem  that  the  plaintiff  cannot  take  anj  step  in  the  caose  nndl  he  * 
has  amended ;  see  Chance  t.  Henderson,   Grant's  Cham.  30  ;  where  an  application 
under  the  aboTO  circumstances  by  the  plaintiff  for  an  order  to  examine  the  defen- 
dant on  commission  in  Lower  Canada  was  refused  with  costs. 

If  one  defendant  demurs,  and  the  others  haye  answered,  and  the  demurrer  be 
allowed,  the  demurring  defendant  may  moTO  to  have  his  name  struck  out  of  the 
record  with  costs.  (Barry  t.  Croskey,  2  J.  &  H.  186 ;  10  W.  R.  76.)  The  proper 
practice  would  be  for  the  plaintiff  to  dismiss  his  bill  as  against  the  demurring 
defendant  A  demurrer  allowed  puts  an  end  to  a  pending  injunction  even  though 
liberty  to  amend  be  given,  (Schneider  v.  Lizardi,  nipra,)  the  effect  of  a  demurrer 
to  the  whole  bill  allowed  being  to  put  an  end  to  the  suit.  A  demurrer  may  be 
allowed  without  prejudice  to  a  new  bill.  (Oriental  Navigation  Co.  v.  Briggs.  10  W. 
B.  125.) 

Where  after  amendment,  after  demurrer  allowed,  a  copy  of  the  bill  as  amended  is 
served  without  endorsement  requiring  answer,  such  service  is  sufficient,  and  it  is 
irregular  to  serve  the  defendant  a  second  time  with  an  endorsed  copy  of  the  amended 
bill.     (Barry  v.  Croskey,  10  W.  R.  5.) 

If  a  defendant  put  in  an  answer  after  a  demurrer  has  been  overruled,  he  thereby 
waives  his  right  to  appeal  from  the  order  overruling  the  demurrer.  (Simpson  t. 
Smyth,  1  Grant  £r.  &  Ap.  1 ;  2  U.  C.  Jur.  129.) 

Where  a  demurrer  is  overruled,  time  to  answer  can  only  be  obtained  upon  a 
special  application.  (Jones  v.  Sazby,  1  Swan^.  194;  Rowley  v.  Eccles,  1  Sim.  &  S. 
611 ;  Trim  v.  Baker,  1  Sim.  &  S.  469.)  The  usual  practice  is  to  apply  for  an  order 
for  time  to  answer  immediately  after  the  demorrer  has  been  overruled. 

After  demurrer  overrruled  the  defendant  cannot  demur  again.  (Bancroft  T* 
Wardour,  2  Bro.  CC  65.)  But  he  may  demur  again  if  the  bill  be  amended.  Bo- 
sanquet  v.  Marsham,  4  Sim.  578.) 

As  a  general  rule  the  pleader  will  observe  that  any  ambiguous  or  inconsistent 
shitements  in  a  bill  will,  on  demurrer,  as  indeed  in  any  other  pleading,  be  construed 
adversely  to  the  pleader.  (Yernon  v.  Yemon,  2  M.  &  Cr.  145  )  The  statements  are 
taken  strictly  as  they  are  pleaded,  the  defendant  not  being  allowed  to  displace  such 
statements  by  any  inferences  of  facts  which  may  not  be  inconsistent  therewith* 
(Simpson  v.  Fogo,  1  J.  &  H.  18.) 

It  may  be  a  matter  of  practical  utility  to  refer  to  some  cases,  laying  down  as  a 
rale  the  principle  as  to  what  averments  will  prevent  a  demurrer  from  lyioK  to  the 
bUI.  For  these,  see  Plumbe  v.  Plumbe,  4.  Y.  &  Coll.  Ex.  850 ;  Bowser  v.  McLean, 
tuftra;  Jackson  v.  N.  Wales  Railway  Co.  18  Jur.  69;  Wormald  v.  DeLisle,  8  Beav. 
18 :  Sibson  v.  Edgeworth,  ntpra ;  Smith  v.  Eay,  80  L.  J.  Ch.  45,  H.  L.;  Bothomley 
T.  Squire,  8  Drew.  517 ;  Dent  v.  Turpin,  2  J.  and  H.  189. 

Notice  of  filing  a  demurrer  must  be  ^ven  on  the  same  day.  See  Order  XIX.  of  the 
Orders  of  1853. 

ANSWER. 

Xn.  Answers  may  be  in  a  form  similar  to  the  form 
set  out  in  schedule  B.  to  these  orders.     The  signature  JJJJ  of  iiie  sn. 
of  counsel  is  unnecessary ;  but  the  n&me  of  the  party 
8 


Digitized 


by  Google 


56  akswsb;  its  vorh. 

[ORPKR  Zn.,   SBC.  L] 

or  solicitor  who  files  tbe  same  is  to  be  endorsed  thereon^ 
in  conformity  with  the  2nd  and  8rd  sections  of  order 
XLIII.  The  answer  is  to  be  verified  by  the  oath  of  the 
defendant,  and  the  jurat  is  to  be  in  the  form  set  forth  in 
schedule  P.  {m) 


(m)  The  schedule  E.  13  113  follows : 

SCHEDULE  £. 

FORM  OF  AN  ANSWER. 

IN  CHANCERY. 

A.  B ^ Plalntlif. 

and 
•     C.  D.  andE.  F Defendants. 

The  answer  of  C.  D.,  one  of  the  above-named  defendants,  to  the  bill  of  oomplmiBt 
of  A.  B.y  the  above-named  plaintiff. 

''In  answer  to  the  said  bill  I,  C.  P.,  saj  as  follows:*' 

<*  I  believe  thikt  the  defendant  E.  F.  does  cldm  to  have  a  charge  upon  the  farm 
and  premises  comprised  in  the  indenture  of  mortgage  of  the  -^— ^^  da/  of 
•,  in  the  plaintiff's  bill  mentioned. 

*'  Snch  charge  was  created  by  an  indenture  dated,  &o.y  made  between  njtelf  of 
the  first  part,  &c. 

**  To  the  best  of  mj  knowledge,  remembrance  and  belief,  there  is  not  any  oAer 
mortgage,  charge,  or  incumbrance  affecting  the  aforesaid  premises." 

SncI)  statements  as  are  considered  necessary  or  material  are  to  be  introdaoed  vi|% 
as  much  brevity  as  may  consist  with  clearness ;  and  where  a  defendant  seeks  reUisf 
under  section  4  of  Order  XII.,  the  answer  is  to  ask  the  special  relief  to  whioli  hit 
thinks  himself  entitled. 

■NBORSSVEKT. 

This  unswer  is  ^led  by  Messrs.  A.  B.  and  C.  D.,  of  the  city  of  TorootOt  in  tht 
Qounty  of  York,  solicitors  for  the  above-named  defendants  Tand,  where  the  ptrt/ 
who  filed  the  answer  is  agent,  add,  agents  of  Me89r9>  E.  F.  an4  0.  H.,  of  t*» 

solicitors  for  the  above-named  defendants.) 

Where  the  party  defends  in  person  the  answer  must  be  endorsed,  in  oonfbcnily 
with  the  8rd  section  of  Order  XLIII. 

Schedule  F.  is  as  follows : 

SCHEDULE  F. 

FORM  OF  JUR4T  TO  ANSWER. 

The  defen4<>nt  C.  D.  on  the day  of  ■ ,  appeared  before  bi# 

at  my  chambers  in  ,  iMid*  signed  the  f eroding  answer  in  mj  jriwii. 
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flB«l  fS^Mff^  1M  ^oni  bdfbre  m«  tbat  h<e  bad  i^ead  tbe  stAd  ausirer  and  knew  the 
ooiBteAt^  thei'Mf,  Aid  fbat  Cbe  same  was  true  of  Itis  own  knowledge,  except  as  to 
ftMJ«MilbkiK  AH  Aferein  stated  to  be  ott  his  mformation  and  belief,  and  at  to  those 
BuiCt«Mfi«  Mr«f«i  H  to  be  fa'ae. 

HI  tHi  CASB   67  Air  ILLITSBATS  PSB80N. 

The  defendant  C.  J).,  not  being  able  to  read  or  write,  E.  F.,  solicitor  (or  clerk  to 
tte  8oH<3tor)  for  the  said  defendant,-  was  sworn  before  me  at  my  chambers  in 

fT  ■  '  i  oft  the  day  of ^,  that  he  had  troly  and  faithfnily 

read  the  cfontent^  of  this  answer  to  the  d^id  C.  D.,  and  that  he  appeared  perfectly 
to  understand  the  same ;  and  the  said  C.  0.  was  thereupon  sworn  that  he  l{eard  the 
said  answer  subscribed  by  him  with  Ms  mai^k  read  over  to  him  by  the  said  £.  f .,  and 
Ibat  be  k^ew  the  contents  thereof,  and  that  the  same  was  true  of  his  own  know- 
ledge, titKpi  as  to  matter^  which  are  therein  stated  to  be  on  his  information,  and 
as  to  those  matters  he  belieyes  it  to  be  true. 

A^  Is  the  geiferal  nature  of  answers,  and  form  thereof,  tee  Daniell's  Ch.  Pr.  ft^ 
sd,  tdlw  1,  p.  678i 

The  sTiBwer  is  to  consist  of  a  clear  and  concise  state- 
ment of  such  defence  or  defences  as  the  defendant  may  fenoe^wndL^ 
desire  to  make,  (n) 


{n)  The  most  osaal  conrse  of  defence  to  a  bill,  is  by  answer. 

A  defendant  is  only  bound  to  answer  as  to  qnestions  of  fact ;  questions  being  is 
sffeet  qneetions  of  law  he  may  pass  over ;  but  it  is  more  usual  in  drawing  an  answer 
to  submit  them  to  the  court. 

An  objeeti<m  for  want  of  parties  may  be  taken  by  answer  as  well  as  by  demmrer ; 
and  it  is  more  usual  to  take  the  objection  by  answer,  than  to  demur  pimply  for  want 
of  parties.  It  is  a  prudent  and  a  proper  course  to  do  so,  for  this  reason,  that  the 
ooort  does  not  look  with  faronr  on  a  demurrer  for  want  of  parties.  The  objection 
sai  also  be  taken  at  the  hearing,  and  that  too,  whether  it  appeaYs  on  the  face 
of  the  bill,  or  upon  the  matter  a-verred  by  the  answer.  The  court,  however,  on  a 
bill  being  so  objected  to,  usually  orders  the  cause  to  stand  over,  with  liberty  to  the 
piuntiif  to  amend. 

The  answer  may  be  read  as  eyideoce  by  the  plaintiff  for  himself  against  the 
saswering  defendant,  but  cannot  be  read^by  a  defendant  as  evidence  for  hinue(f,  ex- 
cept upon  the  question  of  costs. 

The  remarks  as  to  the  frame  of  a  Inll,  apply  equally  to  answers. 

A  defendant  catfnot  c^I  wttne^se^  to  proTO  any  substantive  issoe  that  he  has  not 
MaHS  by  his  answer.  Hence  the  frequent  necessity  of  averring  new  matter  not 
iteihed  in  the  biQ,  destructive  of,  or  qualifying  the  equity  claimed  by  the  plaintiff. 

An  answer  is  a  full  defence  as  to  both  law  and  fact ;  therefore  every  objection 
iMeb  osn  be  taken  by  demnrr^,  may  also  be  taken  by  way  of  answer.  By  the 
aiusiei  the  pfteader  can  ans#er  as  to  the  facts,  and  conclude  by  submitting  that  on 
tfMI  fwe  of  the  brll  there  is  lio  equity.  When,  however,  an  objection  of  this  sort  is 
lAstt  by  the  snsw#r,  it  is  usual  to  crave  that  the  defcfndamt  may  hare  the  same  be* 
»tf«  a^  if  h^  had  dettutred  to  Oie  bin. 
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Persons  nit  jurit  answer  in  their  own  names.  A  married  woman,  answering  ia 
respect  of  an  interest  Tested  in  her  husband  in  her  right,  answers  jointly  with  him, 
and  it  is  in  effect  the  answer  of  her  husband.  But  if  she  answers  in  respect  of  her 
separate  estate,  or  if  for  any  reason  she  answers  separately,  she  answers  in  her  owa 
name.  An  infant  answers  by  his  guardian ;  and  a  lunatic,  so  found  by  inquisition, 
by  his  committee.  A  person  of  unsound  mind,  not  so  found  by  inquisition,  answers 
by  his  guardian  ad  litem,  appointed  by  the  court 

The  answer  of  a  defendant  must  be  in  the  first  person,  and  divided  into  para- 
graphs numbered  consecutiTcly,  each  paragraph  containing  as  nearly  as  may  bo 
a  separate  and  distinct  allegation.     See  Orders  of  13  th  April,  1859,  sec.  4. 

A  defendant  must  raise  by  his  answer  eyery  defence  upon  which  he  intends  to  rely, 
for  he  cannot,  as  a  general  rule,  ayail  himself  of  any  defence  which  appears  only  in 
his  CTidence,  and  is  not  stated  in  his  answer.  (Stanley  y.  Robinson,  1  R.  &  M.  527 ; 
Harrison  v.  Borwell,  10  Sim.  880.)    See  also  sec.  4  of  this  order. 

The  defence  of  a  **  purchaser  for  yaluable  oonsideration  without  notice"  must  be 
dlstinetly  set  up  in  the  answer,  otherwise  it  will  not  ayail ;  so  it  was  disallowed 
where  set  up  for  the  first  time  by  affidayit  used  on  a  motion  for  decree.  (PhiUipa  t. 
PhUlips,  8  Giff.  200 ;  affirmed  on  appeal,  81  L.  J.  Gh.  821.) 

On  the  swearing  of  the  answer,  the  same  should  be  enclosed  by  the  commissioner 
in  an  enyelope  and  sealed  with  his  seal,  signed  with  his  name,  and  addressed  to  the 
registrar  or  deputy  registrar  with  whom  the  same  is  to  be  filed,  and  should  be  there* 
upon  regularly  transmitted  to  him  for  filing.  Where  an  error  was  discoTcred  in  an 
answer  after  it  was  sworn,  but  before  it  was  filed,  the  original  jurat  was  ordered 
to  be  cancelled  and  the  answer  to  be  filed  as  re-sworn.  (Attorney-General  ▼.  The 
GoYeroors  of  Donnington  Hospital,  22  L.  J.  Ch.  707  ;  s.  c,  17  Jur.  20Q,)  And  see 
also,  Patrick  y.  Blackwell,  17  Jur.  808 ;  and  as  to  correcting  the  title  of  an  answer, 
see  Thatcher  y.  Lambert,  5  Hare,  228 ;  and  Attorney-General  y.  Corporation  of 
Worcester,  2  Ph.  8. 

If  the  answer  be  not  transmitted  for  filing  in  manner  aboye  mentioned,  the  same 
will  be  irregularly  filed,  unless  the  oath  of  messenger  is  waived  by  the  opposite  par^, 
who  by  endorsement  on  the  answer  can  waive  the  transmission  in  the  regular  way. 

An  answer  in  which  a  misnomer  occurs  will  be  ordered  to  be  taken  off  the  files  as 
no  answer.  (Griffiths  v.  Wood,  11  Ves.  62;  Cope  v.  Parry,  1  Madd.  88 ;  and  Fry 
T.  Mantell,  4  Beav.  485.) 

An  answer  in  other  respects  properly  intituled  was  ordered  to  be  filed  though  the 
words  **  to  the  bill  of  complaint  of  the  above  named  plaintiff"  were  omitted.  (Rab- 
beth  y.  Squire,  10  Hare  App.  iii,  s.  c,  22  L.  J.  Ch.  689.)  The  answer  of  the  Canada 
Company  should  be  verified  as  follows :  *'  Sealed  with  tne  seal  of  the  attorneys  of  the 
Canada  Company,  this day  of ,  A.  D.  1862." 

An  answer  sworn  out  of  the  jurisdiction  without  a  commission  having  been  issued 
to  take  the  same  is  irregular  and  cannot  be  filed  except  by  consent,  as  without  oath. 
(Crawford  v.  PoUey,  Grant's  Cham.  R.  8.)  It  seems  not  to  be  a  valid  ol]jectlon  to 
the  filing  of  an  i^swer,  that  it  was  sworn  to  before  an  office  copy  of  the  bill  had  been 
served,     (Ibid.) 

If  the  defendant  neglects  to  answer  within  the  month,  and  the  bill  is  taken  pr^ 
ear^esso  against  him,  the  court  will  nevertheless  set  aside  the  order  and  let  him  into 
answer,  if  application  is  made  within  a  reasonable  time  before  decree :  the  defendant, 
however,  will  be  required  to  shew  what  answer  he  wishes  to  put  in,  and  to  pay  the 
costs  oooasioned  by  the  order  pro  confssso,    (Darnell's  Ch.  Prao.  8rd  ed.,  871,  872 ; 
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Wmisnui  T.  Thompfk>ii,  2  Bro.  C.  C.  279 ;  a.  o.,  1  Cox.  418 ;  Cair  t.  Paulett,  7  Sim. 
142;  LoTell  y.  Hicks,  1  T.  &  Coll.  230;  Diekaon  t.  Canada  Company,  Spragg$^  V. 
C,  July,  1862,  not  reported.)  As  to  answering  after  decree  oro  eonfeato  see  sec.  6 
of  Order  XIV.,  of  Orders  of  June,  1858. 

Notice  of  filing  answer  most  be  giren  on  the  same  day  on  which  it  is  filed ;  (••• 
order  XTX.  of  same  orders ;)  otherwise  there  may  be  difficulty  id  dismissing  the  bill 
for  want  of  prosecution.    See  £ay  t.  Sanson,  Grant's  Cham.  Rep.  71. 

An  answer  filed  after  notice  of  replication  has  been  served  is  irregular,  and  will 
on  motion  be  taken  o£f  the  files.     (Connell  t.  Connell,  1  U.  C.  Jur.  2-232.) 

As  to  the  answer  of  an  illiterate  person,  see  Wilton  t.  Clifton,  2  Hare,  636. 

The  answer  of  an  infant  should  be  sworn  to  by  the  guardian  and  not  by  the  infant, 
(Wrottesley  t.  Bendish,  8  P.  W.  237 ;  cited  in  Smith's  Ch.  P.  484-6.)  and  for  that 
reason  eannot  be  read  against  the  infant.  For  form  of  jurat  and  signature  see 
Smith's  Ch.  P.  483. 

An  order  must  be  obtained  for  a  married  woman  to  answer  separately  f^m  her 
husband.  See  Mitford,  125,  126 ;  Darnell's  Ch.  P.  toI.  1,  8rd  ed..  pp.  139,  849 ;  Le- 
naghaoT.  Smith,  2  Ph.  687;  Nichols  ▼.  Ward,  2  M.  &  Q.  140.  If  such  au  order  is 
applied  for  by  plaintiff,  it  must  be  shewn  that  the  wife  is  in  default  for  want  of 
answer.  (Anon,  Grant's  Cham.  Rep.  9.)  And  where  a  solicitor  had  admitted  ser- 
▼ioe  of  an  office  copy  of  a  bill  for  a  married  woman,  and  gave  a  written  consent  that 
if  no  answer  was  filed  the  bill  might  be  taken  pro  ean/etto  against  her — it  was  held 
tbat  this  did  not  dispense  with  the  order  for  separate  answer,  before  taking  the  bill 
^ro  comftMto  against  her.  (Sergeant  t.  Sbarpe.  Grant's  Cham.  Rep.  68.)  In  Miller 
▼.  Gordon,  6  Grant's  Ch.  Rep.  134.  the  court  refused  to  grant  an  order  pro  eon/esao^ 
altbotigh  an  order  to  answer  separately  had  been  served  upon  the  married  woman, 
sod  directed  a  second  office  copy  of  the  bill  together  with  an  order  to  be  served  upon 
her  directing  her  to  answer  separately  within  a  time  limited  after  service  of  that 
order. 

Where  husband  and  wife  are  made  co-defendants  the  practice  is  now  to  serve  the 
Iraaband  alone  with  the  office  copy  of  the  bill,  the  service  on  him  being  service  on  the 
wife.  If  a  joint  answer  is  not  put  in  within  the  time  limited  an  order  pro  eonfuao 
should  be  taken  out  against  the  husband,  upon  production  of  which'on  an  ex  parte  appli- 
cation in  chambers,  an  order  will  be  granted  that  the  wife  do  answer  separately  within 
a  time  limited  by  the  order.  This  order  together  with  an  office  copy  of  the  bill  should 
be  served  personally  on  the  wife,  and  if  she  neglects  to  answer  within  the  time  limi- 
ted an  order  pro  con/eeso  may  be  obtained  ez  parte  against  her  in  chambers. 

The  wife,  however,  may  immediately  after  service  of  the  bill  on  the  husband* 
apply  in  chambers  to  be  allowed  to  answer  separately.  Such  application  must  be 
nu^e  by  a  next  friend ;  it  must  also  be  supported  by  affidavit  stating  the  grounds 
on  which  it  is  sought.  (Gordon  v.  Weaver.  5  U.  C.  L.  J.  67.)  If  the  wife  does  not 
answer  within  the  time  limited  by  such  order,  the  plaintiff  can  obtain  tl\e  usual 
order  jMV  eon/eiio  against  her.    (Powell  v.  Prentice,  Ridgw.  P.  C.  258.) 

She  will  always  be  allowed  full  time  to  answer  from  the  date  of  the  order  no 
matter  when  or  how  obtained.     (Jackson  v.  Haworth,  1  S.  &  S.  161.) 

If  the  married  woman  be  an  infant  a  guardian  ad  lit^m  must  be  assigned  her 
befmro  she  can  answer  either  jointly  or  separately.  (Colman  t.  Northcote,  2  Hare, 
M7.) 

A  married  woman  would  seem  in  this  province  to  be  entitled  to  answer  separately 
in  aaj  of  the  followin|;  oases ; 
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1.  Wh6fetlMffaH!siAi««pMto#h«r^]^ttrftietoUi9,  <^tMMIMi4«i4MM 
fMi^  tb-dtfendMitn  in  riglit  of  ih6  wife. 

2.  Where  she  is  living  apart  from  her  husband. 

8.  Where  she  disapproTOS  of  the  aasw er  which  he  wishei  to  put  in. 
4.  Where  she  hai^  aa  adterse  hiCeresf  t&  her  ho^bMMl. 
6.  Where  he  is  oat  of  the  jurisdiction. 

6.  Where  she  has  obtained  a  protecCiott  ordei^  under  the  MaiMcd  WooMtar  Act 
(Con.  Sta.  V.  C,  ch.  78.) 

7.  Where  the  biU  has  been  tftken  pro  eonfeaio  agdnat  the  biisbaftd. 

A  married  woman  can  answer  separatelf  and  without  an  order  where  tke  hisriMhid 
ii  the  plaintiff  and  makes  &e  wife  li  defendant.  (Bt  pttru  9Cr»ig«wi^s^  t  Attl 
478 ;  Brooks  ▼.  Brooks,  Pre.  Gh.  24 ;  Ainslie  t.  Me<moott,  18  7e9.  268 ;  HImIuqi 
T.  Wilson,  11  Jur.a071.) 

Where  a  husband  and  wife  are  sued  Jointly,  a  separate  answer  bj  the  husband 
withotfi  an  order  for  the  purpose  is  inegular.  (Rooneyr.  Fox,  1  Jonesi  4^7 1 
and  it  seems  that  it  is  a  nullity;  Thompson  t.  Lockwood,  8  Ir.  £q.  B.  8673 
ChMibers  t.  Bu11„  1  Anstr.  269.) 

The  order  for  a  married  womau  to  answer  separately  from  her  httsbiUid,  mnAi  to 
obtained  on  motion,  but  it  may  be  obtained  ex  parte. 

Upon  motion  for  decree,  the  answer  of  a  oompany  Which  is  not  sworn,  cMbo4  te 
read  as  etidenoe :  it  can  only  be  read  as  t  matter  of  pleading.  (Wadet#  v.  fiait 
bdlaGo.,  9W.  R.  251.) 

R«les  of  prtfottoe  as  to  a  defendant  reading  his  own  answer,  or  the  answer  of  ^  oo» 
defendant  on  motion  for  a  decree.    (Stephens  t.  Heathcote,  1  Drew.  8t  £bB.  itf.) 

On  a  motion  for  a  decree,  neither  the  plaintiff  nor  the  defendant  gaTe  BOtM  of 
lifting  the  answer,  nor  was  it  in  fact  read.  Held,  that  it  ought  to  be  entered  m  vead 
in  the  decree.     (Bright  ▼.  Legerton,  29  BeaT.  69.) 

Where  a  plaintiff  on  motion  for  decree  gives  notice  to  read  against  ontf  defeddaiSI 
the  answer  of  a  co-defendant,  the  defendant  is  entitled  to  cross-ezandne  oii  Ch# 
answer ;  but  where  a  plaintiff  bad  given  notice  to  read  all  the  answers,  4iid  WfaeUri 
the  sole  contest  was  between  co-defendaots  on  a  point  which  could  not  be  det^rmflied 
until  after  the  bearing,  upon  the  plaintiff  undertaking  not  to  read  the  tfniwer  tt 
question  as  an  affidavit,  leave  to  cross-examine  was  refused.  (Dawkins  t.  MorthtfL 
I  Johns.  &  H.  889 ;  4  L.  T.  N.  8.  704.) 

No  notice  is  necessary  to  enable  a  plaintiff,  on  motion  for  decMe,  to  r«Mf  %  deMf* 
•nt's  answer  against  defendant     (Dawklns  v.  liifortan,  1  Johns.  &  H.  889.) 

2^irn*2t*^  The  silence  of  the  answer  as  to  any  statement  of  Iha 
MtopuSSSJ^bill  is  liot  to  be  construed  into  an  implied  admissiott  of 
SrSi'kUL^'^'^its  truth;  and  any  allegation  introduced  into  an  answer 

for  the  purpose  of  preventing  suchi  implied  admia8io%^  is 

to  be  considered  impertinent,  (o) 

■•    ■>    "■       I  mill    «   irii-iiaiii  i 

(o)  Where  the  answer  is  silent  the  statements  in  the  bill  may  be  pi^fed  liy  4di 
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ifiipxfi,  h^W^et,  jOie  answer  cUBtinfiUy  deniei  aaj  ■Utement  made  in  t]i« 
1l^  t^e  answer  rnxui  be  contradicted  by  two  witneaees,  or  by  one  witness  corroborated 
by  aUendant  eirenmstances.  (Story  £q.  Jur.  780 ;  Bonlton  t.  Bobinsoo.  4  Qranf  a 
Oi.  B.  109, 128.) 

Sbo.  2. — ^A  defendant  who  has  been  serred  with  an 
office  copy  of  a  bill  af  complaint  within  the  jarisdiction 
<^  the  cojar^  Is  to  i^nsw.er  or  deomr  to  any  origioal  bill,  f^MwUbia 
or  bill  amended  before  answer,  within  one  month  after  Jj*^^,;^** 
tlie  seryioe  of  the  office  copy  of  the  bill,  or  of  the  notice' 
of  ^e  j^aiidment  of  the  bill,  as  the  case  may  be ;  and 
a  defendant  who  has  been  served  with  an  office  copj^  of 
a  bill  of  complaint  without  the  jarisdiction,  is  to  answer 
or  demur  within  the  time  limited  by  the  order  which 
audioriees  such  service.    Whenever  a  plaintiff  amends 
hia  bill  after  anawer,  a  defendant  desiring  to  answer  the 
same  is  to  put  in  his  answer  thereto  within  seven  days 
alter  notice  of  the  amendment,  (p) 


(p)  OrdtrUf  tUctr-An  to  election,  if  ^  plaintiff  proceeds  botb  at  law  and  in  equity  U^ 
Ttitffifii  of  the  same  matter,  the  defendant,  after  he  has  answered  the  bill,  may  obtain 
«t  o/eoiffss  an  order  that  the  plaintiff  do  elect  in  which  court  he  will  proceed.  (Jones 
T.  fl^Hff  Strafprd,  }i  P.  W.  90;  Reynol4s  ▼.  Nelson,  6  Mad.  &  Geld.  18;  Carwick 
T.  foang.  4  ^ad.  487 ;  2  Swan,  243 ;  Royle  t.  Wynne,  5  Jur.  1002 ;  Cr.  &  Ph.  252 ; 
nee  ]ipwe?er  Fenning?  t.  Hnmpbery,  4  Beay.  1.) 

The  oiid^  being  as  of  course  may  be  obtained  on  pracipi  from  Ihe  register  or 
dqv^-Mistrar  where  the  bill  is  filed.  (See  order  Xtlll.,  sec.  9 ;  and  order  XLiy.» 
sfca  i  4fc  0  of  the  orders  of  June,  1853.} 

She  rule  applies  also  where  the  plaintiff  in  equity  is  suing  for  the  sai^e  matter  in 
a  foreign  court.  (Pieters  t.  Thompson,  Coop.  294 ;  but  see  Elliott  y.  Lord  Minto,  6 
Mad.  16.) 

Vbe  plaintiff  most,  within  eight  days  after  the  service  of  the  order,  file  his  electbn, 
and  give  notice  thereof  to  the  opposite  party.  If  he  elects  to  proceed  in  equity  an 
iinnnction  to  stay  the  proceedings  at  law  issues  without  further  order,  on  production 
or  aa  office  copy  of  the  Section.  See  however  Braithwaite's  Record  &  Writ  Pr. 
2S9,  where  it  is  stated  that  an  injunction  is  unnecessary.  The  court  will  cTen  give 
^  defeortknt  liberty  to  take  such  steps  at  law  as  he  may  be  advised,  to  recover  his 
eofta  al  law.  (8(m|>son  v.  Efadd,  8  W.  R.  191 ;  but  see  s.  C  ,  16  0.  B.  26  ;  1  Jur.  N.  S. 
^^.)  If  the  plain^ff  elects  to  proceed  at  law,  or  does  not  elect  within  the  time 
fiiaked^  bis  bill  will'be  dismissed  wt</i costs.  (Boyd  v.  Heinzelman,  1  V.  &  B.  882.) 
Such  a  dismissal,  however,  would  not  have  the  effect  of  a  dismissal  on  the  merits,  and 
it  the  pUintiff  failed  at  law  he  could  file  a  new  bill.  (Countess  of  Plymouth  v. 
jjlnd^  2  Vera.  82.)    Wl^ere,  hoif  ever^  the  proceeding  at  law  is  anpillary>  the  co^rt 
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iBstead  of  dismissing  the  bill  will  merely  stay  the  proceedings  in  •qnity,  and  mould 
the  proceedings  at  law  with  a  Tiew  to  its  own  decree.  (Royle  t.  Wynne,  Cr.  &  Ph. 
262;  6  Jur.  1002.) 

After  service  of  the  order  to  elect,  the  plaintiff  is  not  at  liberty  to  proceed  either 
at  law  or  in  equity  unUl  he  has  elected.     (Carwick  t.  Young,  2  Swan.  248.) 

To  compel  the  plaintiff  to  elect  it  is  necessary  that  the  suits  should  be  reepeeting 
the  same  matter,  of  which  the  court  will  either  judge  itself;  or  in  a  doubtful  case 
direct  an  enquiry  by  a  master.  (Mills  t.  Fry,  8  V.  &  6.  9 ;  Anon.  2  Mad.  895 ;  and 
Bee  also,  Boyd  t.  Ueinsleman,  1 V.  &  B.  882 ;  and  Amory  t.  Brodrick,  Jac.  680.) 

The  order  may  be  obtained  at  any  stage  Tafter  answer)  of  the  Suit  in  eqoi^ 
directly  the  plaintiff  commences  an  action  at  law.  (Mills  ▼.  Fry,  Coop.  107;  and 
19  Vcs.  278 ;  Frank  ▼.  Basnett,  2  M.  &  K.  618 ;  Orme  t.  Broughton,  10  Bing.  688.) 
If,  howoTer,  the  defendant  delays  in  obtaining  the  order,  he  will  haye  to  pay  (he 
costs  incurred  after  he  became  aware  that  he  was  entitled  to  the  order.  (Ausmaa  t. 
Montgomery,  6  Grant,  176.) 

The  defendant  must,  however,  answer  before  he  is  entitled  to  an  order  to  elect,  for 
until  he  answers  the  plaintiff  may  not  know  in  which  court  it  would  be  advisable  to 
prosecute  his  claim.  A  demurrer  will  not  entitle  the  defendant  to  the  order.  (G. 
W.  R.  Co.  ▼  Desjardin's  Canal,  Grant's  Cham.  89 ;  Tillotson  t.  Ganson,  1  Vem.  108; 
Browne  t.  Poyntz,  8  Mad.  24 ;  and  see  Fisher  y.  Mee,  8  Mer.  46.) 


A  mortgagee,  howeyer,  is  entitled  to  proceed  in  both  courts  and  cannot  be 
polled  to  elect.  (Lystery.  Dolland,  1  Yes.  481 ;  Scboole  &  Wife  y.  Sail.  1  Sch.  &  Let 
176 ;  Booth  y.  Booth,  2  Atk.  848  )  This  indulgence  is,  howeyer,  only  granted  to  » 
mortgngee,  and  a  yendor  of  real  estate  will  not  be  allowed  to  sue  at  law  for  breach 
of  contract  and  at  tbe  same  time  to  proceed  in  equity  to  compel  specific  perform- 
ance. (Barker  v.  Smark,  8  Beay.  64 ;  Gedje  y.  Duke  of  Montrose,  6  W.  R.  687 ; 
29  L.  T.  122 ;   Prothero  y.  Phelps,  26  L.  J.  105 ;   2  Jur.  N.  S.  178  ;  4  W.  E.  189.) 

A  mortgagee  may  proceed  at  the  same  time  by  a  bill  in  equity  for  foreclosure,  and 
at  law  by  action  of  ejectment  or  action  on  the  coyenant.  (Bumell  y.  Martin,  DougL 
617;  Cockell  y.  Bacon,  16  Bea.  158;  Lockhart  y.  Hardy,  9  Bea.  849.)  But  mo 
Booth  y.  Booth,  2  Atk.  843 ;  and  Palmer  y.  Hendrie,  27  Bea.  849,  where  it  was  held 
that  if  the  mortgagee  so  deal  with  the  estate  as  to  render  it  impossible  for  him  to 
restore  it  on  full  payment,  tbe  court  will  restrain  him  from  suing  at  law  to  recoyer 
the  mortgage  money.  See  s.  c,  28  Bea.  841.  When  a  mortgagee  has  proceeded  at 
law  upon  his  security,  he  will  not  be  entitled  to  his  costs  in  equity,  unless  the  court, 
under  the  circumstances,  shall  see  fit  to  order  otherwise.  (Order  of  Court,  6th 
February,  1868.) 

So  where  the  plaintiff  in  an  interpleader  suit  at  law  files  a  bill  in  equity  he  cannot 
be  compelled  to  elect,  as  he  has  not  that  control  oyer  tbe  interpleader  suit  whioh 
an  order  to  elect  pre-supposes.     (McLean  y.  Beatty,  Grant's  Cham.  Rep.  84.) 

Upon  the  same  principle  upon  which  the  court  acts  in  granting  an  order  to  eleet, 
it  will,  wbere  the  plaintiff  institutes  two  suits  in  equity  as  to  the  same  matter,  $om^ 
Umes  order  that  one  of  them  be  stayed.  (Thwaites  y.  Foreman,  10  Jur.  488 ;  Rigbj 
T.  Strangways,  2  PhiL  176 ;  Hawkesy.  Barrett,  6  Mad.  17 ;  Earl  of  PottarlingtonT. 
Damer,  2  Phil.  262 ;  16  L.  J.  870;  11  Jur.  448 ;  but  tee,  however,  Noble  y.  Dne,  5 
U.  C.  L,  J.  163 ;  Pott  y  Gallini,  1  S.  &  S.  206 ;  McHardy  y.  Hitchcock,  12  Jur.  781 ; 
Shephard  y.  Towgood,  6  Mad.  874;  Reid  y.  Territt,  1  Coll.  1;  Budgoi  t.  Sage,  S 
M.  i  C.  688 ;  and  Godfrey  y.  Maw,  1  Y.  &  C.  485.) 

Bee  Leicester  t.  Leicester,  10  Sim.  87.    See  farther  as  to  prooeedings  in  Uw  «ad 
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Mvltf  ftt  the  same  time,  Boyd  t.  Heinxelman,  1  7.  &  B.  881 ;  Bole  t,  Pee)»9b  i^ 
Hare,  408;  Williams  t.  Roberts,  8  Hare,  815. 

And  as  to  restraining  plaintiff  where  be  proceeds  at  law  and  in  eqoit/  at  the  same 
time.    (Wedderbom  y.  Wedderbnm,  2  Bea.  208.) 

A  party  eanaot  at  the  same  time  file  a  bill  for  speeific  performance  and  bHsg  Ml 
aetiqq  for  qse  and  occupation ;  (Carwick  y.  Foong,  4  Mad,  487 ;  Ambrose  y.  Nott,  t 
Bare,  6^ ;)  or  an  action  for  damages  for  breach  of  contract ;  (Prothero  y.  Phelps^ 
26  L.  J.  Ch.  105 ;)  or  an  action  of  trespass  where  the  plaintiff  has  obtained  an  inteiv 
loentorjr  order  for  deliYciy  up  ef  poseession.  (Qedye  y.  Doha  of  Montrose,  5  W.  B. 
637.) 

Where  a  Yeador  toofc  a  bond  from  t)ie  purchaser,  and  afterwards  sued  at  law 
tiiereon  and  in  equity  on  his  lien,  it  was  held  that  he  was  bound  to  eleot  in  which 
eonrt  he  would  proceed.    (Barker  y.  Smark,  8  Bea.  64.) 

Sbc.  8. — An  answer  may  be  filed  without  oath  or^^yjJ^»!SJJJ5t 
mgnatUTd,  by  consent,  without  order.  Z^n^^S^ 

S»e.  4. — ^When,  in  order  to  do  complete  justice,  relief 
ought  to  be  given  to  the  defendant  as  well  as  to  the 
plaintiff,  or  to  the  defendant  alone,  or  to  one  of  several 
defendants,  the  court,  if  it  see  fit,  may  frame  its  decree 
BO  as  to  attain  tbat  object,  when  the  right  of  the  defen- 
dant to  relief  grows  out  of  the  same  transactions  which 
form  the  subject  matter  of  the  bill ;  the  facts  necessary 
to  make  out  the  defendaut's  right  to  relief  are  to  be 
stated  in  the  answer  as  part  of  the  defendant's  case,  and  gnntS^Z  a  49* 
he  is  to  pray  such  relief  as  he  may  think  himself  entitled csm made  tnuw 

m,  f-.  -  .,         ,  .1..  answer  in  certain 

to.  This  order  is  not  to  be  considered  as  authorising  acawa. 
defendant  to  state  in  his  answer  any  distinct  or  indepen- 
dent matters,  not  connected  -with,'  and  growing  out  of 
the  case  made  by  the  bill,  as  the  foundation  for  relief; 
and  the  court,  in  all  such  c^es,  may  either  grant  such 
relief  upon  the  answer,  or  it  may  direct  or  permit  a 
separate  suit  to  be  instituted. 

Sec.  5. — The  court  may  permit  a  supplemental  answer  ^  gappiwnentai 
to  bo  filed  at  any  period  of  the  suit,  for  the  purpose  of  JJSTS  plSpS? 
putting  new  matter  in  issue,  in  furtherance  of  justice,  ***** 
and  upon  such  terms][as  may  seem  proper,  {q) 

(f)  Jfi  FvXUm  V.  Qilmore,  1  FJiiL  623,  a  defendant  wae  allowed,  af^  tlie  cause 
9 
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was  in  the  paper  for  hearing,  to  file  a  supplemental  answer  for  the  pnrposeof  cor» 
rooting  the  error  of  a  date. 

In  an  ordinary  case  a  supplemental  answer  may  be  filed  to  correct  a  mistake  as  to 
a  matter  of  fact.  (Ibid.)  See  also  Strange  v.  Collins,  2  V.  &  B.  168 ;  Edwards  t. 
MoLeay,  2y.  &B.256;  Wbartony.  Wharton,  2  A tk. 294;  Nail r.  Punter,  4  Sim. 474 ; 
Jackson  t.  Parish,  1  Sim.  605 ;  White  v.  Sayer,  4  Sim.  566  ;  French  t.  Myles,  4  Mad. 
404;  Wells  Y.Wood,  10  Ves.  401;  Greenwood  t.  Atkinson,  4  Sim.  64;  Patterson 
T.  Slaughter,  Ambl.  292 ;  Curling  t.  Lord  Townsend,  19  Ves.  627  ;  Fulton  t.  Gil- 
more,  1  Ph.  622.  After  cause  had  been  set  down  for  examination  of  witnesses,  the 
counsel  for  the  defendant,  having  disoovered  that  certain  grounds  of  defence  bad  not 
been  raised  by  the  answer  which  might  have  been,  leave  was  given  to  put  in  supple- 
mental answer  on  paying  costs  of  appUoation.  (Cherry  v.  Morton,  Qrant's  Cham. 
Rep.  25 ;  Nail  v.  Punter,  4  Sim.  574.) 

A  defendant  cannot  amend  his  answer ;  if  he  is  desirous  of  correcting,  adding  to,  or 
explaining  the  same  after  it  has  been  filed,  he  must  apply  for  liberty  to  file  a  supple- 
mental answer;  (Smith's  Ch.  Pr.,  p.  494— Wells  v.  Wood,  supra;  Bolder  v.  The 
Bank  of  England.  10  Ves.  284:  Edwards  v.  McLeay,  2  V.  &  B.  256;  Jennings  v. 
Morton  College,  8  Ves.  79;  Phelps  v.  Prothero,  2  DeG.  &  Sm.  274 ;  there  died;) 
and  where  at  the  time  of  swearing  his  answer  he  was  ignorant  of  a  particular  fact; 
see  Tidswell  v.  Bowyer,  7  Sim.  64 ;  Frankland  v.  Overend,  9  Sim.  865  ;  but  if  the 
amendment  is  prejudicial  to  the  plaintiffs  the  court  always  grants  the  leave  with 
great  difficulty.     See  Phelps  v.  Prothero,  supra ;  Swallow  v.  Day,  2  Coll,  188. 

Where  a  bill  had  been  filed  against  trustee  and  executors  residing  in  Lower  Can- 
ada to  compel  them  to  account,  and  they  answered  submitting  to  account,  but  before 
^ideuce  was  taken,  discovered  that  there  was  an  important  difference  as  to  their 
responsibility  under  the  laws  of  Upper  Canada  and  Lower  Canada  respectively,  which 
they  did  not  know  when  they  had  filed  their  answer,  they  were  permitted,  on  paying 
costs  of  the  application  and  of  the  amendment,  to  file  a  supplemental  answer  stating 
the  fact  of  foreign  domicile  and  the  law  of  Lower  Canada,  according  to  which  alone 
they  had  always  acted,  though  the  effect  of  such  permission  might  be  to  enable  them 
to  set  up  want  of  jurisdiction  as  a  defence.  (Tornmoe  v.  Crooks,  1  Grant  £r.  &  Ap. 
230;  2  U.  C.  Jur.  App.  III.) 

Leave  to  file  a  sapplemental  answer  is  to  be  applied 
for  by  motion.  The  notice  of  motion  is  to  set  forth  the 
proposed  answer,  and  state  the  grounds  upon  which  the 
indulgence  is  asked.  It  is  to  be  served  upon  the  solici- 
tors of  all  parties,  unless  dispensed  with ;  and  it  must 
be  supported  by  such  evidence  as  shall  satisfy  the  court 
of  the  propriety  of  permitting  such  supplemental  answer 
to  be  filed,  under  all  the  circumstances,  having  reference 
to  the  subject  matter  of  the  answer,  and  to  the  stage  of 
the  cause  in  which  the  application  is  made,  (r) 


(r)  See  Haslar  v.  Ilollis,  2  Beav.  236.    A  defendant  should  state  specifically  what 
he  wishes  to  put  on  record,  so  that  the  court  may  judge  if  his  application  be  reason- 
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sble;  (Smith  7.  Hartley,  6  Bear.  482 ;)  and  should  also  shew  a  sufficient  reason  whj 
the  new  matter  was  not  inserted  in  the  original  answer.  (Scott  t.  Carter,  1  Y.  &  J. 
462.) 

PEO-CONPESSO— PBELIMINABT  PEOCBBDINGS. 

XIII.  («)  Where  any  defendant  (not  appearing  to  be     ^  i^rTUiri  ^ 
an  infant^  or  a  person  of  weak  or  unsound  mind,  unable    d4  Ujt*u^  ttfM¥ 
of  himself  to  defend  the  suit)  has  been  personally  serv-  "^^  c^r^^U^ 
ed  within  the  jurisdiction  of  the  court  with  an  office     ^^  c^^'u^  fy 
copy  of  a  bill  of  complaint,  and  has  neglected  to  answer     S         jt 
thereto  within  one  month  from  the  time  of  such  service, 
the  plaintiff,  after  the  expiration  of  one  month,  and  with- 
in two  months  from  the  date  of  such  service,  may  apply 
to  the  registrar  for  an  order  to  take  the  bill  pro  (^onfesso^y^^^^^^^^^  ' 
against  such  defendant,  and,  no  answer  having  been  filed,  ^^^^^^H^ 
the  registrar  is  to  draw  up  such  order,  upon  praecipe,  on  ^o^jSIdlotton. 
being  satisfied  by  affidavit  that  an  office  copy  of  the  bill 
of  complaint  was  served  personally  within  the  jurisdic- 
tion ;  {t)  and  after  the  expiration  of  such  two  months 
the  plaintiff  may  apply  to  the  court  ex  parte  for  an  order 
to  take  the  bill  pro  confesso^  and  the  court  being  satisfied 
by  affidavit  that  an  office  copy  -of  the  bill  was  served 
personally  within  the  jurisdiction,  and  that  no  answer 
has   been  filed,  may,  if  it  think  fit,  order  the  same 
accordingly,  (w) 


(«)  By  the  orders  promulgated  on  the  lOth  day  of  January,  1868,  it  is  proTided  that 
in  cases  for  redemption  or  foreclosure  of  mortgages  or  for  sale,  (Order  IV.,) 
"  When  the  time  for  answering  in  either  of  the  above  classes  of  cases  has  elapsed, 
on  production  to  the  registrar  of  the  court,  of  the  affidavit  of  the  serTice  of  the  bill, 
and  upon  prsecipe,  the  plaintiff  is  to  be  entitled  to  such  a  decree  as  would,  under  the 
present  practice,  be  made  by  the  court,  upon  a  hearing  of  a  cause/>ro  confetio,  under  an 
order  obtained  for  that  purpose." 

No  order  to  take  a  bill  pro  conftao  in  either  of  the  aboTO  classes  of  oases  is  now 
required.  The  necessity  for  such  an  order  being  dispensed  with  in  every  case 
whether  the  bill  is  served  within  or  without  the  jurisdiction,  and  whether  served 
personaUy  or  by  substitutional  service. 

Of  course  the  practice  remains  as  it  was  before  these  orders  were  promulgated,  in 
all  cases  where  the  bill  is  filed  for  any  purpose  other  than  "/w  redemption  or/ore^ 
dontre  of  mortgage*  or  for  tale" 
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,  fills  <mier  doea  not  apply  to  corporations.  (Counteir  t.  The  Cottnhefblia 
Btfnk,  4  Grant's  Ch.  R.,  230.)  See  order  of  19th  March,  1857,  as  to  an  appificatloii 
for  an  order  pro  eonfesto,  against  a  corporation. 

Under  that  order  serrice  cf  the  bill  must  be  inade  on  the  pi^r  officer  at  the  head 
office  of  the  corporation,  if  such  office  he  within  Upper  Canada,  or  at  anj  agency,  if 
the  head  office  be  without,  otherwise  the  court  will  not  grant  an  order  pro  4ot^9i90, 
(Hoi[^l|kDd  Y.  Grierson,  5  U.  C.  L.  J.  19.) 

(i)  Where  the  Attorney-General  is  a  party  defendant  to  a  suit  and  does  not  put  in 
an  answer,  the  proper  course  is  to  obtain  an  order  that  he  do  answer  within  a  i^eelc, 
or  in  default  that  the  bill  be  taken  pro  eonfefo  against  him.  (Shea  t.  Fellow^ 
"W  Grant'^  Chm.  R.  80  i  Groom  y.  Attorney-General,  9  Sim.  325 ;  Barclay  t.  Russell,  2 
Dick,  729 ;  Peto  t.  The  Attorney-General,  1  Y.  &  J.  509 ;  Danieirs  Chancery  Prac., 
8rd  ed.  847  ;  1  Fowler's  Ex.  Pr.  452.)  This  practice  was  sustained  on  appeal  to  tU« 
full  court  before  EtUn^  V.  C,  and  Spragge^  V.  C,  in  Morrison  ▼.  The  Grand  Trunk 
Railway  Company,  argued  16th  NoTcmber,  1861,  (not  reported,)  in  which  case  itwmd 
decided  that  the  Attorney-General  was  bound  by  tiie  general  orders  bf  court. 

%     As  to  taking  a  bill  pro  eo^fei$o  against  a  married  woman ;  see  noiee  to  (Mmt 
XXL,  sec.  1. 

Wfaete  a  solicitor  had  accepted  serrice  of  biil  for  husband  and  wife,  and  gaTe  » 
written  consent  that  if  no  answer  was  filed  within  fWenty-eight  days  the  bill  might 
be  taken  pro  eonfesso,  it  was  held  that  this  did  not  disfjelise  witii  the  order  for  th# 
wife  to  answer  separately  befbre  taking  the  bill  pro  eor^ftuo  against  her.  (Sergeant 
T.  Sharpe,  Grant's  Cham.  R.  68;) 

(u)  If  more  than  Six  months  haVe  elapsed  from  the  date  of  the  serVide  of  thb  l^itl, 
the  plaintiff  must  move  on  notice,  and  not  ex  patte,  (Brown  ▼.  ^aker,  Grants 
Chamber  Rep.  7.)  liong  yacation  is  not  included  in  computing  the  six  months. 
(Kerr  ▼.  Clemmow,  Grant's  Cham.  Rep.  14 ;  Grange  t.  Conroy,  Grant's  Chun.  fc. 
70.)  Where  an  order  pro  confeuo  lutd  been  obtained  but  no  proceedings  Bad  beene 
taken  thereon  for  six  years,  upon  petition  by  the  plaintiff  leaye  was  giyen  to  aUt 
the  cause  down  to  be  heard,  giting  the  defendant  forthwith  notice  ot  the  proceiedingli;. 
(Cryne  t.  Doyle,  Grant's  Cham.  Rep.  1.) 

The  order />fo  confesso  states  <*  that  the  plaintiff  is  to  be  at  lib€(rty  fdfthlKtii  lo  Mt 
the  cause  down  to  be  heard  in  order  that  the  bill  may  be  taken  pro  con/eiso  against 
the  defendant,"  therefore  express  provision  should  be  made  in  the  decree  that  the 
bill  is  thereby  taken  pro  eor^euo  against  the  defendant,  or  there  may  be  difficulty  in 
the  Master's  office. 

An  order  pro  conftno  is  gone  if  an  order  be  obtained  to  amend  eVeh  a  clerieal 
error  in  the  biU.    (Weightman  t.  Powell,  2  DeG.  &  Sm.  570;  12  Jur.  958.) 

Sbc.  2. — ^Where  any  defendant,  not  appearitig  to  be 
an  infant  or  a  person  of  weak  or  unsound  mind,  unable 
iiiU|)roeoi^/s^*of  himsolf  to  defend  the  suit,  }ia%  hecn  per$onally  served 
•errfedoutofthemfA  aH  off,ce  copy  of  a  hill  of  complaint  out  ofihe  jut" 
isdictiony  and  such  defendant  has  neglected  to  answer 
or  demur  thereto  within  the  time  limited  by  the  order 
authorising  such  service,  the  plaintiff  may  a{)ply  to  the 
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Mtfft,  ea;  j!rrtf^«,  for  an  order  to  take  the  bill  pro  confesso 
against  such  defendant ;  and  the  court,  being  satisfied 
by  affidavit  that  an  office  copy  of  the  bill  of  complaint 
was  served  personally,  and  that  no  answer  has  been  filed 
fot  such  defendant,  may,  if  it  think  fit,  order  the  same 
accordingly,  (v) 


(9)  To  sni^rt  an  spplhsatioii  for  an  order  under  this  section  it  is  neoessarj  td 
preTC  the  identity  of  the  person  served  as  being  the  defendant ;  to  shew  that  the 
order  limiting  the  time  to  answer  was  shewn  to  him ;  and  the  proof  in  these  pftrtieii-» 
lars  is  Yerj  strictly  scrntinised  by  the  court ;  an  admission  by  the  person  served  thftt 
he  is  the  defendant  is  insufficient.  In  effect  the  requisites  for  saoh  application  ar«v 
flie  Affidavit  of  the  service  of  the  bill,  which  must  be  so  expressed  as  to  be  in  eon- 
fertnity  Iritk  the  notice  to  answer  on  the  office  copy  and  with  the  order  authorising  ^ 
service — an  affidavit  of  the  service  of  the  order  and  of  having  shewn  the  original  to 
file  defeodluit,  and  also  clearly  establishing  the  identity  of  the  perfon  served  with 
iko  defendant,  and  the  registrar's  certificate  of  the  state  of  the  cause. 

Sbo.  3. — ^Where  an  office  copy  of  a  bill  of  complaint 
has  been  duly  served,  but  stick  service  has  not  been  per- 
gonalj  and  the  defendant  has  neglected  to  answer  or  • 

demur  thereto  within  the  time  limited  in  that  behalf, 
the  plain titf  may  cause  such  defendant  to  be  served  per- bm^^^m* 
sonally,  or  by  his  solicitor,  if  he  have  one,  with  a  notice  w^n'Sl^iMhM 
of  motion  to  be  tnade  on  some  day,  not  less  than  three  Bon«i.     ^^ 
weeks  after  the  date  of  such  service,  that  the  bill  may 
be  taken  pro  con^esso  against  such  defendant ;  and  there- 
upon, unless  such  defendant  has  in  the  meantime  put  in 
his  answer  to  the  same,  the  court,  if  it  think  fit,  may 
order  the  bill  to  be  taken  pro  confesso^  either  imme- 
diately, or  at  such  time  and  upon  such  terms,  and  sub- 
ject to  s^teh  conditions,  as  the  court,  under  the  eircum* 
stances  of  the  case,  may  think  proper,  {w) 


(l»)  Wfavrw  a  Botidtor  accepts  service  of  an  office  copy  of  the  bill  of  complaint  and 
^tes  4  #HttlM  undertaking  to  answer  the  same,  or  in  case  of  default  that  an  order 
/HI  wtifltto  ISiiKf  be  drawn  up,  the  usual  two  days'  notice  of  motion  must  be  given, 
flMd  iUKf  b«  iSbH'ed  upon  the  solicitor ;  (Ross  v.  Hayes,  6  Grant's  Chan.  Rep.  277, 
ftffhflHcf  fll«  i^vaetlce  laid  down  in  dhaw  v.  Liddell,  4  Grant's  Chan.  Rep.  852 ;)  but 
where  ui  office  copy  of  the  biU  had  been  served  on  the  solicitor  of  a  defendant  who 
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undertook  to  put  in  &n  answer,  or  in  default  that  the  plaintiff  might  take  the  bill  pro 
con/etao  without  further  notice  being  given,  an  order /?ro  eonfuso  was  granted  ezparU 
accordingly.     (Peterborough  t.  Conger,  Ghrant's  Cham.  Rep.  18.) 

Sec.  4. — Where  an  oflBce  copy  of  a  bill  of  complaint 

has  been  duly  served,  hut  such  service  has  not  been  per- 

sonaly  and  the  defendant  has  neglected  to  answer  or 

demur  thereto  within  the  time  limited  in  that  behalf, 

2Si^JS*<^/?^*then  in  case  the  office  copy  of  the  bill  has  been  served 

o/nou«Jw*hfn"upon  such  defendant  out  of  the  jurisdiction,  or  the  plain- 

te^n^M?^^°li£  tiff  has  been  unable  with   due  diligence  to  serve  him 

t£»t>iiuu?of  the  personally  with  such  notice  of  motion  as  is  provided  by 

Mnnot  iwfoaod the  noxt  preceding  section  of  this  order,  in  either  case 

notioeofmotioQ.  the  court,  upon  the  ex  parte  application  of  the  plaintiff, 

may  direct  a  notice  of  motion  in  the  form  or  to  the 

eflFect  set  forth  in  schedule  G.  to  these  orders  appended, 

to  be  published  in  such  manner  as  the  court  may  think 

fit;  and  upon  the  hearing  of  such  motion  the  court,  being 

satisfied  of  the  due  publication  of  the  notice,  and  that 

no  answer  has  been  filed,  may  order  the  bill  to  be  taken 

pro  confesso^  either  immediately,  or  at  such  time,  and 

upon  such  conditions,  as  the  court,  under  the  circum* 

stances  of  the  case,  may  think  proper,  (a:) 


(z)  The  following  is  the  schedule  0  referred  to  in  the  above  secUon : 

SCHEDULE  G. 

NOTICE  IN  CASE  OF  AN  ABSENT  DEFENDANT. 

IN  CHANCERY. 

A.  B Plaintiff. 

and 

C.  D Defendant. 

To  the  defendant  C.  D., 

Take  notice,  that  a  motion  will  be  made  to  the  court,  on  the day  of 

,  (the  time  fixed  by  the  order  authorising  publication,)  that  the  bill  in 


this  cause  may  be  taken  as  confessed  against  you ;  and  such  order  having  been 
made,  the  court  may  grant  to  the  plaintiff  such  relief  as  he  may  be  entitled  to  on 
his  own  shewing;  and  you  will  not  receive  any  further  notice  of  the  fature  prooeed* 
ings  in  the  cause. 
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The  omission  of  the  name  of  the  defendant  against  whom  the  bill  is  sought  to  be 
taken /yro  confeMso^  nnder  this  section,  in  the  adTertisement,  is  a  fatal  defect.  (Jones 
T.  Brandon,  8  Jar.  N.  8.  1146.)  The  papers  in  which  the  advertisement  is  inserted 
most  be  produced  to  the  court,  before  the  order  will  be  granted.  (Goodfellow  t. 
Hambly,  Grant's  Cham.  Rep.  62.)  See  notes  as  to  service  of  bill  by  publication— 
niprfl.     (Order  IX.,  sees.  7  and  8.) 

Seo.  5. — An  order  to  take  a  bill  pro  confesso  against  ^^  ^^^  ^^^ 
a  defendant  who  at  the  time  of  the  making  of  such^**^JJ^*^ 
order  is  an  infant,  or  person  of  weak  or  unsound  mind,  i^^*<»«*»d«it, 
unable  of  himself  to  defend  the  suit,  is  irregular  and  of 
no  validity. 

In  case  it  shall  appear  to  the  court  that  any  defendant 
upon  whom  an  oflSce  copy  of  a  bill  has  been  duly  8orved^JJ^«*>i^ 
is  an  infant,  or  a  person  of  weak  or  unsound  mind,  not  ™*y  ^riSS^* In 
80  found  by  inquisition,  unable  of  himself  to  defend  the  ■"''^  <**»• 
suit,  the  court,  upon  the  application  of  the  plaintiiT,  at 
any  time  after   bill   filed,  may  order  that  one  of  the 
solicitors  of  the  court  be  assigned  guardian  of  such 
defendant  by  whom  he  may  answer  the  bill  and  defend 
the  suit. 

Notice  of  the  application  must  be  served  upon,  or  left 
at  the  dwelling-house  of  the  person  with  whom,  or  under 
whose  care  such  defendant  may  be  residing  at  the  time  tion,  how  i 
of  the  motion,  at  least  one  week  before  the  hearing  of 
the  application  ;  and  where  such  defendant  is  an  infant, 
not  residing  with  or  under  the  care  of  his  father  or 
guardian,  in  that  case  notice  of  the  application  must 
also  be  served  upon,  or  left  at  the  dwelling  house  of  the 
father  or  guardian,  unless  the  court  at  the  time  of  hear- 
mg  such  application  think  fit  to  dispense  with  such 
service,  (y) 


(y)  Infants  as  well  as  adults  may  be  made  defendants  to  suits  iu  equitj,  and  when 
■0  made  it  is  not  necessary  that  any  other  person  should  be  joined  with  them  in  the 
hill,  dor  is  it  necessary  that  they  should  be  described  as  infants  in  the  bill,  unless 
any  question  in  the  suit  turns  upon  the  fact  of  their  infancy.    The  plaintiflf,  how- 
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ner  upon  %  gnwrdiiui  being  appointed  in  the  mMiner  prDTid0d  l>j  these  or4eri» 
elM)j[ad  Sem«er  describe  the  infant  io  the  tiUe  of  the  cause  a9  "  Jwe  Smitb,  aa 
ipi^t  under  the  a^e  of  21  years,  by  John  Styles,  her  guardian." 


Infanta  are  not  permitted,  on  account  of  their  supposed  want  of  capacity,  to 
defend  themselves;  and  therefore,  where  a  defendant  to  a, suit  ia  an  infsnt,  the 
plaintiff  must  proofed  to  obtain  the  appointment  of  a  guardian  to  such  infuit  defen- 
dant, who  is  styled  "  the  guardian  of  the  infant,"  or  "  the  guardian  ad  litem,''  to 
distinguish  him  from  the  ordinary  guardian.  The  court  appoinU  thia  pereon,  who 
mu^  be  a  proper  person,  and  not  a  mere  yolunteer.  (Foster  t.  Cantley,  10  Hare, 
App.  xxiv.)  Usually  one  of  the  solicitors  of  the  court  is  appointed,  who  pota  Sn  a 
deftnee  for  the  infant  and  generally  acts  on  his  behalf  in  the  conduct  and  manag*- 
ment  of  the  case.  He  must  put  in  a  proper  defence,  and  ip  responsible  for  the 
propriety  and  conduct  tliereor  An  infant's  answer  is  expressed  to  be  made  by  his 
guardian,  and  is  generally  confined  to  a  mere  submission  of  his  rights  and  IntmM 
Si  the  matters  in  question  in  the  cause  to  the  care  and  protection  of  the  court 

The  court  will  not  make  a  decree  by  consent  where  infants  art  coDcemed,  withoai 
an  inquiry  whether  it  will  be  for  their  benefit. 

8ee  Order  of  8th  Not.,  1856,  which  is  as  follows : 

'*  When  infants  or  persons  of  unsound  mind,  not  so  found  by  inqui«tion,  are  made 
parties  to  suits  after  decree,  or  are  served  with  a  notice  of  motion  under  Order  XT. 
of  the  General  Ordeis  of  June,  1858,  guardians  ad  litetn  are  to  be  appointed  lor  thepa 
in  like  manner  as  they  are  now  appointed,  at  any  time  after  bill  filed;  and  this  order 
is  to  take  effect  from  the  date  hereof,  as  to  all  suits,  as  well  those  now  pending  m 
those  hereafter  to  be  instituted." 

Before  the  court  will  appoint  a  guardian  ad  litem  under  this  aeotion  should  it  nol 
be  satisfied  that  no  relative  will  undertake  the  defence  T  (Moore  v.  Platel,  7  Bea.  588 ; 
Foster  t.  Cantley,  10  Hare,  App.  zxiv.;  Anon.  9  Hare,  App.  xxvii. )  There  is  no  doubt 
but  that  in  all  cases  where  an  infant  is  entitled  to  appear  in  any  matter  or  suit,  b« 
must  appear  by  a  duly  constituted  guardian  ad  litem,  (In  rt  Duke  of  Cleveland's 
Harte  Estates,  1  Drew&Sm.  46;  29  L.  J. Ch.  580 ;  2L.T.  N.8.  78;  8  W.  R.  g«6  ; 
/n  re  Ward  2  Qiff  122;  6Jur.  N.  S.  U\\  2  L.  T.,N.S.82;  /a  re  Barringtoa, 
127  Be%.  272.)  Where  an  infant  was  a  married  woman,  it  was  held  that  a  guardian 
must  be  appointed.  (Colman  t.  Northcote,  2  Hare,  147 ;  Jersey  v.  ViUiers,  and  Ilia 
other  cases  there  cited.)  A  guardian  ad  litem  will  not  be  appointed  to  a  penoQ 
merely  because  he  is  in  weak  health.  (Willyams  v.  Hodge,  1  M  &  G.  516.)  Whero 
a  defendant's  competency  was  disputed  an  enquiry  was  directed.  (Lee  v.  Bjdev, 
6  Mad.  294.)  Where  the  lunatic  has  been  so  found  by  inquisition  the  committea 
will  be  appointed  guardian  as  of  course.  (Daniell's  Chancery  Praotice,  8rd  edit. 
145.)  But  if  the  committee  have  an  adverse  interest,  another  guardian  will  \m 
appointed.    (Worth  v.  MacKenzie,  8  M.  &  G.  868.) 

If  the  fkther  of  the  infant  be  dead  it  should  be  shewn  on  affidavit  whetlier  ho  ^Ml 
intestate  or  otherwise,  and  whether  any  guardian  has  been  appointed. 

And  as  to  a  person  of  unsound  mind  "  not  so  found  by  inquisition,"  the  affidavit 
must  shew  this  to  be  the  fact  (Crawford  v.  Birdsall,  Grant's  Chamber  Bap.  70.) 
Where  service  cannot  be  effected  on  the  infant  as  required  by  this  section,  the  oouri 
may  order  the  bill  to  be  amended  by  striking  out  the  name  of  the  inCuit,  saving  just 
exceptions.    (Blackmore  v.  Howett,  80  L.  T.  101.) 

As -to  infant  defendants  residing  out  of  the  jurisdiction.  (Chaffers  t.  Bakar,  6 
DeG.  M.  &  G.  482;  8  W.  R.  201,  280;  1  Jur.  N.  S.  82;  lingrea  t.  Lingff«^  7 
Bea.  66 ;  Anderaon  v.  Stather,  10  Jur.  888.) 
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Tke  eoort  nomiiuites  the  solimtor.  (Thomaa  t.  TkMiMM,  7  Bes.  47 ;  8ktpptr4  ti. 
JUms,  15  Ik  J.  Oh.  104 ;  Biddalph  T.  CamoyB,  9  Bea.  648 ;  Moore  ▼.  PUtel,  7  Bea 
683 ;  mud  see  Biddulph  r.  Bayrell,  15  L.  J.  Ch.  820;  where  the  wiU'B  tolieitor  WM 
•ppototed  guardten  ad  litem  of  her  hasband,  a  lunatic  defendant,  on  proof  that  the 
ktosband  had  no  adTOrse  interest ;  see  also,  Anon,  9  Hare,  xxtil.,  where  it  was  said 
the  coart  would  prefer  some  adult  and  competent  person,  hating  no  adrevse  intmreel^ 
rather  than  a  solicitor,  or  other  stranger.) 

The  guardian  most  be  resident  within  the  jnrisdiotton.  (Anon,  18  Jor.  770.) 
And  the  court  will  not  appoint  the  plaintiff,  or  a  person  under  disabilitjr.  (Smith'l 
Ch.  Pr.  484.)  But  there  is  no  objection  to  appointing  a  defendant  who  has  not  ft 
oonfl&etiBg  interest.  {Ibid.)  The  guardian  appointed  in  an  original  suit  ma/  aot 
in  a  supplemental  or  roTiyed  suit  without  further  order.     {Ibid,) 

Where  the  notice  was  serred  at  the  house  of  the  mother  of  the -infant  and  her 
secMmd  husband,  the  father  being  preyed  to  be  dead,  such  senrioe  is  suffieient  within 
the  terms  of  this  section.  (Hitch  y.  Wells,  8  Bea.  676 ;  Baker  y.  Hobaes,  1  Dick.  18 ; 
Thompson  y.  Jones,  8  Ves.  141 ;  Lane  y.  Hardwicke,  6  Bea.  222.) 

SembU,  that  where  the  infant  defendants  are  concealed  in  the  mother's  house  to 
ayoid  seryice,  the  putting  an  office  copy  of  the  bill  under  the  door  of  the  mother's 
dwelling  house  would  be  a  good  seryice.  (Clark  y.  Waters,  Smith's  Ch.  Pra.  878.) 
When  a  defendant  is  of  unsound  mind  and  confined  in  an  asylum,  the  oourt  will,  on 
proof  that  on  seryice  of  the  bill  on  her  she  was  made  aware  of  the  general  nature  of 
the  claim  against  her,  appoint  her  a  guardian  under  this  section.  (Elliston  t. 
Sheldrake,  2  L.  T.  N.  S.  48.) 

Where  the  guardian  ad  litem  refuses  to  aot,  and  the  court  accepts  his  refusal,  It 
will  appoint  another  solicitor  as  guardian  without  notioe.  (Milieu  y.  Wilmott, 
Begistrar's  (Grant's)  note,  6  Oct.  1865.)  And  where  the  guardian  refuses  to  put  in 
an  answer,  the  plaintiff  should  moye  on  notice  for  him  to  answer  within  a  time  to  be 
limited  by  the  court  (usually  14  days)  or  in  default,  that  he  be  lemoyed  and  a  new 
guutiian  assigned.  (Pinch  y.  Crookshank,  14th  September,  1858,  Registrar's  Notes, 
per  V.  C.  £.)  Su  if  the  guardian  dies  the  oourt  will  appoint  a  new  one  ex  parte,  on 
proof  of  death  of  the  former  guardian,  and  that  the  disability  continues.  ( Matthewaon 
▼.  Sniliyan,  per  Spragge,  V.  C,  Sept.  1862.)  But  in  England  where  the  guardian 
dies  a  special  application  for  the  appointment  of  a  new  one  becomes  necessary. 
(Needham  y.  Smith,  6  Bea.  180;  and  cases  there  cited.) 

The  answer  is  signed  and  sworn  to  by  the  guardian  and  not  by  the  infant,  and  for 
that  reason  cannot  be  read  against  the  infant.  (Wrottesley  y.  Bendish,  8  P.  W. 
237 ;  s.  c.  Smith's  Ch.  Pr.  484-6 ;)  where  it  is  recommended  that  when  the  guar^^ 
dian  is  a  co-defendant  he  should  sign  twice. 

A  guardian  ad  litem  being  merely  appointed  to  protect  the  interests  of  the  infant 
in  the  suit,  his  authority  ceases  with  the  suit,  and  an  application  by  such  a  guardian 
for  nn  order  to  ihyest  money  realised  in  a  suit  and  standing  in  oourt  to  the  credit 
of  the  infant  after  the  suit  was  ended,  was  reftised.  (Dix  y.  Jarman,  Grant's  Cham. 
Bep.  88.) 

Where  a  mother  is  plaintiff  and  the  infants  are  defendants  and  are  of  a  proper 
age  to  be  consulted,  the  notice  of  the  application  for  the  appomtment  of  guardian 
should  be  idso  seryed  on  the  infants.     (Galbraith  y.  Galbraith,  5  U.  C.  L.  J.  42») 

By  Order  11.,  of  6th  June,  1853,  it  is  proyided  that  an  infant  may  apply  for  the  ap* 
pointment  of  a  guardian ;  the  order  is  as  follows:  "Aparty  desirous  of  appointing  a  guar* 
dian  for  him  to  defend  a  suit,  may  go  before  a  judge  or  master  with  the  proposed  guar^ 
cKnn,  and  the  ju(]^e  or  master  may  appoint  such  guardian  if  he  shall  think  fit  so  to  do« 
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But  he  must  be  satisfied  by  ai&dftTit  that  such  proposed  goardiaa  is  a  fit  peracm,  and 
has  no  interest  adyerse  to  that  of  the  person  of  whom  he  is  to  be  the  goardiui  in  the 
matter  in  question;  and  if  the  affidayit  is  not  sufficient  for  this  porpose,  he 
may  examine  the  proposed  guardian,  or  the  person  making  the  affidarit,  vivA  oecc,  or 
require  farther  eyidenoe  to  be  adduced,  until  he  is  satisfied  of  the  propriety  of  the 
appointment." 

All  applications  for  the  appointment  of  guardians  must  be  made  in  Chambers 
under  Order  XXXIV.  of  the  Orders  of  June«  1858,  and  a  deputy-master  has  power 
to  appoint  a  guardian  ad  litem  for  infants  only,  under  Order  XLIV.  of  Orders  of 
June,  1868,  sec.  4.  And  as  to  guardians  ad  litem  appointed  after  decree,  see  Orden 
of  8th  Noyember,  185G,  eupra;  the  mode  of  proceeding  under  which  is  identical  with 
the  mode  of  proceeding  provided  by  this  Order  XIIL  sec.  6. 

• 

Where  an  infant  applies,  after  majority  to  put  in  a  defence  which  was  not  n^sed 
by  his  guardian  ad  litem,  he  must  shew  that  the  defence  ii  a  proper  one.  (Hair  t. 
Kerr,  2  Grant,  228.) 

It  is  irregular  also  to  appoint  the  professional  agent  of  the  plaintiff's  solicitor 
guardian  ad  litem  to  an  infant  defendant.     (Fletcher  y.  Bosworth,  5  Qrant,  468.) 

An  affidayit  was  allowed  to  be  filed  after  the  day  named  for  the  application  to  he 
heard,  shewing  that  the.defendants  were  infants.    (Freeland  t.  Jones,  2  Grant,  681.) 

Committees  of  the  persons  and  estates  of  lunatics,  idiots  and  persons  of  unsound 
mind,  and  guardians,  excepting  guardians  ad  litems  are  to  be  appointed  in  the  manner 
provided  by  Order  XXXVIIL  of  June,  1868. 

Sbc.  6. — Where  the  plaintiff  has  proceeded  under 
either  seotion  7  or  8  of  Order  IX.,  and  the  defendant  has 
neglected  to  answer  or  demur  to  the  bill  within  the  time 
limited  in  that  behalf,  in  either  case  the  plaintiff  may 

OrdertoUkethe         ,  ,  ,      i.  i  ,         , 

bui  pro  «»/mo  apply  to  the  court,  ex  partCj  for  an  order  to  take  the 

agftinst  an  ab-        *  *    "^  '     ^       * 

■eoodingoran  bill  pro  confesso  agaiust  such  defendant ;  and  the  court 
being  satisfied  of  the  due  publication  of  the  order  and 
notice  in  that  behalf  prescribed,  may  direct  the  bill  to 
be  taken  pro  confeseo  againt  such  defendant,  if  it  think 
fit,  either  immediately,  or  at  such  time,  and  upon  such 
terms,  and  subject  to  such  conditions,  as  the  court,  un- 
der the  circumstances  of  the  case,  may  think  proper.  («) 


(z)  The  seyeral  newspapers  in  which  the  adyertisement  has  been  inserted  mnsi 
be  produced  to  the  judge  before  the  order  will  be  granted.  (Ooodfellow  y.  Hambly, 
Grant's  Cham.  Rep.  02.^  In  moying  to  take  a  bill  pro  eonfeeeo  against  a  defendant 
under  this  section,  it  is  necessary  to  shew  by  affidayit  that  the  defendant  oon- 
tinues  to  reside  out  of,  or  to  conceal  himself  within  the  jurisdiction,  so  that  he 
cannot  be  found  to  be  seryed  with  the  notice  of  motion.  (Gilmour  y.  Matthews,  4 
Grant's  Chan.  Rep.  876.)    And  where  four  months  had  elapsed  from  the  date  of 
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Ibe  otder  to  ftdTertise,  before  gnatiDg  an  order  yro  eotrftuot  micUr  this  seotioii,  mi 
•ifidavit  was  required,  shewing  that  t^  defendant  had  not  returned  within  the  juria- 
^tioB,  and  that  the  plaintiff  was  still  ignorant  of  his  whereabouts,  and  unable  to 
eerre  him  with  notice.    (McCarthy  t.  Wessels,  Grant's  Cham.  Rep.  5.) 

Sbc.  7. — ^An  order  to  take  a  bill  jt>ro  confesBo  against Su^cS^J?* 
a  defendant  does  not  require  to  be  served ;  and  all  fur-J™^***** 
tlier  prooeedings  in  the  cause  may  be  ex  parte j  as  to  such 
defendant,  unless  the  court  order  otherwise,  (a) 


(a)  See  dyne  t.  Doyle,  Grant.  Cham.  Bep.  1.  cited  supra. 

Where,  after  a  biU  has  been  ordered  to  be  taken  pro  confeaao,  but  before  any 
decree  is  drawn  up,  the  defendant  intervenes  and  is  a  party  to  proceediogs  taken 
between  the  plaintiff  and  defendant,  that  is  not  such  a  esse  as  is  contemplated  by 
this  section,  where  all  further  proceedings  in  the  cause  may  be  taken  ex  paru. 
(Strachan  y.  Mumey,  6  Grant's  Chan.  Rep.  284.) 

Although  the  bill  is  pro  eonfuto,  the  defendant  may  appear  in  the  master's  office, 
and  cause  mesne  incumbrancers  to  be  made  parties,  although  there  is  no  reference 
thereunto  in  the  decree.     (Cameron  t.  Lynes,  Grant's  Cham.  Rep.  42.) 

As  to  appearing  on  the  hearing  pro  eonfuso,  see  Order  XIV.,  sec  2. 

Query,  whether  when  accounts  are  to  be  taken  against  a  defendant,  he  ought  not  to 
be  serred  with  the  decre^  directing  the  enquiry  as  to  taking  the  accounts  and  making 
incumbrancers  parties,  or  at  any  rate  with  the  warrant  to  proceed  thereon  in  the  mas- 
ter's office.  (Golden  y.  Newton,  Johns.  720 ;  8  W.  R.  256 ;  and  see  King  t.  Bryant,  8 
M.  &  C.  191.)  And  where  an  enquiry  as  to  title  is  directed  by  a  decree,  on  a  hearing 
pro  confetso  whether  the  defendant  otfght  not  to  be  served  with  a  copy  of  the 
abstract  of  title,  and  notice  to  object  thereto  within  fourteen  days. 

As  to  the  practice  on  taking  hiWs  pro  confesto^  before  the  Orders  of  June,  1858,  see 
Buchanan  ▼.  Tiffany,  1  Grant,  98 ;  Hawkins  ▼.  J  arris,  1  Grant,  257,  and  Perrin  t. 
DaTia,  8  Grant,  161. 

After  a  biU  is  taken  pro  eonfesto  against  a  defendant,  the  court  will  not  hear  any 
affidavits  to  contradict  the  bill  as  confessed ;  the  order  pro  cot^futo  must  be  first  set 
aside.     (Bdanley  t.  WUliams,  5  U.  C.  L.  J.  168.) 

Sbc.  8.— a  plaintiff  may  move  ex  parte  for  leave  to  J^^^^^f^}*  ^,^^ 
amend  the  bill,  without  prejudice  to  an  order  to  take  JJSiTtouS* ui. 
the  bill  pro  confeiso;  and  where  the  court  is  satisfied ^"oSutoJfi! 
that  the  rights  of  the  defendant  will  not  be  prejudiced' 
by  such  an  order,  it  may  direct  the  same  accordingly.  (J) 


(6)  The  pUwntiff  should  take  care  that  the  order  to  amend  is  ynthaut  P^fiy^  *o 
the  order  pro  eon/esso^  otherwise  the  taking  out  of  an  order  to  amend  wiU  be  a 
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wairw  of  tbe  order  pre  etmfetso,  and  ilie  defendant  frill  baTe  tt  be  serred  wldi  ^e 
amended  bill,  and  will  then  be  at  liberty  to  answer  er  demnr.  (Welgbtmaa  ▼. 
Fowell.  2  DeG.  k  8.  670 ;  Herehmer  t.  Benson,  1  Grant's  (%.  R.  92.)  As  to  aMend- 
ment  being  a  waiyer  of  the  order,  see  Thrasher  t.  Oonndly,  1  Grant's  Chan.  B.  422. 

PRO  CONFBSSO,— HEARING,— DEORBE. 

OMiMin»Ti>eMt  XIV.— Where  a  bill  has  been  ordered  to  be  taken 
SiT?SJl^SJpro  eonfesso  against  all  parties  defendant,  the  canse 
ir«ekt  trovTfbe  maj  be  Set  down  to  be  heard  at  any  time  after  the  ex- 
toukethibiu*piration  of  three  weeks  from  the  date  of  auch  order, 
'^  *^'  unless  the  court  thinks  fit  to  appoint  a  special  day  for 
the  hearing  thereof.  (<?) 


(«)  This  order  has  been  somewhat  vsried  in  its  application  by  the  Orden  of  eovrt 
promulgated  on  the  10th  of  January,  1863.  By  Order  IV.  of  the  Orders  (tf  ike  iMt 
mentioned  date,  it  is  proyided  as  follows : — 

**  Decrees  for  redemption  or  foreclosure  of  mortgages,  or  for  sale: 

« TV.  When  the  time  for  answering  in  either  of  the  above  classes  of  cases  baa 
elapsed,  on  production  to  the  registrar  of  the  court  of  the  afSdavit  of  the  sendee  of 
the  bill,  and  upon  pcsBcipe,  the  plaintiff  is  to  be  entitled  to  such  a  decree  as  wonld, 
under  present  practice,  be  made  by  the  court  upon  a  hearing  of  a  cause  pro  can/euo, 
under  an  order  obtained  for  that  purpose ;  and  on  every  sucb  bill  is  to  be  endorsed  tba 
following  notice : — *  Your  answer  is  to  be  filed  at  the  office  of  the  registrar  at  Osgooda 
Hall,  in  the  city  of  Toronto  (or  when  the  bill  is  filed  in  an  outer  county,  at  the  ofiioe 

of  the  deputy-registrar  at .)    You  are  to  answer  or  demur  within  four  weeks 

from  the  service  hereof  (or  when  the  defendant  is  served  out  of  the  jurisdictioi^ 
within  the  time  limited  by  the  order  authorising  the  service.)  If  you  £iul  to  answer 
or  demur  within  the  time  above  limited,  you  are  to  be  subject  to  have  a  decree  or 
order  made  against  you,  forthwith  thereafter;  and  if  this  notice  is  served  upon  yoa 
personally,  you  will  not  be  entitled  to  any  further  notice  of  the  future  proceedmgs 
m  the  cause.' 

"Note.— This  bill  is  filed  by  Mesprs.  A,  B.  &  C.  D.,  of  the  city  of  Toronto,  in  the 
county  of  York,  solicitors  for  the  above  named  plaintiff,  (and  when  the  partv  who 

files  the  bill  is  agent,  add,  agents  of  Messrs.  E.  F.  and  G.  H.,  of ,  solicitors  for 

the  above  plaintiff.")  And  upon  bills  for  foreclosure  or  sale  is  to  .be  added  to 
such  notice  the  following :  «  And  take  notice  that  the  plaintiff  claims  that  there 
is  now  d«e  by  vou  for  principal  money  and  interest,  the  sum  of  £  ■,  and  that 

▼on  are  liable  to  be  charged  with  this  sum,  with  subsequent  interest  and  costs,  in  and 
hy  the  decree  to  be  drawn  up,  and  that  in  defsult  of  payment  thereof  within  six  cal- 
endar months  from  the  time  of  drawing  up  the  decree,  your  interest  in  the  property 
may  be  foreclosed  (or  sold)  unless  before  the  time  allowed  you  as  by  this  notice  for 
answering,  yon  file  in  the  office  above  named  a  memorandum  in  writing,  signed  by 
yourself  or  your  solicitor,  to  the  following  effect :  *  I  dispute  the  amount  claimed 
by  the  pl«-intiff  in  the  cause' — in  which  case  you  will  be  notified  of  the  time  fixed  for 
settling  the  amount  due  by  you  at  least  four  days  before  the  time  to  be  so  fixed. 
Thii  ordmp  is  not  to  aieet  any  suit  now  pending." 

The  course  to  be  pursued  by  the  practitioner  in  cases  within  the  class  provided  for 
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ty  HAb  arderirill  be  after  the  time  for  msweriBg  has  expired,  to  produce  to  the  reg- 
istrar at  Toronto  an  affi  Jayit  of  the  service  of  the  bill,  and  a  pracipe  for  a  decree  in 
pursoanoe  of  the  prayer  thereof.  It  is  presumed  that  a  certificate  from  a  deputy 
registrar  (if  the  bill  be  filed  in  an  enter  county)  must  also  be  produced,  shewing 
that  the  defendant  has  not  filed  an  answer.  The  decree  cannot  be  obtained  until  aU 
the  defendants  are  served  and  the  application  must  be  suspended  until  all  serrioet 
ftt  effected,  and  the  time  for  all  the  defendants  to  answer  has  expired. 

Some  dififtculty  may  also  arise  nntii  the  practice  has  been  ventilated  in  working 
out  the  above  order.  It  will  be  observed  that  the  decree  is  to  be  obtained  in 
Toronto— the  only  evidence  upon  which  it  is  to  be  obtained,  is  the  affidavit  of  ser- 
fioe  of  the  bill,  and  the  prsecipe ;  it  seems  clear,  however,  that  a  certificate  of  the 
non-filing  ef  an  answer  should  be  also  filed.  But  with  regard  to  the  memorandum 
to  be  endorsed  upon  the  office  copy  bill  when  served  the  fuither  difficulty  will  arise: 
the  defendant  is  to  be  at  liberty  by  himself  or  his  solicitor  to  file  a  memorandum  in 
writing  in  the  office  where  the  hill  it  filed  to  the  following  effect :  "I  dispute  the 
amount  claimed  by  the  plaintiff  in  the  cause."  How  is  the  registrar  at  Toronto  to 
know  whether  such  a  memorandum  has  been  filed  in  the  office  of  a  deputy  registrar 
wStibout  a  certificate  as  to  the  fact?  It  is  therefore  presumed  that  such  a  certificate 
muat  be  obtained  when  application  is  made  for  the  decree. 

By  Order  29th  June,  1861,  it  is  provided  that  *'  where  a  bill  has  been  ordered  to 
be  taken  pro  eonfeseOf  the  cause  may  thereupon  be  set  down  to  be  heard ;  but  the 
day  for  which  the  same  is  so  set  down  is  to  be  not  less  than  ten  days  from  the  set- 
ting down  thereof,  unless  the  court  think  fit  to  appoint  a  special  day  for  the  hearing 
thereof." 

Bat  see  Cryne  t.  Doyle,  Grant's  Cham.  Rep.  1,  cited  tujM'a. 

Seo.  2, — ^A  defendant  against  whom  an  order  to  take 
a  bill  pro  eonfetso  has  been  made,  is  at  liberty  to  appear 
at  the  hearing  of  the  cause ;  and  if  he  waives  all  objec* 
tion  to  the  order,  but  not  otherwise,  he  may  be  heard  to 
argue  the  case  upon  the  merits  as  stated  in  the  bill,  {d) 

(d)  A  defendant  appearing  at  the  hearing  and  waiving  all  objection  to  an  order 
pro  an^eeto,  may  shew  that  the  bill  is  open  to  demurrer  for  want  of  equity.  (Greig 
T.Green,  6  Grant's  Chan.  Rep.  240;  8  U.  0.  L.  J.  218.)  Where  the  defendant 
doea  not  appear,  and  the  plaintiff  appeared  to  have  no  equity,  the  bill  was  dismissed. 
^Speidall  v.  Jervis,  2  Pick.  632.)  It  is  too  late  at  the  hearing  to  object  to  a  bill  that 
xt  is  niultifarious,  as  that  is  an  objection  which  should  be  taken  by  demurrer. 
(Wa«4  T.  Cooke,  6  Madd.  122;  Schram  v.  Armstrong,  1  U.  C.  Jnr.,  part  2,  827.) 
Bnt  it  la  not  too  late  to  olgect  at  the  hearing  for  want  of  parties,  as  the  court  is 
bound  to  take  notice  of  any  defect  that  will  render  the  suit  imperfect,  and  a  decree 
tiMrein  ineonolnsiTe,  the  defect  however,  must  be  apparent  on  the  pleadings.  {Ibid,) 

Sbc.  3. — ^Upon  the  hearing  of  a  cause,  in  which  a  bill  on*^„*Sl^ 
hns  been  ordered  to  be  taken  pro  covfesso^  such  a  decree  2^,^a^Kt?ia 
is  to  be  made  as  the  court  may  think  just;   and  the^*'**^'***" 
decree  so  made  is  to  be  absolute  in  the  following  cases, 
Yis.: 


Digitized 


by  Google 


78  PRO  OONFBSSO  ;  HSAKINe  ;  DBCiura. 

[OBDBB  XIY.,    BBC.  HI.,  IT.,  AVD  T.] 

let.  When  an  office  copy  of  the  bUl  has  been  nerved 
personally. 

2nd.  When  notice  of  a  motion  to  take  the  bill  pro 
confesso  has  been  served  under  the  third  section 
of  the  next  preceding  order. 

3rd.  When  the  defendant  has  appeared  at  the 
hearing,  and  waived  all  objection  to  the  order  to 
take  the  bill  pro  confesso. 

Ad«erMA>iinded 

^^oS^tobe     Sec.  4. — A  decree  founded  on  a  bill  taken  pro  con- 
toJS?  *"*  *'^"  /^**^  is  to  1>®  passed  and  entered  as  other  decrees,  (e) 


(e)  The  passing  and  entry  of  the  decree  are  essentially  requisite  to  the  perfect 
completion  of  it.    (Dmmmond  t.  Anderson,  8  Grant,  150.) 

The  decree  or  order  is  said  to  be  passed  when  the  registrar  has  inserted  his 
initials  in  the  last  page  as  an  authority  to  the  clerk  to  enter  it  in  the  registrar's  book. 
(Seton  on  Decrees,  2nd  ed.,  p.  584.)  All  proceedings  under  a  decree  or  order  before 
it  is  entered  are  irregular  and  Toidable.  (Tolsonj.  Jerris,  8  Bea.  864.)  When 
passed  and  entered  it  can  only  be  yaried  on  a  re-hearing.  (Seton  on  Deoreesi  p.  688.) 

Sec.  5. — After  a  decree  founded  on  a  bill  taken  pro 
eonfesso  has  been  passed  and  entered,  if  the  decree  be 
*  not  absolute  under  section  three  of  this  order,  an  o£Sce 
copy  thereof  may  be  served  on  the  .defendant  against 
ibimdedroiiTulii  whom  the  order  to  take  the  bill  pro  eonfesso  ht^a  been 
fMio^ImttUbBo-m^iey  or  his  solicitor,  together  with  a  notice  to  the  effect 
tkm  s,  It  m»7  be  that  if  such  defendant  desires  permission  to  answer  the  ' 
Sfh  ^^^^    plaintiff  *s  bill  and  set  aside  the  decree,  application  for 
that  purpose  must  be  made  to  the  court  within  the  time 
specified  in  such  notice,  or  that  such  defendant  will  be 
absolutely  excluded  from  making  such  application.     If 
such  notice  as  aforesaid  is  to  be  served  within  the  juris- 
diction of  the  court,  the  time  therein  specified  for  such 
application  to  be  made  by  the  defendant,  is  to  be  three 
weeks  after  service  of  such  notice ;  but  if  such  notice  is 
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to  be  served  oat  of  the  jurisdiction,  the  time  is  to  be 
q^ecially  appointed  by  the  court  upon  the  ex  parte 
application  of  the  plaintiff.  (/) 


(/)  The  court  cannot  dispense  with  the  service  provided  for  bj  this  fection,  tee 
Tftnghan  t.  Rogers,  11  Bea.  166 ;  and  as  to  what  is  a  sufficient  notice,  see  Trillr  t. 
Keefe,  16  Bea.  83 ;  16  Jar.  442. 

Sbo.  5a. — When  a  decree  is  not  absolute  under  section 
three  of  this  order,  the  court  may  order  the  same  to  be 
made  absolute,  on  the  motion  of  the  plaintiff: 

1.  After  the  expiration  of  three  weeks  from  the 
service  of  a  copy  of  the  decree  on  a  defendant, 
-where  the  decree  has  been  served  within  the 
jurisdiction. 

2.  After  the  expiration  of  the  time  limited  by  the 
notice  provided  by  section  five  of  this  order. 

3.  After  the  expiration  of  three  years  from  the 
date  of  the  decree,  where  a  defendant  has  not 
been  served  with  a  copy  thereof ;  {g)  and  such 
order  may  be  made  either  on  the  first  hearing  of 
such  motion,  or  on  the  expiration  of  any  further 
time  which  the  court  may  allow  to  the  defendant 
for  presenting  a  petition  for  leave  to  answer  the 
bill. 


(y)  See  James  t.  Bice,  5  DeG.  M.  &  G.  461 ;  2  W.  B.  668. 

Sbc.  6. — Where  the  decree  is  not  absolute  under 
section  three  of  this  order,  and  has  not  been  made 
absolute  under  section  five,  and  a  defendant  has  a  case 
upon  the  merits  not  appearing  in  the  bill,  he  may  apply 
to  the  court  by  petition,  stating  such  case,  and  submitting 
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t^^whom  ft  *^  *^®^  terms  with  respect  to  costs  and  otherwise  as  the 
SSTfeSidS*^  court  may  think  reasonable,  for  leave  to  answer  the  bill; 
^^j;^^^and  the  court  being  satisfied  that  such  case  is  proper 
S'lM*iJJ"ind«to  be  submitted  to  the  judgment  of  the  court,  Ynay,  if  it 
certain  dream,  ^j^j^j^  g^^  ^^^  ^p^jj  gu^h  tcrms  as  may  scem  just,  vacate 
the  enrolment  (if  any)  of  the  decree,  and  permit  such 
defendant  to  answer  the  bill ;  and  if  permission  be  given 
to  such  defendant  to  answer  the  bill,  leave  maybe  given 
to  file  a  separate  replication  to  such  answer,  and  issue 
may  be  jomed,  and  witnesses  examined,  and  such  pro- 
ceedings had  as  if  the  decree  had  not  been  made,  and 
no  proceedings  against  such  defendant  had  been  had  in 
the  cause,   (h) 


(A)  Upon  a  fair  case  being  made  ont  the  ooart  will  act  under  this  section,  npoa 
the  defendant  paying  the  costs  of  the  suit  and  of  the  application.  (Inglis  t.  Camp- 
bell, 2  W.  R.  896.)  Where  a  defendant  had  been  allowed  to  answer  af^r  a  pro  cph* 
fetio  decree  to  aooonnt  in  a  foreolosnre  suit,  on  ooncKtioa  of  paying  the  costs  of  tbt 
application  and  putting  in  the  answer  within  two  weeks,  upon  no  answer  being  pnt 
in  for  several  weeks,  motion  to  discharge  the  order  with  costs  was  granted.  (Wil- 
liams V.  Atkinson,  Grant's  Chamber  Reports,  84.) 

SEa  7. — A  defendant  waiving  all  objection  to  the 

ObuMma  be»-^^^^^  ^^  ^^^^  *^^  ^^^^  P^^  confessOf  and  Submitting  to 
5;j^j5«J^»^  pay  such  costs  as  the  court  may  direct,  may  have  the 
JwoiiA«o^*'^^*®®  re-heard  upon  the  merits  stated  in  the  bill;  the 

petition  for  re-hearIng  being  signed  by  counsel  as  other 

petitions  for  re-hearing,   (t) 


(t)  As  to  petitions  of  re-hearing  generally,  see  order  thereon,  (Order  IX.,  sec.  17,) 
and  Order  I.,  of  the  Orders  promulgated  on  the  lOth  day  of  January,  1868; 
this  latter  Order  is  as  foUows  :— 

BB-HIA1LI508. 

L  From  and  after  the  first  day  of  April  next  all  re-hearlogs  of  oansM  are  to  be 
Within  six  months  after  the  decree  or  decretol  order  shall  'have  been  paned  aad 
entered ;  and  applications  in  the  nature  of  re-bearings  to  discharge  or  vary  ord«f 
made  in  court,  not  being  decretal  orders,  are  to  be  wiUiin  four  months  fh>m  the  pas- 
sing and  entering  of  the  same ;  or  within  such  further  time  as  the  court  or  aoy  judge 
thereof  may  allow  upon  special  grounds  therefor,  shown  to  the  satisfaction  of  tSe 
court  or  judgeik 
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3j  Qcdir  pronsaJgiUed  on  the  28tli  April,  1862^  it  is  paegTided  m  fbllaws:— ' 
"M-HBAEINa  OP  CAUSES. 

nere  are  to  be  four  re-hearing  terms  in  each  year,  oomxneadng  req>eotiTt]/  if 
foUows: 

1. — The  second  Thursday  in  March. 

2.— The  first  Thursday  in  June. 

3. — ^The  seoond  Thursday  in  September. 

4. — The  first  Thursday  in  December. 

AH  re-hearings  of  cases  are  to  be  in  re-hearing  term  only. 

AppHeations  in  the  nature  of  re-hearings  to  discharge  or  vary  orders  made  in 
eofurt,  are  to  be  made  in  re-hearing  terms  only,  except  with  the  leaye  of  the  judge 
prononneing  the  order  sought  to  be  discharged  or  Taried." 

And  by  order  of  the  9th  May,  1862,  as  to  the  setting  down  of  causes  fbr  re-hearing 
it  is  provided  that : 

**  Causes  are  to  be  set  down  for  re-hearing  not  less  than  ten  days  before  the  eoah> 
mencement  of  the  re-hearing  term,  for  which  they  are  so  set  down,  and  notioe 
thereof  is  to  be  served  upon  all  proper  parties  not  less  than  ssTen  days  before  such 
rt-hearing  term." 

As  to  re-hearing  generally,  see  Pennell  t.  Miller,  28  Bea.  172 ;  Head  t.  Oodlee^ 
Reynolds  T.  Oodlee,  Johns.  586;  6  Jur.  N.  S.  495;  Hughes  t«  Jones,  26  Bea.  24  9 
Maybei7  t.  Brooking,  7  BeG.  M.  &  a.  678  ;  25  L.  J.  Gh.  87;  4  W.  IL  155. 

It  must  be  obserred  that  by  Order  XLIII.  of  the  Orders  of  June,  1858,  see.  7» 
« the  amount  to  be  deposited  with  the  registrar  of  the  court  on  any  petiUon  of 
re-hearing  is  ten  pounds,*' 

The  petitUm:  should  set  out  aU  tiie  objections  to  the  decree,  for  on  the  argument 
the  petitioner  cannot  ask  the  decree  to  be  varied  in  anj  particular  not  objected  to 
fagF  the  petitioB,  and  on  a  second  re«hearing  he  is  confined  to  the  parts  objected  to 
hy  the  first  petition.  (McMaster  t.  Gampton,  5  Orant,  Ch.  B.  549 ;  Malone  T.  Qer* 
a^ty,  8  Br.  &  War.  262;  5  Jr.  £q.  B.  549.) 

The  petition  need  not  state  the  reasons  why  the  party  presenting  it  is  dissatisfied 
with  the  origmal  decree  or  order;  it  usually  states,  however,  in  a  general  manner^ 
that  be  is  aggrieved  by  it,  that  the  caose  may  be  re-heard ;  that  the  decree  may  be 
reversed  or  varied ;  and  if  varied,  the  points  which  are  objected  to.  The  certificate 
should  be  signed  by  counsel ;  '*  that  they  conceive  that  the  cause  is  proper  to  be 
re-heard."  (Monkhouse  v.  The  Corporation  of  Bedford,  17  Yes.  880 ;  Cnnyn^^au 
T.  Cnsyn^bam,  Aab.  91 ;  Atty.-Gen.  v.  Brooke,  18  Yes.  825 ;  East  India  Co.  t^ 
Bedcbaa,  18  Yes.  428.)  See^  however,  MoMaster  v.  Campton,  and  Malone  t.  Cter^ 
sghty,  cited  tvpra. 

The  petition  should  state  the  facts  of  the  case  as  they  appear  in  the  pleadings, 
aad  it  may  also  set  forth  the  grounds  insisted  upon  in  the  answer  against  making 
thedeoree,  (Wood  v.  Griffith,  19  Yes.  550,)  but  it  must  not  state  any  matters  which 
de  not  appear  in  the  pleadings  or  the  statement  of  whieh  is  noi  wanvnted  b^  thein^ 
8.  e.;  and  see  Nevinson  v.  Stables,  4  Buss.  210.  ^f^ 

Amy  subsequent  proceeding  {ex^.  an  order  of  court  made  sinee  the  deeree  fok 
the  purpose  of  carrying  it  into  effect)  shouhl  ba  statedi  (Weed  t»  Qsifiilh,  «ipra|r 
gtamor  T  TunME,  2  Be.  G.  M»  j(  Cb  28.) 

'   C"  #ViK^-  <***Y'  /••''     ^^   ^"  /l#^faC:5-.«^    tdKm^UL^  ^rj^'  m-s-^-*'^      ^^ 
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If  the  petition  be  irregular,  or  if  it  be  improperly  fhimed,  or  make  a  different  ease 
flrom  that  on  which  the  decree  was  made,  or  introdace  repreeentations  which  were 
not  made  in  court  it  will  be  ordered  to  be  taken  off  the  files,  with  costs,  the  deposit 
to  go  in  part  of  costs,  (Wood  t.  Griffith,  tupraA  bat  without  prejudice  to  a  new  peti- 
tion being  filed  in  a  more  regular  form.     (Ibid.) 

Though  a  cause  has  been  heard  and  re-heord  before  <me  of  the  judges  of  tlie 
court,  a  re*hearing  before  the  full  court  is  as  of  course.  (Cook  ▼.  Walsh,  1  Qrant  Ch. 
B.  209;  and  see  the  numerous  cases  there  cited.)  Only  one  re-hearing  before  the 
full  court  is  permitted  as  of  course.    (Ibid.)    See  also  s.  c,  2  Grant  Ch.  B.  625. 

A  re-hearing  will  only  be  permitted  on  grounds  which  existed  at  the  time  when 
the  decree  was  pronounced,  (Bowyer  ▼.  Bright,  13  Price,  816.)  where  the  object  was 
not  to  correct  the  decree,  but  to  remedy  a  grievance  consequent  upon  it,  resulting 
from  circumstances  ex  post  facio^  and  not  making  part  of  the  case  as  it  originaUj 
stood. 

So,  on  a  re-hearing,  circumstances  which  have  occurred  since  the  order  or  decree 
cannot  be  considered.  (Home  t.  Barton,  26  L.  J.  Ch.  225.)  Where,  since  the  ordear 
was  made,  the  law  on  which  the  order  was  founded  has  been  altered,  the  proper 
course  is  to  present  a  petition  of  re-hearing  to  come  on  with  the  cause.  (Fleming 
T.  Fleming,  9  W,  R.  757.) 

A  cause  will  not  be  re-heard  for  costs  alone.  (Blackwood  ▼.  Gregg,  Hayes  &  J. 
810 J  The  foundation  of  this  rule  is  clearly  stated  by  Lord  Bardwicke  in  Owm  t. 
Griffith,  1  Ves.  8r.  249;  s.  c,  Amb.  520  ;  see  also  Wirdman  ▼.  Kent,  1  Bro.  C.  C. 
140 ;  2  Dick.  594 ;  Angell  ▼.  Davis,  4  M.  &  C.  860  &  868 ;  Whalley  ▼.  Lord  Snffield; 
12  Bear.  402;  Jenour  ▼.  Jenour,  10  Ves.  562;  Taylor  ▼.  Popham,  15  Ves.  72; 
Chitppel  T.  Purday,  2  Phil.  227. 

No  eyidence  can,  as  a  general  rule,  be  adduced  at  a  re-hearing  which  a  party  was 
not  prepared  with  and  entitled  to  produce  at  the  hearing.  Therefore  an  order  whioh 
had  been  obtained  as  of  course  to  prove  tnva  voce  at  a  re-hearing  a  document  which 
a  party  had  not  obtained  an  order  to  prove  at  the  hearing,  was  discharged  for  irregu- 
larity ;  but  leave  will  generally  be  given  on  a  special  application  under  such  eireum- 
stancf s,  to  prove  a  document  at  the  re-hearing ;  (Lovell  v.  Hicks,  2  T.  &  C.  472 ;  s. 
c,  6  L.  J.  N.  S.  £xc.  £q.  85;)  see  also  Higgins  v.  Mills,  5  Buss.  287  ;  where  such 
an  order  was  granted ;  and  see  also  Wyld  v.  Ward,  2  Y.  &  J.  881 ;  where  new  evi- 
dence was  admitted  on  a  re-hearing  and  the  petition  allowed  to  be  amended  to  state 
the  discovery  of  such  new  evidence.  And  again,  in  Williams  v.  Goodchild,  2  Bins. 
91,  where  on  a  re-hearing  evidence  taken  in  the  cause  was  read,  which  was  not 
read  at  the  original  hearing.     This  rule  was  also  followed  in  Glover  v.  Daubenj, 

9  Jur.  N.  S.  90,  where  the  court  observed  that  documentary  evidence  not  used  on 
the  original  hearing  might  be  used  on  the  re-hearing,  but  it  would  not  allow  the  use 
of  further  affidavits  made  by  persons  who  had  made  affidavits  before  the  original 
hearing.    See  also  Needham  y.  Smith,  2  Vem.  468 ;   Dashwood  v.  Lord  Bnlkeley, 

10  Ves.  287 ;  Buckmaster  v.  Harrop,  18  Ves.  458 ;  Huddleston  v.  Briscoe,  11  Ves. 
687 ;  White  v.  Fussell,  1  V.  &  B.  158 ;  Goodyer  y.  Lake,  cited  Amb.  90. 

The  plaintiff  may  withdraw  from  the  evidence  any  portion  of  the  answer  which  he 
may  have  read  at  the  original  hearing.  (Allfrey  t.  Allfirey,  1  M.  &  G.  87 ;  Ogle  t. 
Morgan,  1  DeG.  M.  &  G.  859.) 

The  court  will  also  allow  the  production  at  a  re-hearing  of  exhibits  which  were 
not  in  evidence  at  the  original  hearing,  (Walker  t.  Symonds,  1  Mer.  87,)  and  an 

?rder  to  prove  viva  voce  such  exhibits  can  be  obtained.  (Williamson  y.  Hutton,  9  Priee, 
87 ;  Williams  t.  Goodchild,  2  Buss.  92 ;  Wyld  7.  Ward,  2  T.  &  J.  881.)    See  to^ 
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tber  Cotton  t.  Corby,  Oraat's  Cham.  10,  where  it  was  held  that  a  party  is  entitled 
to  an  order  an  praeipe  to  proye  at  a  re-hearing  depositions  which  had  not  been  need 
at  the  original  hearing  saying  all  just  exceptions.  And  on  a  re-hearing,  depositions 
taken  on  the  part  of  a  defendant  may  be  read  though  not  read  at  original  hearing. 
(Conyngham  t.  Cunyngham,  Amb.  89;  s.  o.,  Dick.  145.)  Qu$ry,  whether  addl- 
tiooai  eridence  is  not  permitted  in  some  instances,  subject  to  costs.  (White  t.  Fus* 
sell,  1  y.  &  B.  163.)  But  in  no  case  has  the  court  permitted  new  eyidenoe  to  be 
giyen  at  a  re-hearing,  as  to  any  matter  which  was  not  in  issae  upon  the  ori|^nal 
hearing.    (Martin  y.  Pycroft,  2  De  G.  M.  &  G.  785.) 

Bill  against  husband  and  wife  taken  pro  eonfeuo ;  husband  died ;  re-heard  on 
wife's  peUtion.     (Took  y.  Clark,  Dick.  850.) 

If  a  decree  against  an  infant  does  not  reserye  a  day  to  shew  cause,  the  infant  on 
ooming  of  age,  if  he  wishes  to  moye  against  the  decree.must  haye  the  cause  re-heard 
so  as  to  haye  such  a  reseryation  inserted. 

The  court  will  not  re-hear  a  cause  in  which  the  decree  is  not  drawn  up  but 
remains  in  minutes.  (Commissioners  of  Charitable  Donations  y.  Hunter,  1  Dr.  & 
War.  544 ;  Baxter  y.  WUson,  2  Atk.  152.) 

At  a  re-hearing  the  court  may  giye  the  plaintiff  liberty  to  amend  by  adding 
parties  in  the  same  manner  as  upon  an  original  hearing,  and  will  order  the  re-hear- 
ing to  sUnd  oyer  for  the  purpose.  (Darnell's  Ch.  Pr.,  8rd  £d.  1132.)  The  costs  are 
in  the  discretion  of  the  court. 

A  decree  or  order  made  by  consent  of  counsel  cannot  be  the  subject  of  re-hearing. 
(Stewart  y.  Forbes,  12  Jar.  968 ;  Sturgeon  y.  Hooker,  2  Phil.  289.)  With  reference 
to  what  orders  are  deemed  to  be  upon  consent,  see  Dayis  y.  Chanter,  10  Jur.  975 ; 
and  C.  P.  Cooper's  Reports,  yol.  1,  page  285.  But  a  party  dissatisfied  with  a  decree 
will  not  prejudice  his  right  to  haye  the  cause  re-heard  by  consenting  to  an  order 
consequential  upon  the  decree.  (Wood  y  Griffith,  1  Mer.  85 ;  Turner  y.  Turner,  2 
PeG.  M.  &  Q.  28.)  A  re-hearing  does  not  suspend  the  proceedings  under  a  decree. 
(Buck  y.  Fawcett,  8  P.  Wms.  242.)  If  proceedings  are  required  to  be  stayed  a 
special  order  should  be  obtained  (Gwynn  y.  Lethbridge,  14  Yes.  585 ;  Waldo  y. 
Caley,  16  Vos.  206 ;  Willan  y.  Willan,  16  Ves.  216.) 

But  no  general  rule  can  be  laid  down  upon  this  subject.  (Walburn  t.  Ingilby,  1 
H.  &  K.  61  ;  Stainton  y.  Chadwick,  8  M.  &  G.  843.)  And  it  is  the  duty  of  the  court 
to  exercise  its  discretion  according  to  the  circumstances  of  each  particular  case. 
(Uayor  and  CorporaUon  ot  Gloucester  y.  Wood,  8  Hare,  154 ;  1  Phil.  498.) 

A  motion  to  stay  proceedings  (on  a  reference  to  take  an  account)  pending  a 
re-hearing  was  refused,  but  the  T.  C.  (Spragge)  intimated  tliat  no  report  need  be 
ngned,  the  defendant  using  due  diligence  to  bring  the  case  to  a  re-hearing.  (Camp- 
bell y.  Campbell,  Grant's  Cham.  Bep.  80.) 

When  the  petition  has  been  presented  the  order  for  setting  down  the  cause  for 
re-hearing  must  be  obtained  from  the  registrar,  and  the  cause  must  be  set  down  in 
porsuanoe  of  the  orders  before  set  forth,  and  not  less  than  ten  days  before  the  com- 
mencement of  the  re-hearing  terms  which  are  in  such  orders  proyided,  as  causes 
can  only  be  re-heard  in  re-hearing  terms. 

Care  must  be  taken  that  notice  is  seryed  on  all  proper  parties  not  less  than  seyen 
days  before  the  re-hearing  term.  The  order  proyides  for  all  prcper  parties  to  be 
•eryed,  if  the  bill  be  pro  con/euo  against  any  parties  it  is  presumed  that  they  need 
not  be  seryed. 
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SS^ded  SSTmh     S®^*  ^* — ^^  pronouncing  tte  decree  tte  court,  eiihcr 
ASSr«£r«SJfe   ^P^^  ^®  ^*^®  stated  in  the  bill,  or  upon  that  case  and  a 


SJteJToriAww-P^^^^^  presented  by  the  plaintiff  for  the  purpose,  as  tht 
dmS^^^^i.  ^se  may  require,  may  order  a  receiver  of  the  real  and 
personal  estate  of  the  defendant  Against  whom  the  bill 
has  been  ordered  to  be  taken  pro  confesso  to  be  appoint- 
ed, with  the  usual  directions,  or  direct  a  sequestration 
of  such  real  and  personal  estate  to  be  issued ;  and  may, 
if  it  appears  to  be  just,  direct  payment  to  be  made  out 
of  such  real  and  personal  estate  of  such  sum  or  sums  of 
moiiey  as  at  the  hearing  or  any  subsequenl  stqs  in  die 
cause  the  plaintiff  may  seem  to  be  entitled  to ;  provided 
that,  unless  the  decree  be  absolute,  such  payment  is  not 
to  be  directed  without  security  being  given  by  the  plain- 
tiff for  restitution,  if  the  court  afterifard  think  fit  to 
order  a  restitution  to  be  made,  {h) 


(k)  As  to  the  pecmity,  s^e  L^tt  t.  Randall,  7  Jw.  1075 ;  and  for  the  form  of  deoree, 
8e6  lotr  T.  Torr,  Johps,  e<50. 

Sec.  9.— The  rights  and  liabilities  of  any  plaintiff 
or  defendant  under  «  decree  made  upon  a  bill  taken  pro 
confeno  extend  to  the  representatives  of  any  deceased 
plaintiff  or  defendant  at  the  time  when  the  decree  was 
pronounced ;  and  with  reference  to  the  altered  state  of 
parties  and  any  new  interests  acquired,  the  court  may, 
upon  notion,  served  in  sudi  manner,  and  si^ported  by 
such  evidence  as  under  the  circumstances  of  the  case  the 
court  deems  sufficient,  permit  any  party,  or  the  repre- 
.  sentative  of  any  party,  to  adopt  such  proceedings  aa  the 
nature  and  circumstances  of  the  case  may  require,  fot 
the  purpose  of  having  the  decree  (if  absolute)  duly 
executed,  or  for  the  purpose  of  having  the  matter  of  the 
decree  and  the  rights  of  the  parties  daly  asoeitebied 
and  determined. 
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XV.  (Z)  Any  person  claiming  to  be  a  creditor,  or  a^***"^"*'*"^ 
specific,  pecuniary,  or  residuary  legatee,  (m)  or  the  next 
of  kin,  or  some  one  of  the  next  of  kin,  or  the  heir,  or  a 
deyisoe  interested  under  a  will  of  any  deceased  person, 
may  aMiy  to  Uie  court  upon  motion,  without  bill  filed  or 
any  other  preliminary  proceeding,  for  an  order  for  the 
administration  of  the  estate  real  and  personal  of  such 
deceased  person. 


(Z)  English  aet  15  &  16  Vio.,  oh.  86,  seo.  45,  46,  and  47.  This  order  applies  onlj 
to  simple  cases ;  when  therefore  the  defendant  in  an  administration  sammons  sets  up 
a  release,  the  Taliditj  of  which  was  dispated,  the  court  dismissed  the  order  as  irre- 
fslar.  (Aeaster  ▼.  Anderson,  19  Beav.  161 ;  s.  c,  24  L.  J.  Gh,  487 ;  vid4  also 
Bump  ▼.  OreenhiU,  20  BeStr.  512 ;  s.  o.,  24  L.  J.  Ch.  90;  -1  Jar.  N.  S.  123,  where 
k  was  held  that  a  decretal  order  on  each  an  application  was  no  answer  to  a  saii 
emhraeiDg  matters  which  could  not  be  included  therein.  But  where  an  order  for 
administration  has  been  made,  and  accounts  taken,  it  wonld  seem  that  the  court 
wiU  de«de  on  Uie  rights  of  the  parties,  unless  questions  of  great  difficulty  are  in* 
▼oWed.  (West  ▼.  Laing,  8  Drew.  331 ;  s.  c,  4  W.  R.  1.)  See  too,  Re  Rigg,  Wad- 
han  T.  lUgg,  Id  W.  R.  365.  See  as  to  application  of  this  order,  Ogden  t.  Lowrr, 
S5  L.  J.  <£.  196 ;  s.  o.,  4  W.  R.  156 ;  Pigott  ▼.  Toung,  7  W.  R.  235. 

Beftyre  instituting  proceedings  onder  this  order,  the  practitioner  should  satisfy 
hi^sslf  thet  the  eaee  is  one  that  can  be  properly  dealt  with,  bj  an  order  made  under 
tSe  authority  hereby  conferred.  The  application  must  be  supported  by  a  proper 
affidaTit.  Notice  of  motion  for  an  order  to  administer  had  been  serred  on  the  widow 
of  att  inleetale,  as  administratrix,  but  there  being  no  evidence  to  shew  that  letters 
of  administration  had  been  granted  to  her,  the  motion  was  refused.  {In  re  Marshall, 
Grant's  Cham.  Rep.  29.)  ^^^^^  ^^^®'  motion  granted  under  this  order,  no  step  being 
tahea  tiifeoii  for  four  years,  an  application  for  a  direction  to  the  registrar  te  di^ir 
up  the  order  was  refused.     {In  re  Forrister,  Grant's  Cham.  Rep.  29.) 

(j*)  Whether  the  assignee  or  mortgagee  of  a  residuary  legatee  can  obtain  such 
m  order  ttttns  lo  be  doubtfuL  ( Whittington  t.  Edwards,  3  DeG.  &  J.  243 ;  7  W. 
B.72.) 

The  eourt  has  power  under  this  section  to  make  an  order  for  the  administration  of 
the  effeets  bequeathed  by  the  wUl  of  a  married  woman  made  in  pursuance  of  a 
pewer.  (BeweU  t.  Ashley,  or  Ashley  v.  SeweU,  3  DeQ.  &  M.  &  G.  933 ;  s.  c,  17 
Jar.  269;  22  L.  J.  Ch.  659.) 

The  notice  of  motion  in  such  case  is  to  be  in  the  form  to^'Sln  th?  tolS 
or  to  the  effect  set  forth  in  schedule  H.  hereunder  Jj,f3j^|»^. 
writttty  and  must  be  senred  upon  the  executor  or  ad-**'^****^*^ 
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entororadiiiiiiis-mimstratory  as  the  case  may  be,  of  such  deceased  per^ 
daj8beft»r«  the  gon,  at  Icast  fourteen  days  before  the  day  fixed  for  hear- 

b«aring4>f  the     ,       '  ,.        .  /    x 

appucatkm.       xDg  the  application,  (w) 


(fi)  Schedule  H.  to  these  orders  Is  as  follows  : 

SCHEDULE  H. 

NOTICE  OF  MOTION  FOR  THE  ADMINISTRATION  OF  THE  EVATE 
OF  A  DECEASED  PERSON. 

IN  CHANCERY. 


In  the  matter  of  the  estate  of  John  Thomas,  late  of  the  township  of  ■ 

in  the  conntj  of ,  deceased. 

Joseph  Wilson 

agaiDst 

William  Cochran. 

To  William  Cochran,  executor  of  John  Thomas,  deceased. 

Take  notice,  that  Joseph  Wilson,  of  the  city  of  Toronto,  in  the  county  of  Tork, 
Esqntre,  (or  other  propc(  descHption  of  the  party,)  who  claims  to  be  a  creditor  upon 
the  estate  of  the  above-named  John  Thomas,  will  apply  to  one  of  the  judges  of  the 

Court  of  Chancery,  at  Osgoode  Hall,  in  the  city  of  Toronto,  on  the dsy 

of 1  at  the  hour  of  noon,  for  an  order  for  the  administration  of  the 

estate  real  and  personal  of  the  said  John  Thomas,  by  the  Court  of  Chancery. 

Note. — If  you,  the  above-named  William  Cochran,  do  not  attend,  either  in  per- 
son or  by  your  solicitor,  at  the  time  and  place  above-mentioned,  suoh  order. wiUhs 
made  in  your  absence  as  the  judge  may  think  just  and  expedient. 

A.  D., 
0/  the  city  of  Toronto^  Solicitor  for  the  above^anud  Joteph  FilfOff* 

Upon  proof  by  affidavit  of  the  due  service  of  such 

notice  of  motion,  or  on  the  appearance  in  person,  or  by 

the  admiSiBtra-  his  solicitor  or  counscl,  of  such  executor  or  administratori 

*  and  upon  proof  by  aflSdavit  of  such  other  ifltttter,  if  any, 

as  the  court  may  require;   the  court,  if  it  think  fit  bo  to 

do,  may  make  the  usual  order  for  the  administration  of 

hm  ^ib^  *^®  estate  of  the  deceased,  with  such  variations,  if  any, 

j«j^^feo*of»    as  the  circumstances  of  the  case  may  require;  {o)  and 

the  order  so  made  shall  have  the  force  and  effect  of  a 

decree  to  the  like  effect,  made  on  the  hearing  of  a  cause 

between  the  same  parties. 

, , . — -4^ 

(o)  In  general  only  the  usual  administration  order  will  be  made.    (Partington  t. 
Reynolds,  4  Drew.  258 ;  Blakeley  v.  Blakeley,  1  Jur.  N.  S.  86S ;  Be  I^er,  26  L.  J. 
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Gh.  898 ;  8  K.  &  J.  817;  of.  Jones  t.  MorraU,  2  Sim.  N.  S.  241.)  Bnt  the  oonrt  has 
power,  on  reasonable  gronnds,  to  direct  further  acooants  ^r  enquiries  in  snoh  an 
order.  (Mntter  t.  Hadson,  2  Jur.  N.  8.  34 ;  Delevante  y.  Child,  %  Jur.  N.  S.  118,) 
and  in  a  recent  case — Brooker  v.  Brooker,  Be  Brooker's  Estate,  8  Sm.  &  0.  475 ; 
26  L.  J.  Ch.  411;  s.  c,  3  Jur.  N.  S.  881;  28  L.  T.  864;  Stuart,  V.  C, 
made  an  order  for  an  injunction  and  receiter,  as  against  the  administratrix 
of  a  deceased  "intestate  after  the  common  decretal  order  had  been  made,  a 
ease  of  wilAil  default  against  the  administratrix  having  come  out  in  the  course  of 
the  proceeding  taken  under  the  order.  Bee,  too,  as  to  wilful  default,  Tickner  t. 
Smith,  8  Sm.  &  G.  42.  This  case  has,  however,  not  been  generally  followed,  for  in 
Partington  y.  Reynolds,  4  Drew  258 ;  27  L.  J.  Ch.  506 ;  4  Jur.  N.  S.  200;  6  W. 
R.  615 ;  81  L.  T.  7,  Kindersley,  Y.  C,  held  that  the  court  had  no  power  to  charge 
the  defendant  as  for  wilful  default,  as  by  so  doing  it  would  be  directing  acooants  on 
a  footing  inconsistent  with  the  decretal  order  itself.  (Delevante  v.  Childe,  tupra ; 
Hodson  T.  Ball,  1  Phil.  177;  Nelson  v.  Booth,  8  DeG.  &  J.  119;  27  L.  J.  Ch.  782 ; 
68  W.  R.  845 ;  5  Jur.  N.  S.  28.)  And  see  Harrison  v.  MoGlashan,  7  Grant's  Chan. 
Rep.  581 ;  where  the  order  for  the  administration  having  been  granted  upon  the 
appUoation  of  a  person  beneficially  interested  in  the  estate,  the  court  refused  to 
insert  ajdirection  in  the  decree  to  enquire  as  to  wilful  neglect  and  default  In  rs 
Wiltshire's  Estate,  8  W.  R.  188  ;  6  Jur.  N.  8. 190 ;  it  was  held  by  Stuart,  V.  C,  that 
an  executor  cannot  on  an  order  under  this  section  be  charged  upon  an  admission  of 
eta. 


"Where  the  representative  of  an  executrix  in  effect  refuses  to  account,  a  person 
interested  is  always  justified  in  filing  a  bill,  and  will  be  allowed  the  costs  of  such 
bill,  particularly  if  questions  of  construction  arise.  (Smith  v.  Spilsbury,  1  Drew, 
fr  Sm.  151 ;  8  W.  R.  596.) 

A  plaintiir  in  an  administration  suit  commenced  under  this  order,  may  move  to 
stay  proceedings  in  a  suit  commenced  by  bill,  if  it  can  be  shewn  that  the  order  will 
effect  all  that  can,  be  directed  by  a  decree  made  upon  a  bill  filed.  ( Ritchie  v.  Hum- 
berstone,  22  L.  J.  Ch.  1006;  but  see  Rump  v.  Greenhill,  supra;  of.  Penny  v. 
Francis,  80  L.  J.  Ch.  185 ;  Furze  v.  Bennett,  2  DeG.  &  J.  125  ;  Gwyer  v.  Peterson,  26 
Bea.  88.)  After  an  order  made  the  court  will  stay  an  action  at  law  against  the  exe- 
cutor as  after  a  decree  obtained  on  a  bill.    (Gardner  v.  Garrett,  20  Bea.  469.) 

Where  several  orders  are  applied  for,  see  Harris  v.  Gandy ;  Wills  v.  Gandy,  1 
"DM.  F.  &  J.  18,  as  to  priority ;  and  Penny  v.  Francis ;  Woodhatch  v.  Francis,  7  Jur. 
N.  S.  248 ;  80  L.  J.  Ch.  185 ;  9  W.  R.  8 ;  as  to  the  principles  which  govern  the 
court  as  to  directing  the  conduct  thereof,  the  court  will  not  facilitate  strsngers  to 
the  estate  (as . creditors)  having  the  conduct  of  the  matter.  {Ibid.)  Where  an 
executor  moves  to  restrain  different  creditors  who  have  commenced  different  actiDUS 
Against  him,  from  proceeding  therewith,  a  separate  notice  of  motion  for  injunction 
mast  be  served  upon  each  creditor  so  suing.  One  notice  including  all  the  creditors 
would  be  insufficient.    (Moseley  v.  Moseley,  9  W.  R.  531.) 

Where,  however,  a  creditor  had  before  decree  obtained  a  judgment  against  the 
exeoatrix,  and  had  also  obtained  a  garnishee  order  nm  agunst  a  debtor  to  the  estate, 
the  court  after  a  decree  to  account  refused  to  stay  procee£ngs  on  the  garnishee  order. 
(Fowler  v.  Roberts,  7  U.  0.  L.  J.  168.) 

Where,  in  a  creditors  suit  to  atBoinister  the  estate  of  an  intestate,  to  whose  estate 
administration  ad  litem  had  been  taken  out,  the  bill  alleged  that  there  were  no  per- 
sonal assets,  and  the  parties  interested  in  the  real  estate  had  allowed  bill  to  be 
taken  pro  eonfesso,  and  did  not  appear  at  the  hearing,  the  court  made  the  usual  decree 
without  requiring  a  general  administration  to  be  first  obtained.  (Dey  v.  Dey,  2 
Qranf  a  Chan.  B.  149.) 
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Ske  farther,  m  to  tke  jnrisdiotioa  of  the  court  under  this  eeotien*  (Muttir  t. 
Haclsoii,  2  Jor.  N.  S,  34 ;  Whittmgton  t.  Edwards,  8  DeQ.  &  J,  24a ;  7  W.  E.  72; 
82  L.  T.  187.)    .         * 

Jn  t  smlt  cemmenoed  uniler  this  order,  it  would  seem  that  the  defnideiif  s  husband 
hikwg  become  a  Unatio,  the  coort  on  an  exparU  motion  supported  by  aa  affidavit  of 
fitness,  would  appoint  a  guardian  ad  litems  to  represent  his  estate.  (Osbaldiston  t. 
Crowther,  Be  Osbaldiston,  1  Sm.  &  a.  App.  zii. ;  s.  c,  1 W.  B.  255 ;  see,  too,  Order 
XUI.,  000.  5,  and  notes;  wpra.) 

Parties  out  of  the  jurisdiction  must  be  serred  with  noUoe  of  the  decretal  Ofder. 
(Strong  T.  Moore,  22  L.  J.  Ch.  917 ;  s.  c,  1  W.  B.  509.) 

Parties  cannot  be  serred  out  of  the  Jurisdiction  under  Order  IX.,  see.  5,  (Lester 
T.  Bond,  1  Drew.  &  Sm.  894;  9  W.  B.  407 ;  7  Jur.  N.  S.  588.) 

Eridence  may  be  taken  in  proceedings  under  this  order,  though  not  strictly  a  suit, 
they  baring  been  introduced  in  lieu  of  bill ;  therefore  an  ordar  was  granted  ftv  a 
commission  to  take  eridence  in  Scotland  to  proTC  that  a  party  applying  UMler4hie 
Mder  was  next  of  kin.    (FarreU  t.  Cruikshank,  Oranf  §  Cham.  B.  12.)        « 

OtfriAge  of  the      ^^^  ooart  is  to  give  any  special  directions  tondung 
S^SSdtoMy*^®  carriage  or  execution  of  any  such  order  as,  in  its 
aMSe'dtemtil^  discretion,  i^  ^^7  deem  expedient ;  and  in  case  of  appli- 
cfttMoonrt      nations  for  any  such  order  by  two  or  more  personSi  or 
classes  of  persons,  the  court  may  grant  the  same  to  such 
one  or  more  of  the  claimants,  or  of  the  cksses  of  the 
claimants,  as  it  may  think  fit ;  and  the  carriage  of  the 
order  may  be  subsequently  given  to  such  party  inter- 
ested, and  upon  such  terms  as  the  court  may  direct. 

Sec.  2. — ^An  order  for  the  administration  of  the 
estate  of  a  deceased  person  may  be  obtuned  by  his 
executor  or  administrator,  as  the  case  may  be,  and  all 
the  provisions  of  the  first  section  of  this  ordi^  are  to 
extend  to  applications  by  an  executor  or  administrator 
under  the  present  section,  {p) 


(jf)  Where  an  executor  or  administrator  applies  for  an  order  under  this  eectioii, 
the  account  will  be  directed  to  be  taken  of  what<ile  has  received,  or  whieh,  but  for 
his  wilful  default,  he  might  have  receiyed.  (Ledgerwood  t.  Ledgerwood«  7  Grant*! 
Chan.  Eep.  584.)  But  where  a  decree  is  made  under  sec.  1.  of  this  order,  at  the 
instance  of  a  person  beneficially  interested,  a  direction  to  enquire  as  to  wilful  nejdeot 
and  default  will  not  be  inserted  in  it*  (Harrison  7.  MoQlashan,  7  Grant's  Gbml 
E.  581.) 
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Sec.  8. — ^The  costs  attending  the  administration  of 
the  estate  of  a  deceased  person  under  the  preceding  sec- 
tions of  this  order,  are  to  be  borne  by  such  estate,  unless 
the  court  shall  direct  otherwise,  (q) 

(q)  Where  a  aimple  eatUraei  creditor  obtained  an  order  to  adminiater  an  intestate's 
estate,  and  after  baring  had  notice  that  the  assets  were  insafficient  to  pay  a  specialty 
Gieditor,  and  the  costs  of  the  administration,  he  persisted  in  prosecnting  his  snit ;  it 
vas  held  that  the  assets  most  be  applied  first  in  paying  the  costs  of  the  administra- 
trix, then  in  paying  the  plaintiff's  costs  down  to  the  notice,  and  that  the  residne 
Bost  be  paid  to  the  specialty  creditor.     (Sulliyan  t.  Beyan,  20  BeaT.  899.) 

In  administration  suits,  no  costs  onght  to  be  given  out  of  the  estate,  except  for 
those  proceedings  which  are  in  their  origin  rensonably  directed  for  the  benefit  of  the 
estate,  or  which  have  in  their  result  conduced  to  that  benefit.  (Bartlett  t.  Wood, 
80L.  J.  Ch.  614;  9  W.  R.  817 ;  4  L.  T.  N.  8.  692.) 

And  in  an  administration  suit  of  an  intestate's  estate  where  the  whole  of  the  rea^ 
and  personal  estate  was  insufficient  to  pay  the  claims  made  by  creditors,  held,  that 
the  heir  at-law  and  administratrix  were  entitled  to  their  costs  as  between  solicitor 
and  client,  and  also  to  all  costs,  char^res,  and  expenses,  properly  incurred  by  them 
in  respect  of  the  intestate's  estate.  (Tardrew  y.  Howell,  Parry  y.  Howell,  2  Giff. 
680;  7  Jur.  N.  8.  937;  80  L.  J.  Ch.  191 ;  9  W.  R.  296;  8  L.  T.  N.  8.  661.)  See 
also  on  the  question  of  costs,  (Barnwell  y.  Iremonger,  1  D.  &  Sm.  266 ;  Maddison 
Y.  Chapman,  1  Johns  &  H.  470;  Watson  y.  Fitzpatrick,  11  Ir.  Ch.  R.  216;)  where  a 
party  appeals  from  a  decree  in  an  administration  suit,  and  is  successful,  he  will  be 
allowed  the  costs  of  the  appeal  out  of  the  estate.  (Menzies  y.  Ridley,  2  Grant's 
Chao.  R.  644.)  An  executor  or  administrator  has  no  right  to  move  for  a  decree 
nerely  to  obtain  indemnity  by  passing  his  accounts  under  the  direction  of  the  court, 
there  should  be  some  question  or  dispute  to  submit  to  the  court,  otherwise  he  will 
not  reeeiYe  his  costs.  (White  y.  Cummins,  8  Grant's  Chan.  R.  602.)  Where  a  bill 
is  filed  against  executors,  as  such,  who  have  renounced  probate,  it  will  be  dismissed 
against  them  with  costs.     (Stinson  y.  Stinson,  2  Grant's  Chan.  R.  608.) 

MOTION  FOR  A  DECREE  AFTER  TIME  FOR  ANSWERING 
HA8  EXPIRED. 

XVL  The  plain tiflF  in  any  suit,  at  any  time  after  theThepWntiirisa* 
period  allowed  to  the  defendant  for  answering  has  ex-fofi*iS^JJ*«u 
pired,  but  before  replication,  (r)  may  move  the  court  SSSTf^^^wer- 
for  such  decree   or  decretal  order  as  he  may  think  *^***'**^*'*^ 
himself  entitled  to  ;  (s)  and  the  plaintiff  and  defendant 
respectively  may  file  affidavits  in   support  of  and  in 
opposition  to  such  motion,  (t)  and  may  use  the  same  at 
the  hearing  thereof;   and  when  such  motion  is  made 
after  an  answer  filed  in  the  cause,  the  answer,  for  the 
purpose  of  the  motion,  is  to  be  treated  as  an  affidavit. 

(r)  This  order  cozxesponds  with  EngliBh  act  15  and  10  Tic,  c,  86, 1. 10* 
12 
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On  motion  for  decree  repIioaUon  need  not  be  filed  either  before  or  after  notice. 

g)uffield  T.  Stnrges,  9  Hare,  App.  Izxzvii ;  b.  c,  22  L.  J.  Ck'  ^83.;  BUkf^T*  Cox,  1  W» 
.  124.) 

Motions  for  decree  may  be  set  down  at  auj  time,  before  the  court  enters  on  thfi 
paper.     (Clarke  t.  Hall,  7  Grant's  Chan.  B.  889.) 

(«)  A  plaintiff  moving  for  a  decree  according  to  the  prayer  of  the  bill,  may  have 
the  same  relief  which  he  could  have  had  at  the  hearing  of  the  oanse  in  the  ordinary 
way.  (Norton  t.  Steinkopf,  Kay  45,  App.  x.;  s.  c,  28  L.  J.  Cb.,  86 ;  22  L.  T.  169.^ 
But  this  practice  was  disapproved  of  by  Stuart,  Y.  C,  in  Aylett  f*  Pontin,  2dtb 
June,  1858. 

A  notice  of  motion  for  a  decree  is  not  be  to  treated  as  an  ordinary  motioa  in  tlit 
course  of  a  cause  which  the  plaintiff  is  at  liberty  to  abandon  on  the  usual  terms, 
and  the  plaintiff  hating  given  a  notice  of  motion  for  a  decree,  cannot,  without  leave, 
abandon  that  mode  of  heariog  the  cause,  and  proceed  to  a  hearing  in  the  ordinary 
way«  (McLaughUn  v.  Whiteside,  7  Grant's  Chan.  R.  615.)  In  tills  case  the 
plaintiff  having  countermanded  the  notice,  filed  replication  ana  set  the  cause  down 
for  examination ;  the  replication  was  ordered  to  be  taken  off  the  files  and  the  cause 
struck  out  of  the  examination  list  with  costs,     (s.  c,  Grant's  Chamu  B.  56.) 

(i)  This  practice  has,  in  effect,  been  repealed  by  the  orders  of  29th  June,  IB&l* 
which  have  limited  the  application  of  this  order  to  suits  in  which  no  evidence  is  ne- 
cessary, or  where  the  evidence  is  essentially  documentary.    The  order  is  as  folio wa: 

•'MOTION  FOB  DEOEEB. 

Where  a  party  has  given  notice  of  motion  for  decree,  he  is  to  set  the  cause  dowii 
te  be  heard  on  such  motion,  not  less  than  ten  days  before  the  day  for  which  such 
notice  is  given,  unless  he  shall  have  obtained  an  order  allowing  a  less  time  for  such 
purpose. 

Motions  for  decree  are  to  be  allowed  only  in  three^elasses  of  joases,  namely : — 

First.— When  there  is  no  evidence. 

Second.— Where  the  evidence  consists  only  of  doouments,  and  such  affidavits  as  are 
necessary  to  prove  their  execution  or  identity,  without  the  necessity  of  any  cro68- 
examination. 

Third—Where  infants  are  concerned,  and  evidence  is  necessary  only  so  fiir  as  tli^, 
are  concerned  for  the  purpose  of  proving  facts  which  are  not  disputed ;  but  this  order 
is  not  to  apply  to  cases  in  which,  but  for  this  order,  the  court  would  grant  leave  to 
serve  short  notice  of  motion  for  decree  in  order  to  prevent  irreparable  iigury." 

The  practice  of  hearing  by  way  of  motion  for  decree,  although  limited  in  its  geiiei> 

.  ral  application  to  the  cases  above  mentioned,  may  be  resorted  to  **  in  cases  where 

the  court  would  grant  leave  to  serve  short  notice  of  motion  for  decree  in  order  to 

prevent  irreparable  injury;"  it  therefore  becomes  necessary  to  refer  to  the  old  prao- 

tice,  and  to  cite  a  few  authorities  thereon. 

In  the  first  place  to  enable  a  party  to  move  for  a  decree  in  a  case  which  does  not 
come  within  those  mentioned  in  the  order  of  the  29th  June,  1861,  it  is  clear 
that  he  must  make  a  case  in  order  to  justify  such  an  application,  and  that  he  must 
obtain  leave  to  serve  a  notice  of  motion  for  decree.  The  affidavits  to  be  used  on 
such  a  motion  must-be  filed  with  the  registrar  before  the  notice  is  served,  see  Order 
XL.,  sec.  2^  and  a^  list  of  such  affidavits  should  be  set  forth  in  the  notice  of  motloB. 
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Aad  iiie  court  on  granting  the  leave  ironld  no  donbt  limit  the  time  within  which  th« 
iBOthm  may  be  heard,  and  within  which  the  defendant  must  file  his  affidaTita  in 
aaiiwer,  and  the  ptaintiif  faia  affidarita  in  reply,  and  that  sneh  terms  and  conditions 
should  be  embodied  in  an  otder  made  on  the  ex  parte  application  of  the  plaintiff  for 
have  to  aerre  liia  notice  of  motion,  and  a  copy  of  snch  order  should  be  senred  with 
the  notice  of  oaotion. 

The  CO  art  wonid  also,  withont  donbt,  embody  terms  as  to  cross-examination  of 
parties  making  affidavits  either  in  support  of  the  plaintiff's  or  the  defendant's  case. 
For  a  plaintiff  or  defendant  making  affidavits  in  support  of  or  against  motion  for 
decrtt  may  be  oroea-examined  thereon.  (Williams  y.  Williams,  1*1  Bea.  156 ;  s.  c, 
10  Hare,  App.  xlv. ;  17  Jur.  434 ;  1  W.  B.  818.)  So  a  defendant  may  be  cross-exam- 
ined upon  hia  answer  and  will  not  be  aHowed  to  read  it  on  a  motion  for  decree,  un- 
less tiie  plaintiff  has  had  an  opportunity  of  cross-examining  him  thereon.  (Wight- 
IMB  ▼  Wheelton,  28  Bea.  897  ;  s.  o.,  8  Jur.  N.  S.,  124 ;  6  W.  B.  887 ;  28  L.  T.  816 ; 
Behden  t.  Wesley,  26  Bea.  482 ;  88  L.  T.  25.)  The  practice  hereon  has  been  deter- 
nbed  in  Stephens  t.  Heathcote,  1  Dr.  &  Bm.  188 ;  8  W.  B.  886 ;  29  L.  J.  Ch.  529 ; 
26  L.  T.  N.  S.  112 ;  6  Jur.  N.  8.  812  ;  as  foUows : 

1.  That  a  plaintiff  may  read  a  defendant's  answer  against  the  defendant  without 
notice.    (Dawkins  t.  Mortan,  IJ.  &  H.  889.) 

2.  That  a  defendant  may  not  read  one  defendant's  answer  against  his  oo-defend- 
aat  trithout  notice, 

^.  nat  a  defendant  may  not  read  his  own  ansifer  against  the  plaintiff  without 

4.  That  if  the  plaintiff  reads  one  part  of  a  defendant's  answer  against  that  de- 
ftadant,  such  defendant,  notwUhetanding  that  no  notice  hoe  been  given^  is  at  liberty  to 
read  the  rest  of  his  answer  as  a^inst  the  plaintiff.  A  defendant  can  read  his  co- 
deAsadant'a  answer  against  the  plaintiff,  but  only  on  notice,  (Lord  t.  CoWin,  8  Drew. 
S22 ;  BushoQi  T.  Turner,  cited  in  8  W.  B.  887.) 

Where  the  plaintiff  ean  read  the  defendant's  answer  without  notice,  he  may  always 
•Bter  it  as  read  in  the  decree.  (Bright  t.  Legerton,  29  Beav.  69 ;  29  L.  J.  Cb.  856.) 
As  to  the  effect  of  giving  notice  of  an  intention  to  read  the  defendant's  answer. 
(Wright  T.  EdwtfdB,  7  W.  B.  198.) 

Notice  of  the  motion  is  to  be  served  upon  the  defen-tiontobeMrr^ 
dant  or  defendants  at  least  three  weeks  before  the  dajibrethedajof 
fixed  for  the  application,  (u) 


(s)  Eng^Ush  ConsoUdated  Order,  No.  XXXIII.,  rule  4. 

mthinteH  days  from  the  serrice  of  the  notice  the  ^^^JJ'JJj 
defendant  must  file  his  aflSdavits  in  answer,  {v)  after'notke. 


(9)  JBDgUsh  Consolidated  Order,  No.  XXXIII.,  role  6. 

Wiihiii  six  days  after  the  expiration  of  snch  ten  days 
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^x^^nSi  *^^  plaintiff  is  to  file  his  affidavits  in  reply  ;  and  except 
Saji  •Iter.  g^  f^y  ^g  theso  affidavits  are  in  reply,  they  are  not  to  be 
regarded  by  the  court,  unless  upon  the  hearing  of  the 
motion  the  court  shall  give  the  defendant  leave  to  an- 
swer them ;  and  in  that  case  the  costs  of  such  affidavits, 
and  of  the  further  affidavits  consequent  upon  them,  are 
to  be  paid  by  the  plaintiff,  unless  the  court  order  other- 
wise, (w) 


(v)  Engliflh  Consolidated  Order,  No.  XXXIII.,  role  7. 


No  Airther  eri- 


No  further  evidence,  on  either  side,  is  to  be  used  upon 
ezwpV^  the  hearing  of  such  motion,  without  the  leave  of  the 

llMTe.  X     /   \ 

court,  [x) 

(x)  English  Consolidated  Order,  No.  XXXIII.,  role  8. 

SJ^'i  Sa!^      Upon  hearing  the  application,  the  court,  in  its  discre- 

pmoiinoeade.  ^^^^  j^^j  either  grant  or  refuse  the  motion,  or  may 

give  such  directions  for  the  examination  of  either  parties 

JS^J^'it2**'or  witnesses,  or  for  the  making  of  further  enquiries,  as 

the  circumstances  of  the  case  may  require,  and  upon 

such  terms  as  to  costs  as  it  may  think  right,  (y) 

(y)  Engliah;Act,  16  &  16  Tic,  eh.  86,  sec.  16. 

The  court  may  dismiss  the  bill.  (Robinson  t.  Lowater,  2  Eq.  Bep.,  1070.)  Bat 
sbould  the  court  think  the  case  made  by  the  bill  inconsistent  with  the  relief  prayed, 
or  not  proved  by  the  CTidenoe,  it  may  simply  refuse  the  motion  with  6osts,  and  leaye 
the  cause  to  come  on  for  a  hearing.  (Thomas  v.  Bernard,  7  W.  R.  86 ;  s.  c,  6  Jar. 
N.  S.  81  ;  82  L.  T.  208 ;  and  see  Warde  ▼.  Dickson,  5  Jur.  N.  S.  698.)  In  exercising 
their  discretion  under  this  section,  the  court  will  of  course  be  guided  by  the  ordi- 
nary rules  of  equity.  (Adams  ▼.  Smyth,  22  L.  J.,  Ch.  968 ;  s.  c,  1.  W.  R.  476.) 
The  motion  is  equivalent  to  the  hearing  of  the  cause,  and  the  court  may  grant  tlie 
parties  all  the  relief  they  could  have  at  the  hearing.  (Norton  y.  Steinkopf;  1  Kaj 
46.)  And  it  is  sufficient  to  move  fur  a  decree  **  according  to  the  prayer  of  the  bill." 
(Und,)  For  reference  as  to  a  motion  for  decree  see  DanieU's  Ch.  Pr.,  8rd  Ed., 
661 ;  Smith's  Ch.  Pr.  549;  Ayckbum,  129;  Braithwate,  120;  Morgan's  Chanoeiy 
Orders,  514. 


Digitized 


by  Google 


BBCBBB  ;    BEVORE  AKSWBB. — RBPLTOATION.  93 

[OBDIBS  XVU,    AST>  TVUl,,  OK.  I.] 

MOTION  FOB  A  DBCBBB  BEFOBB  THE  TIME  FOB  AKSWBB- 

INQ  HAS  EXPIBED.  ^    ,  ^^^ 

XVIL  When  it  can  be  made  to  appear  to  the  court  S7nyeii  SJ^ 
&at  it  will  be  condncire  to  the*  ends  of  justice  to  permit  tii«werin«  ha* 
sach  notice  of  motion  to  be  served  before  the  time  for  of  um  eonrt 
answering  the  bill  has  expired,  the  plaintiff  may  apply 
to  the  court,  ex  partCj  for  that  purpose,  at  any  time  after 
the  bill  has  been  filed,  and  the  court,  if  it  thinks  fit, 
msj  order  the  same  accordingly ;  and  when  such  per- 
mission is  granted,  the  court  is  to  give  such  directions, 
as  to  the  service  of  the  notice  of  motion  and  the  filing 
of  the  affidavits,  as  it  may  deem  expedient. 

XTpon  the  hearing  of  the  motion  for  a  decree  orJJ^^^*** 
decretal  order,  the  court,  in   its   discretion,  may  either  ""^^ »  ^•"^ 
jrrani  or  refuse  the  application,  or  may  give  fiiuch  direc-o^^^^,,^ 
tions  for  the  examination  of  either  parties  or  witnesses,  JSJ^l,"***'^ 
or  for  the  making  of  further  enquiries,  or  with  respect  or  may  order  «» 
to  the  farther  prosecution  of  the  suit,  as  the  circum-'"***®^"*"*^ 
stances  of  the  case  may  require,  and  upon  such  terms  as 
to  costs  as  it  may  think  right,  (z) 

(«)  A  plaintiff  is  not  entitled,  as  of  course,  to  a  decree  before  the  time  for  answer- 
ing the  bill  has  expired ;  some  special  ground  must  be  shewn  to  induce  the  court  to 
grant  it.  (Davidson  ▼.  McKillop.  4  Grant's  Chan.  Rep.,  146.)  This  order  appUes 
to  foredosnre  as  well  as  to  other  suits. 

JOINING  ISSUE.    EBPLICATION. 

XVllI.  No  subpoena  to  rejoin  is  to  be  issued.     Onejj^,,^^,^,^^^^, 
replication  only  is  to  be  filed  in  the  cause,  unless  the  ^^^^ 
court  shall  order  otherwise ;  (a)  it  is  to  be  in  the  form SSJuJ'iSSJS 
set  forth  in  schedule  J.  hereunder  written,  or  as  near'' 
thereto  as  circumstances  admit  and  require  ;  and  upon  canM  to  be  at 
the  filing  of  the  replication  the  cause  is  to  be  deemed  tothe'npiicau^. 
be  completely  at  issue. 


(•)  Ifhwre  the  plaintiff  cannot  obtain  a  decree  on  motion,  or  cannot  hear  the  cause  on 
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the  order  pro  eot^enOf  or  on  bill  and  acsirer,  he  most  reply  to  the  answtr,  whiek 
oonrse  is  analogous  to  traTersiog  it ;  and  the  defendant  is  thereupon  compelled 
to  prove  the  matters  contained  in  it.  The  replication  may  be  filed  at  any  time  after 
all  the  defendants  have  put  in  their  answers,  or  when  the  order  to  take  the  bill  ^ro 
fon/uso  as  to  some,  (the  others  having  answered),  has  been  obtained. 

A  plaintiff  can  have  a  cause  hear>l  in  a  different  manner  against  different  defend- 
ants, that  is  to  say,  he  may  have  it  heard  on  the  order  pro  eonfuto  against  one,  M 
bill  and  answer  against  another,  and  may  reply  as  to  the  others ;  the  form  of  repli- 
cation expresses  the  manner  in  which  the  suit  is  to  be  heard  against  each  defsndan^ 
as  will  be  seen  by  referring  to  the  form,  infra.  The  replication,  when  engroflwd,  ii 
filed  with  the  registrar,  or  deputy  registrar,  (if  the  bill  is  filed  in  an  outer  ooun^,) 
and  notice  of  the  filing  must  be  eenred^on  th^^ame  day  on  the  solicitors  of  all  m 
defendants  who  have  answered. 


A  replication  when  filed,  most,  like  all  other  pleadings  and  prooeedings,  be  < 
in  conformity  with  the  2nd  and  8rd  sections  of  Order  XLUI.  of  the  Orden  of  Jane, 
1868. 

The  2nd  and  8rd  sections  of  Order  XLUI.  are  as  follows : 

**  Sec.  2. — Upon  every  writ  sued  out,  and  upon  every  informaUon,  bill,  demurrer, 
answer,  or  other  pleading  or  proceeding,  there  shall  be  endorsed  the  name  or  firm 
and  place  of  business  of  the  solicitor,  or  solicitors  by  whom  such  writ  hat  ba«B  sued 
out,  or  such  pleading  or  other  proceeding  has  been  filed  ;  and  when  such  solicitors 
are  agents  only,  then  ther^  shall  be  further  endorsed  thereon  the  name  or  ftnfei,  and 
plaoe  of  business  of  the  principal  solicitor  or  solicitors. 

Sec.  8. — Every  party  suing  or  defending  in  ptr^on  is  to  cause  to  be  endoned  et 
written  upon  every  writ  which  he  sues  out,  and  upon  every  information,  bill,  demur- 
rer, answer,  or  other  pleading  or  proceeding,  his  name  and  place  of  residence,  and 
also  (when  his  place  of  residence  is  more  than  three  miles  from  the  effioe  where 
such  pleading  or  other  proceeding  is  filed)  another  proper  place,  to  be  called  his 
address  for  service,  not  more  than  three  miles  from  the  said  office,  where  wtila,  ne*- 
tices,  orders,  warrants,  and  other  documents,  proceedings  and  written  oommnniea- 
tions,  may  be  left  for  him." 

It  is  important  to  observe  that  this  order  requires  every  pleading  or  proceeding 
to  be  endorsed  as  therein  mentioned.  Every  affidavit  filed  and  notice  of  ttotloa 
served,  ought  to  be  endorsed.    Very  little  attention  has  been  given  by  practltioneM 

Stnerslly  to  the  requirements  of  this  order  in  regard  to  the  endorsement  of  proeeed- 
gs  in  the  cause,  other  than  the  bill,  demurrer,  or  answer. 

It  frequently  happens,  that  from  the  state  of  the  cause  a  replication  oan  be  filed 
against  one  defendant  before  it  can  be  filed  against  another ;  bat  a  repfiefltion  can 
be  filed  onct  only  in  each  cause. 

Where  a  plaintiff  had  set  the  cause  down  and  served  notice  of  examination  with- 
eat  having  filed  a  replication,  he  was  allowed  to  file  one  nunc  pro  tune  on  the  pay- 
ment of  costs.    (Beckett  v.  Bees,  1  Grant,  484.) 

After  the  plaintiff  has  filed  his  replication,  it  is  irregular  to  obtain  «a  oWlet  if 
to  amend.     (Hitchcock  v.  Jaques,  9  Beav.  192.) 

So  after  publication  has  passed  the  plaintiff,  if  he  wishes  to  amend,  most  fiiel 
withdraw  his  replication.     (Anon,  1  Atk.,  51 ;  Turner  t.  Williams,  2  FowL  46.) 

It  is  irregular  to  file  a  replication  to  the  answer  of  a  deceased  defendant,  (Daw- 
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MD  T.  — -y  2  L.  J.  Ch.  148,)  and  by  the  same  cuee  a  repUcatioa  irregaUrly  filed 
is  #  pvoo^eding  in  Uie  oauee  until  it  is  taken  of  the  files. 

A  pt^atifFbas  been  permitted  to  wiUidraw  his  replication  and  set  his  cause  dawn 
for  hearing  on  bill  and  answer.     (Rogecs  y.  Goore,  17  Yes.  180.) 

As  a  general  rule,  howeyer,  as  we  have  before  seen  after  a  replication  has  been 
filed  it  cannot  be  withdrawn  and  the  bill  amended  further  than  by  adding  parties, 
unless  a  special  application  for  leave  is  made  to  do  so.  In  the  case  of  such  an  ap- 
plication in  addition  to  the  affidavit  usually  required  on  a  motion  for  leave  to  amend 
a  farther  affidavit  is  necessary  shewing  that  the  matter  of  the  proposed  amend- 
ment is  material  and  could  not,  with  reasonable  diligence,  have  been  sooner  intro- 
dnoed  into  the  bill.     (Daniell's  Ch.  Pr.,  3rd  ed.  668.) 

The  applleation  to  file  a  second  replication  is  not  granted  of  oonrse,  nor  it  seems, 
ezeept  in  eases  of  necessity.  (Stinton  v.  Taylor,  4  Hare,  608.)  But  it  has  been 
held  that  when  some  of  the  defendants  answer  after  replication  has  been  filed,  the 
plaintiff  should  move  for  leave  to  file  a  further  replication.  (Rogers  t.  Hoopeiv 
2  Drew.  97 ;  s.  c,  28  L.  J.  Ch.  449.) 

When,  after  a  notice  of  motion  by  one  of  two  defendants  to  dismiss  the  bill,  fbr 
want  of  prosecution,  a  replication  was  filed  to  the  answer  of  that  defendant,  theoouri 
refused  the  motion,  but  only  on  the  terms  of  the  plaintiff  undertaking  to  dismiss  the 
biH  Against  the  other  defendants,  and  paying  the  costs.  (Ileanley  v.  Abraham,  6 
Hare,  214.) 

In  a  case  where  replication  had  been  filed  by  the  mistake  of  the  plaintiff's  solici- 
tor, the  court  enlarg^  the  time  for  publication  of  the  evidence.  (Wragg  v.  Wragg, 
11  Juiv  701.) 

A  rsplieation  to  the  answer  of  a  deceased  defendant  is  irregular.  The  suit  should 
first  be  revired  against  his  representatives.     (Deeks^  v.  Stanhope,  2  W.  R.  651.) 

The  following  is  the  schedule  J.,  referred  to  in  this  order : 

SCHBDULB  J. 

FORM  OF  RBPLICATION. 

IN  CHANCBEY. 

A.  B « Plaintiff. 

and 
CD.,  B.  F.,  and  G.  H Defendants. 

The  plaintiff  in  this  cause  joins  issue  with  the  defendants  E.  D.,  (all  the  defend- 
ants who  have  answered,)  and  will  hear  the  cause  upon  bill  and  answer  against  the 
defendant  E.  F.,  (all  defendants  against  whom  the  cause  is  to  be  heard  upon  bill  and 
answer^)  and  on  the  order  to  take  the  bill  pro  con/esto  against  the  defendant  G.  H. 
(aft  theoaee  mny  be.) 

AppUeations-for  le»ve  to  withdraw  replication  cannot  be  made  after  witnesses  have 
been  examined.  (Gascoyne  v.  Chandler,  8  Swan.  418 ;  Bousfield  v.  Mould,  1  DeG* 
&  Sm.  847.) 

A  supplemental' answer  may  by  consent  be  filed  after  the  replication  has  been  filed, 
wtthont  withdrawing  it.     (Parsons  v.  Hardy,  21  L.  J.  Ch.  400.) 
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Where  no  order 
to  amend  has 


Seo.  2. — ^When  the  plaintiff  has  not  obtained  an 
5!5i<Sltt!i°to'be  order  to  amend  his  bill,  he  is  either  to  file  his  replication, 
SS°itdo^n*°or  set  down  the  cause  to  be  heard  on  bill  and  answer, 
^IbSt^SSr^^*  within  one  month  after  the  filing  of  the  last  answer.  (J) 

month  after 


(b)  <<  Filing  of  the  last  answer."  As  to  the  meaning  of  these  words,  see  Arnold  t. 
Arnold,  1  Ph.  805 ;  Dalton  t.  Hajter,  7  Bea.  586 ;  Forman  ▼.  Gray,  9  Bea.  196, 
200 ;  Sprye  ▼.  Reynell,  10  Bea.  851 ;  the  last  answer  means  **  the  last  answer  required 
to  he  put  in  previous  to  replication ;"  (Arnold  ▼.  Arnold ;  tupra,)  t.0.,  the  last  of  several 
answers  filed  bj  several  defendants.  (Forman  v.  Gray,  9  Bea.  200 ;  Duncombe  t. 
Lewis,  10  Bea.  278;  Stinton  v.  Taylor,  4  Hare,  608.)  But  in  Dalton  t.  Havter, 
supra,  the  words  were  held  to  mean  *<  the  last  answer  of  one  of  several  defttadants,' ' 
but  see  Sprye  v.  Beynell,  supra, 

SSSHSb^n  Sec.  3.— When  the  plaintiff  has  obtained  an  order  to 
^S^Jtti^u. amend  his  bill  after  answer,  he  is  either  to  file  his 
fiild. or theww^ replication,  or  set  down  the  cause  to  be  heard  on  bill 
and^amw,  ^^  and  answor.  within  the  times  following,  viz. : 

within    the  M- 
lowing  periods. 


When  no  anawer 
haa  been  filed, 
nnd  notice  of  an 
<qtpUeaHon  t^v 
ftinhertinie  to 
answer  bM  been 
■erred  within 
•even  daye  after 
tbeeervioeofthe 
notiee  of  amend- 
ment, then  with- 
in Iburteen  days 
after  servioe  of 
the  notiee  of 
amendment 


Where  an  appli- 
cation baa  beisn 
made  for  further 
time  to  answer 
an  amended  bill, 
bnt  such  applica- 
tion has  been  re- 
vised, then  with- 
in Ibnrteen  days 
after  such  re- 


(1.)  When  the  plaintiff  amends  his  bill,  and  no 
answer  is  put  in  thereto,  and  no  notice  of  an 
application  for  further  time  to  answer  is  served 
within  seven  days  after  service  of  the  notice 
of  the  amendment  of  the  bill,  the  plaintiff, 
after  the  expiration  of  such  seven  days,  but 
within  fourteen  days  from  the  time  of  such 
service,  is  either  to  file  his  replication  or  set 
down  ^  the  cause  to  be  heard  upon  bill  and 
answer;  otherwise  any  defendant  may  move 
to  dismiss  for  want  of  prosecution. 

(2.)  Where  the  plaintiff  amends  his  bill  after  answer, 
and  a  defendant,  within  seven  days  after  the 
service  of  the  notice  of  the  amendment  of  the 
bill,  serves  notice  of  an  application  for  further 
time  to  answer  the  amendments,  but  such  appli- 
cation is  refused,  the  plaintiff  is,  within  fourteen 
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dajns  after  sncii  refusaly  either  to  file  his  replica- 
tion, or  to  set  down  the  cause  to  be  heard  on  bill 
«nd  answer ;  otheridse  any  defendant  may  move 
to  clismiss  the  bill  for  want  of  prosecution. 

(3.)  When  a  defendant  puts  in  an  answer  to  amend-  y?"»  «  •»«■ 

^     '  '^  ded  bill  hu  been 

ments,  the  plaintiff  must  either  file  his  replication,  t°thi?u' to*** 
or  set  down  the  cause  to  be  heard  on  bill  and'*^*'»«*^*°«o' 

sucn  answer. 

answer,  within  fourteen  days  after  the  filing  of 
such  answer,  unless  he  obtain,  in  the  meantime, 
an  order  for  leave  to  amend  the  bill ;  otherwise 
any  defendant  may  move  to  dismiss  the  bill  for 
want  of  prosecution. 

FILING  PLEADINGS.    NOTICE. 

2IX.  When  any  party  or  solicitor  causes  an  answer,  on  tiw  wtne  daj 

,        ,       '^  that  an  answer* 

demurrelr,  or  replication,  to  be  filed,  he  is  to  give  J^oticej**™*"*'©'^ 
thereof,  on  the  same  day,  to  the  solicitor  of  the  adverse  51*1'  "o'J^i**® 

'  '      y^  be  given  to  the 

party,  or  to  the   adverse  party  himself  if  he  act  in  •^^^'^  p»»*j- 
person,  (g) 


(g)  A  oertifieate  of  the  registrar  will  be  coDclasive  as  to  the  filing  of  a  pleading. 
(BteTan  t.  Bargees,  10  Jar.  63.) 

la  Jonee  t.  Jones,  8  W.  R.  638,  it  was  held  that  omission  to  gire  notice  of  the 
Ifing  of  answer  did  not  deprive  the  defendant  of  his  right  to  move  to  dismiss ;  and 
ice  Loire  t.  Williams,  12  Bea.  482 ;  bat  our  court  has  refused  to  act  upon  these 
4edsioD8  as  rendering  this  order  of  no  effect;  and  accordingly  in  Kay  y.  Sanson, 
0ruit^8  Cham.  Rep.  71,  it  was  held  by  Spragge,  V.  C,  (Etlen,  V.  C.  concurring,) 
iMil  when  a  motion  is  made  to  dismiss  the  bill  for  want  of  prosecution,  the  party 
■Ofing  most  shew  that  notice  of  having  put  in  an  answer  has  been  duly  served. 

B  ^rolild  seem  that  ilthoagh  onder  this  order  any  party  filing  a  pleading  is  to  give 

notice  thereof  on  the  same  day^  an  omission  to  serve  such  notice  will  not  entitle  the 
opposite  party  to  treat  sucb  proceeding  as  a  nullity,  or  as  irregular.  (Smith  t. 
Muirhead,  2  GranVs  Ch.  E.  395)  The  order  would  appear  to  be  directory  only, 
regard  being  had  to  the  opinion  of  the  court  as  expressed  in  the  last  cited  case.  On 
tiie  Argument  of  this  case,  Bradstock  T.  Whatley,  6  Beav.  61,  (where  the  court 
reliered  the  party  from  the  effects  of  the  irregularity  on  payment  of  costs),  and 
y^nehi  Y  Anele  H  J^^-  ^^^  5  s.  c,  6  Hare,  107;  and  Johnson  v.  Tucker,  11  Jur. 
m-  n  Q    Id  SiuL-  6^^  \  16  L.  J.  Cb.  442;  were  cited.    la  the  last  mentioned  oase 
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a  replication  was  ordered  to  be  taken  off  the  files  because  notice  of  the  filing  of  it  lud 
not  been  given  on  the  day  on  which  it  was  filed.  It  seems  difficult  to  reconeile  the 
decision  of  the  court  in  Smith  ▼.  M airhead,  with  Johnson  t.  Tucker ;  but  see,  how- 
ever,  Lowe  t.  Williams,  where  the  omission  to  giro  the  notice  is  treated  as  an  irrega- 
laritj  from  the  effects  of  which  the  party  would  be  reliered  on  an  appUoadoB, 
but  on  payment  of  costs.  There  is  no  penalty  attached  to  any  neglect  or  omissios 
to  giro  the  notice  on  the  same  day,  no  penal  consequence  attached  to  a  disobedieoee 
of  the  direction  contained  in  the  order.  If  the  notice  reached  the  opposite  partj  ob 
the  following  day  the  question  is  does  it  make  the  filing  irregular,  or  is  it  not  rather 
a  non-compliance  with  the  directions  in  the  order  which  may  be  corrected  withoot 
resorting  to  the  extreme  measure  of  setting  the  filinji;  aside.  {Ibid. )  This  seemfl  to 
be  the  principle  upon  which  the  court  decided  Smith  ▼.  Mulrhead.  It  is  eletr, 
however,  that  if  the  party  filing  the  pleading  is  seeking  to  obtain  an  adTaottge 
thereafter  from  his  own  proceeding  he  must  produce  to  the  court  evidence  of  hanog 
complied  with  the  terms  of  the  order.     (Kay  v.  Sanson,  wpra,) 

It  must  be  observed  that  Wright  v.  Angle,  supra^  has  since  been  followed  in  a 
recent  case  of  Lloyd  v.  The  Solicitors'  Life  Assurance  Co.,  24  L.  J-  Oh.  704;  s.  o., 
8  W.  R.  640 ;  where  the  notice  had  not  been  given  till  the  fourth  day  after  the 
replication  had  been  filed,  and  it  was  held  that  the  proper  course  was  not  to  move 
to  take  it  off  the  files,  but  to  move  to  enlarge  the  time  for  taking  the  next  i tep  m  the 
eause.  In  this  case  the  V.  C,  with  a  view  of  discouraging  the  practice  of  making 
such  applicadons  on  a  mere  slip,  refused  to  give  any  costs. 

After  pleadings  have  been  filed  they  cannot  be  produced  from  the  files  before  any 
other  court  without  an  order  being  first  obtained.  (Cottle  t.  Cummings,  2  Qranfs 
Ch.  E.  580.) 

EVIDENCE  TO  BE  USED  AT  T^E  HEARING. 

£St"S!!roS2!l;     XX.  (A)Either  plainiiflF  or  defendant  may,  at  any 
01^  fo^tJ^^time  after  answer,  or  when  the  application  is  on  behalf 
Mpera  at  any    of  the  plaintiff,  after  the  time  for  answering  has  expired, 
fwtr.     '*^     obtain  an  order  of  course  upon  praecipe,  requiring  the 
adverse  party  to  produce,  within  a  time  to  be  limited  by 
the  order,  all  deedsj'  papers,  writings  and  documents  in 
his  "Custody  or  power,  relating  to  the  matters  in  question 
in  the  cause,  under  oath,  and  to  deposit  the  same  with 
the  registrar  of  the  court,  for  the  usual  purposes.    Bat 
neither  plaintiff  nor  defendant  is  to  be  held  bound  to 
produce,  in  pursuance  of  such  order,  any  deeds,  papers, 
writings,  or  documents,  which  a  defendant  now  admit- 
ting the  same  by  his  answer  to  be  in  his  custody  or 
power  would  not  be  bound  to  produce. 


(A)  Under  the  old  practice  production  of  documents  was  obtained  by  motion  in 
court,  grounded  on  admiBsions  in  the  defendant's  answer.    (Wigram  on  Di800Tei7> 
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200;  Danieirs  Chan.  P,,  2iid  edit.  1662.)  Now  it  is  obtained  under  this  order; 
(NiehoU  t.  Elliott,  8  Grant's  Ch.  R.  536;)  and  it  is  important  to  consider  the  numer- 
oos  eases  which  have  arisen  and  which  give  its  interpretation.  The  application  may 
be  made  by  the  plaintiff  at  any  time  after  answer,  or  after  the  time  for  anevermg  hat  ex- 
pired,  and  by  the  d<*fendant  at  any  time  after  he  hat  filed  hit  antwer ;  an  order  obtained 
by  ft  defen<bfcnt  before  he  has  filed  bis  answer,  unless  obtained  by  special  leave  of  the 
eonrt,  would  be  irregular  and  would  be  discharged  with  costs.  The  order  is  ob- 
tained on  prsBcipe  and  is  usually  termed  **  the  four  day  order  for  production,'*  four 
days  being  the  time  usually  limited  therein,  and  it  should  be  obtained  from  the  regis- 
trar's office  in  Toronto,  if  the  bill  be  filed  there,  or  from  the  office  of  the  deputy- 
registrar  of  the  county  in  which  the  bill  is  filed.  When  obtained  a  copy  is  serred 
upon  Uie  solicitor  of  the  party  required  to  produce.  If  he  does  not  comply  with  the 
order  within  the  time  thereby  limited,  a  certificate  of  such  non-compliance  must  be 
obtained  nndffr  the  hand  of  the  registrar  or  deputy-registrar,  as  the  case  may  be,  and 
a  motion  made  ex  parte  in  chambers  for  an  order  nisi ;  this  order  will  be  granted  on 
the  production  of  such  certificate  and  of  the  four  day  order  with  an  admission  or  an 
affidavit  of  serrice  thereof.  The  order  niti  thus  obtained  must  be  served  on  the 
party  required  to  ^rodnee  pertonally — service  on  his  solicitor  is  unnecessary,  although 
in  practice  usual,  but  it  is  insufficient.  See  Order  XLVI.  of  the  Orders  of  1868, 
sec.  9,  which  requires  that  the  order  niti  be  personally  served  on  the  party  required 
to  obey  the  same.  Care  must  be  taken  that  upon  the  copy  of  the  order  niti  when 
served  is  endorsed  the  notice  referred  to  in  Order  XLVI.  of  these  orders,  sec.  6.  If 
this  order  be  disobeyed  an  attachment  will  issue  on  motion  made  in  chambers  therefor. 

In  moving  for  an  attachment  proof  must  be  tendered  of  the  personal  service  of  the 
order  nisi  and  notice,  and  the  affidavit  should  shew  that  the  original  order  was  shewn 
to  the  party  served,  and  a  certificate  of  non-compliance  with  the  order  niti  under  the 
hand  of  the  registrar  must  be  produced,  dated  on  the  day  on  which  the  motion  for 
the  order  absolute  is  made.  Such  is  the  practice  in  its  simple  form ;  but  where  a 
party  complies  by  filing  an  intuficient  affidavit,  the  practice  will  be  hereinafter  re- 
ferred to  under  the  authority  of  the  reported  decisions  thereon.  Where  a  party  de- 
fendant filed  an  insufficient  affidavit,  in  England,  it  was  held  that  the  plaintiff  might 
exoept.  (Laxarus  v.  Mozley,  5  Jur.  N.  S.  1120.)  In  our  court  the  practice  is 
to  move  ex  parte  for  an  order  niti,  and  if  the  court  thinks  it  a  case  requiring  notice, 
it  will  order  the  motion  to  be  made  after  notice  given  therefor.  When  a  defendant 
had  filed  three  insufficient  affidavits,  and  upon  the  plaintiffs  obtaining  an  attachment 
filed  a  fourth  one,  the  court  refused  to  take  it  off  the  file  as  irregular.  ( Harford  v. 
Uoyd,  28  L.  J.  Ch.  710.)  It  has  been  settled  in  England  that  a  defendant  who  has 
made  an  affidavit  under  this  order  cannot  be  cross-examined  thereupon.  (Manby  v. 
Bewieke,  on  appeal,  26.  L.  J.  20;  s.  c,  4  W.  R.  757;  over-ruling  Kay  t.  Smith,  20 
Bea.  666 ;  s.  c,  24  L.  J.  Ch.  788 ;  8  W.  R.  622.)  This  practice  has  not,  however, 
been  followed  in  this  country. 

A  question  has  been  raised  (Law  v.  The  London  Indisputable  Policy  Co.,  10  Hare, 
App.  XX.)  whether  a  company  or  a  corporation  answering  under  their  common  seal 
are  within  this  section.  But  in  Ranger  v.  The  Great  Western  Railway  Company, 
4  DeG.  &  J.  74 ;  7  W.  R.  420  ;  83  L.  T.  129;  28  L.  J.  Ch.  741 ;  6  Jur.  N.  S.  1191 ; 
the  affidavit  as  to  documents  was  directed  to  be  made  by  one  of  the  company's  offi- 
cers. This  practice  has  been  generally  adopted  in  our  courts,  and  the  affidavit  as 
to  documents  is  usually  required  to  be  made  by  one  of  the  principal  officers  of  the 
corporation,  and  the  process  for  non-production  would,  as  against  a  corporation, 
be  followed  up  by  orders  niti  and  absolute,  and  thereafter  by  sequestration. 

The  affidavit  should  be  made  in  the  form  settled  by  the  court,  and  wluob  is  aa 
feUows: 
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SOHRDULB  E. 

POBM  OP  APPIDAYIT  AS  TO  PBODUCTION  OP  DOgOMQNTS  UNDBft 

ORDER  XX. 

IN  CHANCERY. 
Between,  &o., 

I ■ ,  of •— make  of^Ui  aad  say  as.follova: 

(1).  1  say  I  have  in  my  possession  or  power  the  doooments  n^la^iiu;  to  the  mafe- 
ters  in  question  in  this  suit,  set  forth  in  the.  first  a^d  s^apna  pa]:ti(  pf  tti» 
first  schedule  hereto  annexed. 

(2).  I  further  say,  that  I  object  to  produce  the  said  doonments  set  forth  in  tho 
second  part  of  the  said  first  schedule  hereto. 

(8).  I  further  say, 

(Slate  upon  what  groi^nds  the  oltfeeiionit  madef  and  verify  th$^  fofile.  m/ot  «^ 

may  he.) 

(4).  I  further  say  that  I  haye  had,  but  have  not  now,  in  i)f\y  pomssioa  <uir 
power  the  documents  relating  to  the  matters  in  questioh  in  thib  suit,  aejt 
forth  in  the  second  schedule  hereto  annexed. 

(6).  I  further  say,  that  the  last  mentioned  documents  were  last  in  i^y  psfliW 
sion  or  power  on  {ttate  when,) 

(6)»  I  further  say, 

(State  what  hae  become  of  the  laet  mentioned  doeumente,  and  in  whoee  p^teeni^m 
they  now  are.) 

(7).  I  further  say,  according  to  the  best  of  my  knowledge,  remembnfiot^ 
information,  and  belief,  that  I  hafe  not  now,  and  nefer  have  had,  la  mj 
own  possession,  custody  or  power,  or  in  the  possession,  custody  or  powjsr 
of  my  solicitors  or  agents,  or  solicitor  or  ageot,  or  in  the  possession,  cos* 
tody  or  power  of  auy  other  person  on  my  behalf,  any  deed,  account,  boqk  of 
account,  voucher,  receipt,  letter,  memorandum,  paper  or  writing,  or  anj 
copy  of  or  extract  from  any  such  document,  or  any  other  document  what- 
soever,  relating  to  the  matters  in  question  in  this  suit>  or  any  of  them,  or 
wherein  any  entry  has  been  made  relative  to  such  matters,  or  any  of  thftm« 
other  than  and  except  the  documents  set  forth  in  U^e  first  and  •ecosjl 
schedules  hereto. 

NoTB  1. — (Jf  the  party  denies  having  any,  he  it  to  make  an  affidavit  in  form  ^ 
uvei^h paragraph,  omitting  the  exception.) 

KoTB  2« — (Thiefurm  of  affidavit,  though  nQt  ohligatary,  wUl  he  eatUfactory,) 

An  affidavit  in  the  form  prescribed  must  be  obtained  from  the  party  required  to 
produce,  inasmuch  as  the  production  can  only  be  enforced  upon  the  admissions  ooa- 
tamed  therein,  and  cannot  be  obtained  upon  the  oath  of  any  person  other  than  die 
party  required  to  produce.  (Atkyns  v.  Wright,  14  Yes.  211;  Lamb  t.  Orton,  1 
Drew  414 ;  22  L.  J.  Clf.  718.)  The  court  would  refuse  production  on  the  affidarit 
of  the  party  seeking  it,  and  who  might  allege  a  certain  document  to  bo  in  the  poo- 
session  of  the  party  against  whom  he  sought  Uie  production ;  (Lambv.  Orton,  tmptra^^ 
and  see  Wing  t.  Harvey,  I  Sm.  &  Qif.  App.  x. ;  17  Jnr.  481 ;  where  the  coorty  OA  tte 
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•ppKoatioii  of  tlift  pUin^  and  on  the  affidaTit  of  Ms  solicitor,  refased  production  of 
£<mment8  sJloged  to  be  in  the  defendant's  posseesion.  The  practitioner  will  there- 
fore see  the  importance  of  procuring  a  sufficient  affidavit  from  the  party  against 
whom  he  seeks  production. 

A  pluntiff 's  right  to  production  rests  on  the  same  grotmds  as  his  right  to  disooT- 
ery  generallj;  (Swinborne  y.  Nelson,  16  Beav.  416;  Clegg  ▼.  Edmonson,  22  Bear. 
1S6-187 ;  Quin  t.  Ratcliff,  8  L.  T.  N.  S.  866 ;  Rnmbold  ▼.  Forteath,  8  E.  &  J.  44 ;) 
wbetker  the  documents  are  to  be  produced  or  otherwise,  is  a  matter  to  be  deter- 
mined by  the  court ;  whether  they  are  sufficiently  protected  by  the  affidavit  and  the 
grounds  therein  disclosed,  is  also  a  matter  for  the  determination  of  the  court ;  but 
in  any  event  the  common  affidavit  must  be  made  as  to  documents  which  must  be  set 
out.  (Quin  T.  Ratcliff,  9  W.  B.  65  ;  6  Jur.  N,  S.  1327 ;  8  L.  T.,  N.  S.  868 ;  and 
■ee  also  Nicholl  v.  Elliott,  8  Grant's  Chan.  Bep.  586.)  The  defendant  may  resist 
production,  but  he  cannot  decline  to  make  a  nifficient  affidavit,  and  the  question  of 
priTileged  documents  is  not  a  matter  for  his  determination  solely.  (The  Bajah  of 
Coorg  ▼.  The  East  India  Company,  25  L.  J.  Ch.  845 ;  2  Jur.  N.  S.  407 ;  Devaynes 
T.  Robinson,  20  Beav.  42 ;  Lafone  v.  Falkland  Islands  Company,  27  L.  J.  Ch.  25  ; 
Betts  T.  Mensies,  26  L.  J.  Ch.  528;  Lancaster  v.  Evors,  1  PhlL  849.) 

The  defendant  is  not  obliged  to  produce  documents  in  his  possession  relating 
exdnsively  to  his  own  title.  (Sutherland  v.  Sutherland,  17  Bea.  209 ;  Clegg  y.  £dr 
monson,  m^a ;  Lind  v.  Isle  of  Wight  Ferry  Company,  S  W.  B.  540 ;  2  L.  T.  N.  S. 
603  ;  Bishop  of  Winchester  v.  Bowker,  9  W.  B.  404 ;  Felkin  v.  Lord  Herbert,  9  W. 
&.  756 ;  Howard  v,  Bobinson,  4  Drew.  522  ;  Lawlor  v.  Murchison^  &  Grant's  Ch. 
Rep.  568.) 

The  principle  seems  to  be  that  a  party  must  not  'only  shew  that  the  documents  in 
question  relate  to  his  title,  but  that  they  do  not  relate  to  the  plaintiff's. 

The  rule  is  nretty  clearl/  laid  down  in  Combe  v.  The  Corporation  of  London,  1 
T*  ft  C.  C.  C.  *68l ;  6  Jur.  571 ;  15  L.  J.  80 ;  10  Jur.  57 ;  to  protect  a  defendant 
from  the  production  or  discovery  of  a'docament  relatiog  to  the  subject  in  dispute  it 
U  not  sufficient  that  it  should  be  evidence  of  his  title  or  contains  evidence  wbich 
'  he  intends  or  is  entitled  to  use  in  support  of  his  case,  it  must  contain  no  matter 
sapporiing  the  plaintiff's  case,  or  impeaching  the  defence,  and  the  defendant  must 
fwear  with  a  reasonable  degree  of  distinctness  that  the  document  does  contain  no 
•ocb  matter.  See  also  Adams  v.  Fisher,  8  M.  &  Cr.  526 ;  Lancaster  v.  Evors.  1 
BhiL  349;  Wigram  Discovery,  p.  91  ;  and  Marquis  of  Bute  v.  Glamorganshire 
Canal  Co.,  1  Phil.  681 ;  15  L.  J.  60;  9  Jur.  1068.  If  documents  merely  shew  the 
title  of  the  plaintiff  and  some  of  the  defendant's,  who  are  in  the  same  interest,  and 
they  do  not  shew  any  title  whatever  in  the  defendant  asking  their  production,  they 
Hill  be  protected.     (Lloyd  v.  Purves,  4  U.  C.  L.  J.  287.) 

Wherel  the  plaintiff's  and  defendant's  cases  were  so  interwoven  and  inseparably 
eoaneoted  that  nothing  could  relate  to  the  one  without  relating  to  the  other,  the 
deHsndant  wais  ordered  to  produce  papers  connected  with  his  own  case,  though  he 
■were  that  they  did  not  relate  to  the  plaintiff's  title  or  the  case  made  by  the  bill. 
(Hamilton  v.  Street,  1  Grant's  Ch.  B.  827.)  Where  a  party  to  a  suit  admits  the 
possession  of  documents  relating  to  the  matters  in  question,  the,  opposite  party  is 
jffimd  fade  entitled  to  their  production,  and  the  party  in  whose  custody  they  are 
v^nst  assign  some  ground  for  exempting  them  from  the  general  rule.  (Uowcutt  v. 
Re«^  2  Grant's  Ch.  B.  268.) 

As  has  been  before  observed,  though  the  defendant  may  not  be  compellable  to 
yjeodaep  snch  documents,  he  cannot,  in  any  case,  decline  to  make  the  affidavit  in  the 
iSftraq^'pmon^'    (l^umbold  v.  Forteath,^  K.  &  J.  44.)    The  affidavit  must  be  in 
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strict  terms,  following  the  order  to  produce,  and  must  set  fortli  the  nmnberf  «od 
particulars  of  the  documents.  (Lazarus  t.  Mozley,  5  Jur.  N.  S.  1119;  86  L.  T.  8.) 
In  this  case  the  defendant  swore  that  he  had  no  documents  in  h|s  possession,  except 
such  entries  as  might  be  contained  in  the  book?  of  his  firm,  which  he  objected  to 
produce,  stating  that  they  were  only  in  his  possession  jointly  with  another,  who  was 
not  a  party  to  the  suit,  the  court  required  him  to  file  an  affidavit  shewing  the  num- 
ber and  particulars  of  such  documents.  See  also  Atkyns  t.  Wright,  14  Yes.  211. 
The  court  will  not  compel  production  by  a  defendant  of  documents  in  the  posseosioii 
of  an  agent  for  himself  and  a  person  not  a  party  to  the  suit  who  is  tenant  in  eoiA- 
mon  with  him  of  the  property  to  which  the  documents  relate.  (Edmonds  t.  Lord 
Foley,  10  W.  R.  210 ;  Bayley  v.  Cass,  10  W.  E.  370). 

The  defendant  moreover  is  not  allowed  to  decide  for  himself  as  to  the  releranoj 
of  the  documents  in  question.  (Caton  ▼.  Lewis,  22  L.  J.,  Ch.  946;  Bowes  t.  Fer- 
nie,  8  M.  &  C.  682 ;  ManseU  t.  Feeney,  9  W.  R.  610;  4  L.  T.  N.  S.  487.)  Seo  also 
Lafone  y.  Falkland  Islands  Company,  27  L.  J.,  Ch.  25.  The  plaintiff's  ease  as 
made  by  his  bill,  will,  so  far  as  an  application  for  production  is  ooneemed,  bo 
assumed  to  be  true,  and  for  obvious  reasons,  if  the  court  were  obliged  to  wait  until 
iJie  hearing,  it  would  be  tantamount  to  refusing  production  altogether.  (Qresley  t. 
Mousley,  2  K  ft  J.  288 ;  Bumbold  v.  Forteath,  8  K  ft  J.  44.) 

The  plaintiff,  as  a  general  rule,  has  a  right  to  inspect  all  documents  in  the  delbnd- 
ant's  possession  as  will  assist  his  ease ;  and  the  right  is  even  in  certain  cases 
extended  to  mortgagors,  although  generally  a  mortgagee  is  not  compelled  to  produce 
his  title  deeds  except  upon  payment  of  principal,  interest,  and  costs.  (Howard  t. 
Eobinson,  4  Drew.  522 ;  5  Jur.  N.  S.  186 ;  28  L.  J.  Ch.  671  ;  7  W.  B.  228 ;  this 
oase  will  also  be  found  in  5  U.  C.  L.  J.  168 ;  Bugden  v.  South,  26  L.  J.  Ch.  426 ; 
Jones  V.  Jones,  Kay,  App.  vi.)  A  prior  mortgagee  has  no  right  to  see  the  deed  of  a 
subsequent  mortgagee.  (Howard  v.  Robinson,  supra.)  The  mortgagee  of  a  term  is 
not  entitled  to  the  production  of  title  deeds  in  the  hands  of  a  purchaser  without 
notice  of  the  fee.  (Hunt  v.  Blmes,  27  Beav.  62;  5  Jnrt  N.  S.  645 ;  28  L.  J.  Ch. 
680 ;  7  W.  R.  471.)  This  latter  case  is  the  most  recent  authority  upon  the  question, 
and  it  was  held  that  a  purchaser  for  value  without  notice  was  not  bound  to  prodaoe 
the  title  deeds  of  an  estate  to  a  mortgagee  whose  security  preceded  the  porohase, 
although  the  bill  charged  that  the  deeds  were  fraudulently  retained  by  the  mort- 
gagor. A  mortgagee  was  compelled  to  produce  mortgage  deed  to  mortgagor,  that 
the  latter  might  inspect  an  endorsement  upon  the  instrument.  (Phillips  v.  Evans, 
2  T.  ft  C.  C.  C.  647.)  See  also  the  following  cases  on  production  : — (Qandee  t. 
SUnsfield,  4  DeG.  &  J.  1 ;  7  W.  R  821  ;  Wynne  v.  Humberstone,  27  Beav.  421 ;  28 
L.  J.  Ch.  281 ;  on  appeal  82  L.  T.  806;  Greenwood  v.  Greenwood,  6  W.  B.  119; 
Peile  V.  Stoddart,  1  M.  ft.  G.  192 ;  De  la  Rue  v.  Dickinson,  8  K.  &  J.  888 ;  Bates  ▼. 
Christ's  College,  26  L.  J.  Ch.  449 ;    Hampson  v.  Hampson,  26  L.  J.  Ch.  612.) 

Letters  passing  between  co-defendants  are  not  privileged.  (Betts  t.  Monties,  26 
L.  J.  528.)  Letters  passing  between  solicitor  and  client  are  privileged.  (Ford  t. 
De  Ponres,  7  W.  R.  299  ;  Lawrence  v.  Campbell,  4  Drew,  486 ;  7  W.  R.  886;  Wal- 
singham  v.  Goodricke,  8  Hare,  122.)  See  also  the  later  cases  of  Marsh  v.  Keith,  1 
Drew.  &  S.  842;  9  W.  R.  115;  Block  v.  Galsworthy,  2  Gif.  548;  Telford  T.  BSbs- 
kin,  1  Drew,  ft  S.  148;  Thomas  v.  Rawlings,  5  Jur.  N.  S.  676. 

As  to  agents,  see  Steele  v.  Stewart,  1  Ph.  471 ;  Carpmael  v.  Powis,  1  Ph.  687 ; 
Glyn  V.  Caulfield,  8  M.  ft  G.  468,  467,  and  the  cases  there  cited ;  Calley  t. 
Richards,  19  Beav.  408 ;  Lafone  v.  Falkland  Islands  Co.,  4  E.  ft  J.  85 ;  and 
Colyer  v.  Colyer,  9  W.  R.  452 ;  4  L.  T.  N.  S.  184.)  As  to  arbitrators,  see  Ponsford 
T,  Swaine,  4  L.  T.  N.  S.  15;  1  Jo.  ft  H.  488. 

The  court  refused  the  production  of  documents  pawned  before  the  institution  of 
the  suit.    (Liddell  v.  Norton,  Kay,  App.  xi ;  28  L.  J.  Ch.  169;  Re  Williams,  7  Jur. 
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K.  a  828;  North  t.  Hnber,  7  Jur.  N.  8.  767.)  A  Bolicitor*s  lien  is  no  defeDce 
ftgwnat  prodaction.  (Hope  ▼.  Liddell,  20  Beav.  488;  on  appeal  7  DeG.  M.  &Q. 
881 ;  24  L.  J.  Ch.  691 ;  1  Jur.  N.  S.  665 ;  Gaskell  t.  Chambers.  28  L.  J.  Ch  888; 
26  B«aT.  808 :  Be  Cameron's  Coalbrook  Railway  Company,  25  Beav.  1 ;  Re  Greg- 
801U  26  Bear.  87.)  An  undertaking  not  to  part  with  docaments  is  no  ground  for 
resisting  production.  (Penketbman  y.  lYbite,  2.  W.  R.  880)  Depositing  documents 
frith  a  third  person  is  no  answer  for  non -production.  (Rogers  t.  Rogers,  6  Jur. 
497.)  Documents  in  the  hands  of  trustees  cannot  be  ordered  to  be  delifered  up 
when  the  ceiiuia  que  trusts  are  not  parties  to  the  suit.  (Ford  ▼.  Dolphin,  1  Drew 
222 ;  Thomas  v.  Torrance,  Grant's  Cham.  46  ;  see  also  Penney  v.  Goode,  1  Drew  474 ; 
22  L.  J.  Ch.  871 ;  Taylor  v.  Rundell,  Cr.  &  Ph.  104 ;  Reid  t.  Langlois,  1  M.  &  G. 
627;  Lasarus  t.  Moxley,  supra;)  as  to  the  production  of  documents  not  in  the 
ezclQ8i?e  possession  ot  the  defendants,  but  okly  in  their  possession  jointly  with 
other  persons,  not  parties  to  the  suit. 

Where  an  absent  party  is  interested  in  documents  the  court  will  not  as  a  general 
mie  order  their  production,  unless  such  absent  party  be  brought  before  the  court. 
fSweet  T.  Hunter,  9  Jur.  807 ;  Bugden  ▼.  Tylee  or  South,  21  Bea?.  646 ;  26  L.  J.  Ch. 
425 ;  8  Jur.  N.  8.  788.)  This  will  no^  ftpply  however  in  a  case  where  such  absent 
ptatj  is  not  a  necessary  party  to  the  suit.  (Richardson  y.  Hastings,  7  Beay.  854; 
18  L.  J.  416 ;  Robertson  y.  Shewell,  15  Beay.  277.) 

The  order  should  be  obtained  before  the  hearing ;  after  decree,  or  on  cause  being 
eet  down  for  further  directions,  it  was  held  that  there  could  be  no  order  for  produc- 
tion.    (Bippin  ▼.  Dolman,  2  W.  R.  482.)     But  see  Hart  y.  Montifiore,  5  L.  T.  N.  8. 
441 ;  where  it  was  held  that  a  defendant  can  after  decree  obtain  an  order  to  produce      .     , 
•gainst  ft  eo-defendant.  .  4^/^**^^*^  a^iL  Jbroa^mCLta%.  Ofi^  ctee^iM^  p  9ipu^ 

The  documents  are  to  be  deposited  in  the  office  of  the  registrar,  or  deputy  registrar 
if  the  bill  be  filed  in  an  outer  county.  If  it  appear  from  the  affidavit  that  the 
docaments  are  in  constant  use  in  the  business  of  the  deponent,  and  are  necessary 
for  the  purposes  of  his  business,  the  court  will  order  production  at  the  place  of 
business;  (Grane  y.  Cooper,  4  M.  &  C.  268;)  or  they  may  by  arrangement  be 
^odueed  at  the  solicitor's  office.     (Groves  y.  Groves,  2  W.  R.  86.) 

If  production  be  not  obtained  before  the  hearing,  it  can  be  enforced  under  the 
decree  in  the  master's  office.  The  master  on  an  application  being  made  to  him  for 
that  purpose  will  give  a  direction  for  all  deeds,  books,  papers,  and  documents  to  be 
hrtraght  into  his  office,  and  issue  a  warrant  which  should  be  underwritten  in  terms  of 
the  master's  direction.    The  direction  must  be  entered  in  the  <*  Master's  Book.'' 

It  will  be  necessary  to  consider  the  practice  as  to  production  in  the  master's  office, 
•ad  the  process  for  enforcing  it. 

Having  made  the  application,  and  obtained  the  direction  and  warrant,  the  latter 
■faould  be  served,  and  on  the  day  of  its  return,  search  should  be  made  as  to  the  filing 
of  the  affidavit  and  the  production  of  the  documents,  which  under  this  practice  must 
be  left  in  the  master's  office.  The  common  direction  of  the  master  that  a  party 
riiall  produce  before  him  all  deeds  ana  documents,  entitles  the  master  to  require 
them  to  be  left,  and  refusal  to  leave  is  a  disobedience  of  his  warrant.  (Shirley  y. 
Ferrers,  1  M.  &  C.  804 ;  Sidden  v.  Leddiard,  1  Sim.  888.)  This  latter  case  expressly 
decides  that  the  order  to  produce  involves  an  order  to  leave. 

If  no  affidavit  be  filed,  and  the  documents  be  not  deposited,  an  application  should 
be  made  to  the  master  for  his  certificate  of  default,  and  upon  this  certificate  the 
party  requiring  the  production  should  move  in  Chambers  for  an  order  nisi  for  produc- 
tion. The  master's  certificate  of  non-production  must  be  dated  on  the  day  of  the 
inolioii.     (Hopkinson  y.  Leach,  8  Swan,  98 ;  Carleton  y.  Smith,  14  Yes.  180.)     The 
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order  niti  thus  obtained  need  not  be  endorsed  with  the  notice  under  Order  XLVL, 
section  6,  when  served ;  and  if  the  defendant  appears  by  a  solicitor,  serrioe  on  the  lat^ 
ter  Vill  be  good  service.  (Hobson  ▼.  Sherwood,  6  Beav.  63 ;  12  L.  J.  N.  8.  Ch.  447 ; 
7  Jar.  687.)  The  practice  as  to  the  service  of  an  order  niri  for  non-prodaotion  in 
the  master's  office,  differs  in  these  particulars  from  the  practice  under  the  "four  dtLf 
order.?'  If  the  order  nisi  be  disobeyed,  then  a  further  certificate  as  to  default  most 
be  procured  from  the  master  dated  on  the  day  of  the  motion,  and  an  order  abeolatb 
atid  attachment  will  be  granted. 

If  an  affidavit  be  filed,  but  the  documents  be  not  deposited,  it  is  in  the  dlsoretfo/b 
of  the  master  to  craot  a  certificate.  (Menna  v.  Dunn,  6  Mad,  840.)  And  if  the 
master  issues  an  irregular  certificate,  the  practice  is  to  move  to  dischary^e  tUe  order 
nUi,  and  to  take  the  certificate  off  the  files.  (Kemp  t.  Wade,  2  Keen  686.)  As  to 
production  in  master's  office,  see  also  Wormsley  t.  Bturt,  22  Bea.  898. 

The  principle  upon  which  production  will  be  ordered  in  the  master's  office  Ss  the 
same  as  relates  to  production  under  the  **  four  day  "  order ;  refereuoe  mkj  tti^More 
be  made  to  the  decisions  already  cited,  which  refer  to  this  practice. 

>^  As  to  who  may  inspect.  The  order  must  be  followed.  A  stranger  toaj  tiOit ;  kior 
any  person  not  strictly  within  the  terms  of  the  order.  (Summerfleld  t  Prilohar^ 
17  Bea.  9 ;  17  Jur.  361.)  An  agent  may,  but  he  must  be  a  Uffal  agent,  or  a  ffeMW 
agent,  and  not  an  agent  appointed  for  the  special  purposes  of  the  inspection. 
(Draper  v.  The  Manchester,  Sheffield,  and  Lincolnshire  Railway  Co.,  9  W.  R.  117 ; 
6  Jur.  N.  6.  1239 ;  80  L.  J.  Ch.  95  ;  8  L.  T.  N.  S.  402 ;  on  Appeal,  9  W.  R.  215; 
80  L.  J.  Ch.  286 ;  7  Jur.  N.  S.  86.)  A  co-defendant  cannot  inspect  (Bartley  r. 
Bartley,  1  Drew.  288  ) 

The  information  derived  from  documents  produced  must  not  be  made  public,  nor 
should  it  be  communicated  to  persons  not  parties  to  the  suit  (WIttlaus  r.  Tbo 
Prince  of  Wales  Insurance  Company,  28  Bea.  888 ;  8  Jur.  N.  d.  55 ;  ReyntfNk  W. 
eodlve,  4  K.  &  J.  88 ;  Enthoren  ▼.  Cobb,  5  DeG.  &  8m.  595 ;  on  Appeal,  2  D«a.  It. 
&  G.  682.) 

As  soon  as  the  purposes'  of  discovery  are  answered,  the  docnaents  wiH  bft 
ordered  to  be  re-delivered  to  the  producing  party.  (Dunn  v.  Dunn,  8  Drew.  17 ;  18 
Jor.  1068;  on  appeal,  7  DeO.  M.  &  G.207;  1  Jur.  N.  8.  122.) 

A  defendant  oannot  obtain  an  order  for  the  production  of  documents  in  the  postM- 
aion  of  his  co-d^tndant.  (Attorney-General  v.  Clapham,  10  Hare,  App.  bfUL^ 
Burbidge  v.  Robinson,  2  M.  &  G.  244 ;  but  see  Wynne  t.  Humberston,  27  BenT. 
421 ;  5  Jur  N.  S.  5 ;  82  L.  T.  268,  806 ;  Hart  v.  Montifiore,  5  L.  T.  N.  S.  441.) 

Sec  2. — The  affidavit  to  be  made  by  a  party  Who  haa 

nMiewii«re       been  served  with  an  order  for  the  production  of  doco- 

pTo^nS,  ''^     ments  under  the  preceding  section  may  be  in  the  form  or 

the  effect  set  forth  in  schednle  K.,  hereunder  written,  (t) 

(t)  For  schedule  E.,  see  notes  to  the  preceding  section. 

fcWMis  tMBT  he     Sbc.  3. — ^Any  exhibit  which,  according  to  the  present 
vit,  upon  order,  practico  of  the  court  might  have  been  proved  vMi  vb» 
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at  the  bfearifig,  may  be  proved  by  the  affidavit  of  a  wit- 
Bess  who  would  have  been  competent  to  prove  the  same 
at  the  hearing ;  an  order  having  been  taken  out  for  that 
pmpoee.  {k) 

(k)  Bxliibita  may  be  proved  hj  affidavit  at  a  hearing  on  bill  and  aniwer.  f Eillalv 
T.enhAm,2arant,281.)  ^         ' 

Poeomente  need  on  the  eiamination  of  iritnesses  before  the  eonrt  most  be  pro* 
perly  marked  bj  the  officer  and  referred  to  in  the  evidence,  otherwise  the j  cannot 
be  nad  at  the  hearing.    (HoUjirood  v.  Waters,  6  Grant,  829.) 

A  patent  which  has  been  lost  cannot  be  proved  hy  parol  evidence,  the  proper 
proef  is  an  exemplification  of  the  patent    (McCollnm  v.  Pavis,  8  U.  C.  Q.  B.  160.) 

A  memwial  coming  from  a  registr/  office^  if  80  years  old  does  not  require  proof, 
and  is  of  itself  good  secondary  evidence  of  the  deed ;  (Marvin  v.  Hales,  6  XT.  C.  C.  P. 
208) ;  if  less  than  80  years  old,  however,  it  must  be  proved  before  it  can  be  need  as 
■aeendaiy  evidence.    {Ibid,) 

It  would  seem  ahw  for  the  purposes  above  mentioned,  that  a  copy  of  the  memo- 
rial certified  by  the  registrar  is  as  good  evidence  as  the  memorial  itself.  (Lynch  v. 
CVHarft,  6  U.  C.  C.  P.  269.) 

Letters  are  admisrible  as  exhibits  though  not  mentioned  in  the  pleadings.  (Wil- 
mM  V.  Boulton,  1  arant,  479.) 

Where  an  instrument  is  produced  upon  notice  by  an  adverse  party,  who  claims  an 
interest  in  the  cause  under  such  instrument,  the  party  calling  production  is  not 
boond  to  prove  its  execution.  (Ghisholm  v.  Sheldon,  2  Grant's  Chan.  Rep.  181 ;  and 
Pearce  v.  Hooper,  8  Taunt  60 ;  Bearden  v.  Minter,  6  Man.  &  Gr.  204.) 

This  section  is  practically  of  little  f»ree  now,  for  as  by  the  recent  Orders  of  10th 
January,  1868,  for  which  see  note  to  next  section,  the  hearing  of  a  cause  is  to  fol- 
low immediately  after  the  examination  of  the  witnesses,  it  has  been  held  that  where 
a  eause  has  been  set  down  for  examination  and  hearing,  exhibits  must  be  proved 
wiod  9oee  and  not  by  affidavit.  (Dickenson  v.  Duffill,  per  V.  C.  Fsten,  20th  Feb- 
ruary, 1868.)  Where  the  evidence  being  closed,  and  at  the  time  when  the  argument 
was  about  to  be  proceeded  with,  the  plaintiff's  counsel  desired « to  put  in  a  docu- 
ment which  either  proved  itself^  or  could  be  proved  by  affidavit,  the  V.  C.  allowed 
tibe  document  to  be  put  in,  but  refused  to  permit  an  affidavit  to  be  read  to  prove  it. 

%  Order  of  court  promulgated  on  the  26th  April,  1862»  it  is  provided  as  fol- 
lows:— 

BBADING  DSPOSITIONS  IK  OTHBE  OAUSBS. 

**  Any  parfy  shall  be  entitled  in  ftiture  upon  notice,  without  order  to  use  deposit 
tiens  taken  in  another  suit,  in  cases  where  under  the  present  prac^oe  he  is  entitled 
io  use  sneh  depo^tiens  i^^on  obtaining  the  common  order  for  that  purpose*" 

The  true  test  of  their  admission  seems  to  be  whether  the  first  suit  raised  tbe-same 
iMue,  and  was  virtually  between  the  same  parties,  t.  e.,  between  persons  representing 
Ito  same  interests  as  tfa»  first.  (Lawrence  v.  Mauto.  4  Drew.  472;  28  L.  J.  Ch. 
681 ;  8.  c,  7  W.  B.  814 ;  Borough  v*  Whicheote,  8  Bre.  P*  0. 696 ;  Ooke  v.  Foutiiiii 
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1  Vem.  418 ;  Bade  t.  Lingood,  1  Atk.  2  04  ;  Humphreys  t.  PenEam,  1  M.  &  C. 
680;  Maokworth  ▼.  Penrose,  1  Dick.  50.)  The  fact  that  the  plaintiff  in  the  second 
suit  was  a  co-defendant  in  the  first  snit,  will  not  preyent  the  conrt  fh)m  allowing  the 
depositions  of  the  witnesses  in  the  first  suit  to  be  read,  if  the  partj  against  whom 
thej  are  to  be  read  had  an  opportunity  of  cross-examining  the  witnesses.  (Ne^il  t. 
Jolmson,  2  Vem.  447  ;  Askew  ▼.  Poulterers'  Company,  2  Yes.  Sen.  89.)  It  is  net 
necessary  that  the  witnesses  whose  depositions  are  to  be  used  should  be  aead ;  (City 
of  London  t.  Perkins,  8  Bro.  P.  C.  602  ;)  but  see  Carrington  ▼.  Comock,  2  Sim.  567. 
It  is  necessary,  says  Daniell,  in  his  Chan.  Pr.,  8rd  ed.,  p.  697,  *'  That  to  entitle  a 
party  to  read  the  depositions  taken  in  another  cause,  that  the  person  against  whom 
they  are  offered  in  CTidence,  or  the  person  under  whom  he  claims,  should  hate  been 
a  party  to  such  other  cause."  (Coke  t.  Fountain,  1  Vem.  418.) 
y 

S^rtoft^  Sec.  4. — Causes  may  be  brought  to  a  hearing  upon 
5ffl^t'"JJ?  evidence  adduced  upon  affidavit,  by  consent  of  parties ; 
iaut^huwnw^^^^^  whcu  the  evidenco  in  a  cause  has  been  taken  orally, 
!?w^«*hM\eeiiaffi<lavits  of  particular  witnesses,  or  affidavits  as  to  par- 
tiraijlr  fl!^%o[iticuIar  itacts  or  circumstances,  may  be  used  by  consent, 

*  iroTed 
nt,bT 
ifpartiei 

'~'"'"  of  particular  witnesses,  or  affidavits  as  to  particular  facts 

Iiifeiita,&c  *    .  ,         .  _    .^  ^^     ^  .    , 

bound  by  such    auQ  circumstauces,  may  be  given  on  behalf  of  married 

consent,  with  th«  .    n  i  i  t      i  -i- 

jgpro^tionof    women,  or  mfants,  or  other  persons  under  disability, 
with  the  approbation  of  the  court.  (Z) 


(/)  This  section  is  qualified  in  its  application  by  Orders  11.  and  m.  of  the  Orders  of 
eourt  promulgated  on  the  lOth  day  of  January,  1868.  These  orders  are  as  fol- 
lows :— 

n.  Causes  are  to  be  heard  at  the  same  time  that  the  witnesses  are  examined  upon 
the  dose  of  such  examination.  No  evidence  to  be  used  on  the  hearing  of  a  cause 
is  to  be  taken  before  any  examiner  or  ofi&cer  of  the  court,  unless  by  the  order  first 
had  of  the  ootirt  or  a  judge  thereof,  upon  special  grounds  adduced  for  that  purpose! 

III.  When  the  examination  of  witnesses  before  a  judge  is  to  be  had  in  any  town 
or  place,  other  than  that  In  which  the  pleadings  in  the  cause  are  filed,  it  shall  be 
the  duty  of  the  party  setUng  down  the  cause  for  such  examination,  to  deliver  to  the- 
re^^strar  or  deputy  registrar  with  whom  the  pleadings  are  filed,  a  sufficient  time 
before  the  day  fixed  for  such  examination,  a  prsacipe  requiring  him  to  transmit  to 
the  registrar  or  deputy-registrar,  at  the  place  where  such  examination  of  witneeBes 
is  to  be  had,  the  pleadings  in  the  cause ;  and  at  the  same  time  to  deposit  with  hitt 
a  sufficient  sum  to  cover  the  expense  of  transmitting  and  re-transmtltmg  sueh 
pleadings,  and  thereupon  it  shall  be  the  duty  of  such  registrar  or  deputy-registrar 
fbrthwith  to  transmit  the  pleadings  accordingly. 

The  fee  payable  to  the  deputy-registrars  for  setting  down  causes  under  the  fort- 
going  order  hi  to  be  two  pounds." 
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It  also  eorresponds  with  the  English  Aot,  16  ft  16  Vic,  ch.  86,  see.  86.    And  see 
"  •  Orders,  6th  Feb.,  1861,  Rules  10,  11  and  24. 


Ssa  5. — Any  witness  who  has  made  an  affidavit  filed  A°y^*»^^'*o 

"  lut  made  an  ail- 

by  any  party  to   a  cause,  to  he  used  at  the  ^^^^^w^r  J^^*<>^jjj»^ 

thereof,  is  to  be  subject  to  oral  cross-examination  before  J^  owe,  may 
the  court  or  a  deputy-master,  or  an  examiner  specially*"^ 
appointed  for  that  purpose,  in  the  same  manner  as  if  the 
evidence  given  by  him  in  his  affidavit  had  been  given  by 
him  orally ;  and  such  witness  is  to  attend  before  the 
court,  or  deputy-master,  or  examiner,  as  the  case  may 
be,  upon  being  served  with  a  writ  of  subpoena  ad  testifi- 
candum or  duces  tecum;  and  the  expenses  attending 
snch  cross-examination  and  re-examination  are  to  be 
paid  by  the  parties  respectively,  in  like  manner  as  if 
the  witness  to  be  cross-examined  were  the  witness  of  the 
party  cross-examining,  and  are  to  be  deemed  costs  in 
the  cause  of  such  parties  respectively,  unless  the  court 
think  fit  to  direct  otherwise,  {m) 


(m)  English  act  16  &  16  Yio.,  ch.  86,  sec.  38. 

The  obligation  to  produce  the  witness  is  on  the  cross-examining  party.  (Winthrop 
T.  Elderton,  1  W.  B.  818 ;  Spicer  ▼.  Dawson,  22  BeaT.  282 ;  Keymer  ▼.  Pering,  10 
Sim.  179.)  In  England  under  the  Order  of  February  6th,  1861,  Bule  19,  it  is  other- 
wise. 

The  cross-examination  takes  place  immediately  after  the  affidavit  is  filed,  or  may 
do  so.  (Clarke  ▼.  Law,  2  K.  &  J.  28 ;  2  Jur.  N.  8.  228 ;  4  W.  B.  86  ;  Bayley  t. 
Cass,  10  W.  B.  870.) 

As  to  abandonment  of  affidavit  or  cross-examination,  see  Clarke  t.  Law,  mpra  ; 
Davey  y.  Dnrrant,  24  Bea.  411 ;  27  L.  J.  Ch.  608 ;  4  Jur.  N.  8.  898 ;  on  Appeal,  2 
DeG.  &  J.  606 ;  Oldfield  ▼.  Cobbett,  12  Bea.  91.) 

Nor  can  a  w^^ess  require  the  paragraph  in  his  affidavit  on  which  he  is  cross- 
examined  to  be  shewn  to  him  before  answering  the  question  put.  TGwynne  v. 
Watney,  31  L.  T.  231).  Where  a  document  is  referred  to  in  an  affidavit  it  will  be 
ordered  to  be  produced,  in  order  to  enable  a  proper  cross-examination  to  be  had 
thereon.  (Bell  v.  Johnson,  1  Jo.  &  H.  682 ;  4  L.  T.  N.  S.  637.)  But  the  mere  fact 
of  the  plaintiff  during  a  viva  voce  examination  of  a  defendant  producing  documents 
for  the  purpose  of  having  them  proved,  will  not  entitle  the  defendant  to  their  pro- 
duction for  the  general  purposes  of  the  suit.  (Howcutt  v.  Bees,  2  Grant's  Ch.  B. 
268.) 

See  Order  of  court  of  17th  September,  1856,  which  is  as  foUows:    "  Witnesset 
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and  parties  may  be  examined  bff<Nre  any  examiner  of  tbia  eonrt  In  Ibeaa  Mqullea 
in  which  there  may  be  no  deputj-maater,  until  the  appofaitment  of  a  depvtyHBMMt 
in  any  each  ooontj." 

And  the  Order  promulgated  on  April  6th,  1657,  which  is  as  follows:  <' Wbereaa 
it  is  abfiolntely  necessary  for  the  proper  despatch  of  businesa  in  tbt  ooniti 
that  the  change  hereinafter  proyided  be  made  in  the  practice  aa  l-egarda 
the  examination  of  witnesses  and  parties ;  it  is  therefore  ordered  that  all  examift- 
tions,  out  of  examination  term,  of  parties  or  witnesses,  whether  in  a  ami  e» 
in  any  matter  or  otherwise,  be  taken  until  further  order  before  a  deputy-master,  or 
before  a  special  examiner  appointed  for  that  purpose,  unless  the  court  or  si  Judga 
thereof  in  chambers  shall  otherwise  order  upon  application  to  be  made  for  that  pur- 
pose, which  may  be  ex  parte,  but  must  be  supported  by  affidaTits  setting  forth  the 
special  grounds  on  which  it  is  made." 

These  orders  are,  howcTer,  qualified  by  Orders  11.  and  in.,  of  Orders  of  lOth 
January,  1868.    For  these  orders  see  note  to  precedbig  seot^on. 

Any  party  d/siring  to  cross-examine  a  witness  who 
has  made  an  affidavit  in  any  cause,  intended  to  be  t^g^SjSmoM'"*-- 
at  the  hearing  thereof y  is  to  give  forty-eight  hours*  no-*******^ 
tioe  to  the  party  on  whose  behalf  such  affidavit  has  been 
filed,  or  to  the  party  intending  to  use  the  same,  of  the 
time  and  place  of  such  intended  cross-examination,  in 
order  that  such  party  may^  if  he  think  fit,  be  present 
theroat. 

The  re-examination  of  any  such  witness  is  to  follow  SiJJ^EJ^ 
immediately  upon  the  orosB-^mination,  i^  is  not  to^JI^^II^^JJ^^ 
be  delayed  to  any  future  time,  (n)  ^"^ 

(»)  As  to  eridence  to  be  «s«d  at  tiie  hflariqg,  the  foSloving  points  may  te  potiaadc 
where  evidence  talcen  in  Chancery  is  required  to  be  used  in  another  «o«H,  4to 
proper  course  is  to  move  on  notice  for  an  order  for  the  purpose,  and  if  the  order  be 
granted  an  offiter  of  the  Court  of  Chaaeery  is  sent  to  the  other  eourt  with  tiia  da- 
positions,  retaimog  <hem  in  his  possession.  Mid  merely  allowing  the  other  oeutt  Ike 
use  of  them.    (Thompson  t.  Ward,  6  U.  0.  L.  J.  41.)  ^ 

Where  a  b31  charged  a  defendant  with  notice,  the  plaintiff  wasmllowed  to  giTe 
evidenoe  of  conversations  In  which  notice  was  given  to  the  defendant,  though  Hie 
Mil  did  not  mention  the  couTersations :  the  fact  of  notice  and  not  any  partioular 
oouYersatfon  being  the  point  in  israe.  (Bamhart  v.  Patterson,  1  Qrant'a  Chao. 
Rep.  4o9.j 

Where  the  evidence  was  not  anifioiently  clei^  to  entitle  the  plidntfff  to  a  decree^ 
but  was  stt<^  as  rendered  his  equity  probable,  the  court  gave  him  the  option  of  aa 
issue  at  law,  or  to  have  his  bill  dismissed  without  costs.  (Carfrae  r.  Yanbusldifct  1 
Grant,  M9.) 
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Wbem  Um  plaintiff  uA  defendant  matually  le&Te  matters  ia  the  dark,  of  wUoh  it 
Ifi  neeassarj  the  court  should  have  some  OTideoce,  a  reference  on  these  points  will  be 
direeted ;  (Bethnne  t.  Caulcutt,  1  Grant's  Chan.  R.  81 ;  Farquharson  v.  Williamso% 
1  Grant,  98 ;  Chisholm  y.  Sheldon,  1  Grant,  108 ;  Musselman  y.  Snider,  8  Grant, 
16B;)  or  the  oonrt  will  order  the  cause  to  stand  OYer  with  liberty  to  supply  the 
proof.  (Attorney-General  t.  Garbntt,  5  Grant,  181.)  So  wfa«re  the  delendani  had 
omitted  to  give  oTidenoe  of  matters  oif  defence  set  up  by  his  answer  through  oYer* 
flight,  the  cause  was  ordered  to  stand  OYer  with  liber^  to  both  parties  to  go  into  evi- 
dmioe  on  those  points.     (Northey  y.  Moore,  6  Grant,  609.) 

The  plaintiff  may  go  into  CYidenee  to  oontradict  the  answer  though  not  pot  in  issoe 
Vy  the  biU.     (Sohram  y.  Armstrong,  1  U*  C.  Jur.  2,  827.) 

Tfhere  Uie  bill  is  amended  by  adding  plaintiff's  OYldence  of  witnesses  taken  pre* 
fiously  may  be  read  at  the  hearing;  (Chisholm  y.  Sheldon,  2  Grant,  178;)  where, 
howoYer,  the  amendment  is  by  adding  defendant's,  such  CYidence  of  coarse  could  not 
be  read  against  the  new  defendants.  (Ibid,  p.  180.) 

This  order,  although  entitled  **  Evidence  to  be  used  at  the  hettfing,"  does  not  refer 
to  the  qneetion  of  eyidence  generally.  The  first  and  second  sec^ns  refer  to  produc- 
tion of  doeuments  in  the  cause,  when  and  how  obtained,  and  the  affidavit  required  to 
be  made  thereon.  The  practitioner  must  not  be  misled  by  the  terms  of  the  marginal 
■ote  to  section  2,  <*  affidavit  to  be  made  where  party  refuses  to  produce,"  inasmuch 
ee,  the  affidaYit  is  required  as  of  necessity  in  all  cases,  and  as  will  have  already. 
been  seen,  prodnotion  cannot  be  enforced  until  an  affidavit  has  been  filed.  Seetioa 
8  refers  to  the  manner  of  provihg  exhibits.  The  present  practice  thereon  has  been 
referred  to  in  the  note  to  that  section.  Sections  4  and  6  refer  to  CYidence  which 
has  been  adduced  by  affidavit,  which  practice  by  consequence  of  the  orders  of  the 
10th  January,  1868,  providing  that  causes  are  to  be  heard  on  the  close  of  the  exam- 
iDAtion  of  witnesses  will  be  hereafter  but  seldom  resorted  to.  Indeed,  these  latter 
orders  provide  that  no  evidence  is  to  be  used  on  the  hearing  which  has  been  taken 
before  any  examiner  or  officer  of  the  court  unless  by  special  order  first  obtained 
therefor. 

The  osQse  having  been  set  down  for  examination  of  witnesses  and  hearing,  in 
manner  hereinafter  referred  to  in  the  notes  to  the  order  providing  therefor,  the 
OYidence  is  taken  very  much  in  the  same  manner  as  on  a  trial  at  ntsi  prhu  of  an 
aetion  *t  law.  The  witnesses  come  into  court,  they  are  examined  ffiva  voee^  before 
the  judge,  whe  takes  down  their  evidence  in  writing,  and  when  taken  down  it  is  read 
orer  t^  the  witness,  who  thereupon  signs  the  depositions.  The  depositions  so  taken 
down  constitute  the  evidence  to  be  used  at  the  hearing,  which  at  the  close  of  the 
evidence  is  immediately  proceeded  with.  This  practice  will  materially  diminish  the 
^laj  ud  expense  of  proceedings  in  Chancery,  and  at  the  same  time  is  a  great 
advantage  to  suitors,  which  will  no  doubt  be  properly  appreciated.  The  very  just 
remarks  of  C.  J.  Wilmotf  often  quoted,  in  which  he  speaks  "  of  the  benefit  of  a  viva 
oMf  examhiatiton,  where  the  looks,  the  manner,  and  deportment  of  the  witness  are 
extremely  material  to  confirm  or  discredit  his  testimony,"  have  now  their  full  force 
and  advantage,  since  the  judge  having  the  evidence  and  its  incidents  fi^sh  in  his 
mind,  process  to  hear  the  arguments  of  counsel  and  to  determine  the  decision  in 
the  cause  immediately  the  evidence  is  closed. 

When  the  caose  is  at  issue  by  the  filing  of  the  replication,  and  the  same  has  been 
set  down  for  examination  and  hearing,  the  duty  devolving  on  the  practitioner  is  to 
prepare  his  evidence.  The  first  question  for  consideration,  is  what  is  necessary  to 
be  proved,  l^  the  manner  in  which  the  proof  is  to  be  effected.  When  a  cause  is 
hawd  upon  bin  and  answer,  the  answer  wUl  be  taken  to  be  true  In  all  points, 
liMl  BO  o|hflr  etidenoe  is  to  ht  admitted. 
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It  seems,  howerer,  to  be  generally  conceded,  that  an  exhibit  may  be  prored  on  the 
hearing  upon  bill  and  answer.  (Chalk  ▼.  Raine,  18  Jur.  ^1 ;  following  Rowland  t. 
Stnrgis,  2  Hare  620;  NoTille  ▼.  Fitzgerald,  2  Dm.  &  War.  580;  and  oTer-roling 
Jones  T.  Griffith,  14  Sim.  262.) 

A  party  may  support  his  case :— 1st,  by  oTidenoe  contained  in  the  pleadings  ; 
2ndly,  by  documentary  evidence  ;^  8rdly,  by  evidence  of  witnesses ;  and  4thly,  by 
affidavit. 

As  to  admissions  on  the  record.  The  plaintiff  cannot  read  his  bill  in  support  of 
his  ease  unless  where  it  is  corroborated  by  the  answer;  thus  if  the  plaintiff  states 
an  indenture  in  his  bill,  and  the  defendant  in  his  answer  admits  it  to  have  been 
properly  executed,  and  to  be  of  the  tenor  and  effect  set  forth  in  the  bill ;  in  such  a 
case  the  plaintiff  having  read  the  admission  in  the  answer,  can  read  his  bill  to  shew 
the  extent  of  the  admission  made  by  the  defendant. 

Where  a  bill  has  been  taken  pro  eonfuso  it  may  be  read  in  evidence  against  the 
defendant  against  whom  it  has  been  taken  pro  confetto. 

No  proof  can  be  Admitted  of  any  matter  which  is  not  noticed  in  the  pleadings ; 
(Whaley  v.  Norton,  1  Vem.  488 ;  Gordon  v.  Gordon,  8  Sw.  472 ;  CUrke  v.  Turton, 

11  Yes.  240;  Williams  v.  Llewellyn,  2  Y.  &  J.  68 ;  Hall  v.  Maltby,  6  Pri.  240,  259 ; 
Montesquieu  v.  Sandys,  18  Yes.  802 ;  Powys  v.  Mansfield,  6  Sim.  565;)  these  cases 
support  the  proposition  that  every  fact  must  be  introduced  into  the  bill  wliioh  the 
plaintiff  intends  to  prove,  and  the  same  rule  applies  to  answers.     (Smith  v.  Clarke, 

12  Yes.  477.) 

INTEEE0GAT0RIK8  FOR  THE  EXAMINATION  OF  PARTIES 
AND  WITNESSES. 

JJJJJ^^TfcfUw  XXL  No  written  interrogatories  for  the  examination 
^2^^^^  of  either  parties  or  witnesses,  either  before  or  after  de- 
■•"^  cree,  are  to  be  filed,  except  by  leave  of  the  court.    Ex- 

aminations are  to  be  viva  voce^  and  may  be  conducted 
either  by  the  parties  or  by  their  solicitors  or  connseL 

EXAMINATION  OF  PARTIES. 

Anjpwtvtoa  XXII.  Any  party  to  a  suit  may  be  examined  as  a 
•miiSf  a«<*?'  witness  by  the  party  adverse,  in  point  of  interest,  with- 
jMfty  m^vtnltL  out  any  special  order  for  that  purpose ;  and  may  be  com« 
polled  to  attend  and  testify  in  the  same  manner,  upon 
the  same  terms,  and  subject  to  the  same  rules  of  exam- 
ination, as  any  other  witness,  except  as  hereinafter  pro- 
vided. And  any  person  for  whose  immediate  benefit  a 
suit  is  prosecuted,  or  defended,  is  to  be  regarded  as  « 
party,  for  the  purpose  of  this  order.  Provided  always, 
that  when  it  appears  upon  the  hearing  that  any  party 
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examined  tinder  this  order  is  united  in  interest  with  the 
examining  party,  the  evidence  so  taken  is  not  to  be  used 
on  behalf  of  either  the  examining  party  or  the  exam- 
inant,  but  may  be  struck  out  at  the  hearing  at  the  in- 
stance of  any  party  affected  thereby,  (o) 


(o)  A  party  haTing  reoeWed  notice  of  being  examined  bj  the  opposite  party  it  not 
cotitied  to  call  for  the  production  of  papers  in  snch  opposite  party's  possession,  merely 
the  better  to  enable  him  to  giTe  his  testimony.    (Howoatt  t.  Rees,  2  Grant,  268.) 


witness  as  heretofore,  upon  order  for  that  purpose,  onJ^y"^*iSJ^ 
behalf  either  of  the  plaintiff,  Or  of  a  co-defendant,  upon  ,**'"-- •'?**'*"' 


Sbc.  2. — ^Any  party  defendant  may  be  examined  as  aAde*iidMit«B»» 

hoM  no  inttrest 
may  be  examin- 
ed, MM  hereU  ^ 
upon  order. 

points  as  to  which  the  party  to  be  examined  is  not  in- 
terested.     And  any  party  plaintiff  may  be  examined,  uSSita^e? SL- 
onder  similar  circumstances,  by  a  co-plaintiff,  or  by  arams^!j^wiUi- 
defendant.     Provided,  that  where  any  party  having  an*^"  **'^^*'' 
interest  has  been  examined  under  this  order,  such  evi-Tbeezaminatf<m 
dence  is  not  to  be  used  on  behalf  either  of  the  examining  partjmaybe 
party,  or  of  the  party  examined,  but  may  be  struck  outbMurinc. 
at  the  hearing  at  the  instance  of  any  party  affected 
thereby ;  but  such  examination  is  not  to  preclude  the 
court  from  making  a  decree,  either  for  or  against  the 
party  examined,  (p) 


(p)  By  the  Orders  of  the  28th  April,  1862,  as  t(v  examination  of  parties  to  suits, 
wluch  is  as  follows : — 

*•  Any  party  defendant  may  bo  examined  as  a  witness  without  order,  on  behalf 
either  of  the  plaintiff  or  of  a  co-defendant;  and  any  party  plaintiff  may  be  examined 
4s  a  witness  without  order,  by  a  co-plaintiff,  or  by  a  defendant,  in  oases  where  un- 
der the  present  practice  such  examination  may  be  had  upon  the  common  order 
being  obtained  for  that  purpose." 

Under  this  section  a  defendant  may  be  examined  for  the  purposes  of  a  motion  be- 
fore the  time  for  answering  has  expired.  (McClennaghan  ▼.  Buchanan,  7  Grant's 
Chan.  B.  92.)     The  notice  of  motion  must  have  been  previously  given.     {Ibid.) 

Although  under  this  section  any  party  to  a  suit  may  be  examined  by  his  adversary, 
yet  the  wife  of  such  party  cannot  be  so  examined;  but  if  she  consent  to  be  examined, 
her  evidence  cannot  be  afterwards  objected  to.  (Peterborough  v.  Conger,  Grant's 
Chsm.  35;  Con,  St.  U.  C,  cap.  32,  sec.  6.) 
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Where  a  defeadftBt  is  examined  under  ordez^-irhioli,  howerer,  is  not  now  i 
Bsry — by  a  co-defendant,  and  the  plaintiff  and  other  co-defendants  cross^es 
him,  he  is  thereby  made  a  good  witness  in  the  cause  against  the  parties  bo  ero6S« 
exami^g.    (Orinshaw  t.  Parkes,  6  U.  G.  L.  J.  142.) 

Where  a  plaintiff  ezalnines  a  defendant  whose  interest  in  the  suit  is  sooh  tint  a 
decree  for  the  plaintiff  must  necessarily  operate  for  the  benefit  of  snch  defendiDt, 
snch  examination  does  not  disentitle  the  plaintiff  to  relief  against  the  other  defend- 
ants. (McLellan  t.  MaitUnd,  1  Qrant,  268.)  Tliis  is  a  decision  prior  to  the  pas- 
sing of  this  order. 

It  would  seem  that  where  a  defendant  (though  he  has  parted  with  all  interest  i& 
the  property  in  question  to  a  co-defendant)  is  interested  in  npholding  the  title  of 
such  co-defendant  as  being  deriTed  from  himself,  he  will  not  be  a  competent  witaM 
on  behalf  of  snch  co-defendant    (McDonald  t.  Jarris,  6  Qranf  s  Chan.  B.  668.) 

Ai^  party  exam-  Sbc.  3. — ^Evideiice  taken  under  the  first  section  q( 
idra4m[£  own  this  Order  may  be  rebutted  by  adverse  testimony;  and 
DointuMThichbeany  party  examined  as  therein  provided,  maybe  fa^ 
inedindiie^^'ther  examined,  on  his  own  behalf,  in  relation  to  any 
matter  respecting  which  he  has  been  examined  in  chidf. 

MkedS  K^Ut     "^^^  where  one  of  several  plaititiflfe  or  defendants,  who 

MuaiiJiPSi^    are  joint  contractors,  or  united  in  interest,  have  been  » 

luwmlS^**  examined,  any  other  plaintiff  or  defendant,  so  united  in 

interest,  may  also  be  examined  oh  his  own  behalf^  or 

on  behalf  of  those  united  with  him  in  interest,  to  the 

same  extent  as  the  party  actually  examined.    Provided 

^uiunau^wm nevertheless,  that  such  explanatory  examination  most 

iu[ti^^<£to£^be  proceeded  with  immediately  after  the  examination  in 

chief,  and  not  at  any  future  period,  except  by  leave  of 

the  court. 

tiS!^S$SSnmzy     ®^^'  '^' — ^^7  party  to  the  record  who  admits,  npon 

5JJJ^[^)^j£^his  examination,  that  he  has  in  his  custody  or  power 

Si^u^J*"  any  deeds,  papers,  writmgs,  or  documents  relating  to 

mi^torinqueB.  ^^^  matters  iu  question  in  the  cause,  is  to  produce  the 

same  for  the  inspection  of  the  party  examining  hini) 

upon  the  order  of  the  court,  or  of  the  deputy-master, 

ord«ofdep«tj^r  examiner,  as  the  case  maybe,  before  whom  he  tf 

SSftoap^'"**"  examined,  and  for  that  purpose  a  reasonable  time  ifl  to 

be  allowed.    Either  party  may  appeal  from  the  ord^ 
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of  TOch  deputy-master,  or  examiner;  and  thereupon J^^f^toSU*- 

sach  deputy-master,  or  examiner,  is  to  certify  under  his  JJJJ^^**** 

hand  the  question  raised  and  the  order  made  thereon ;  and 

the  costs  of  such  appeal  are  to  be  in  the  discretion  of 

the  court.    But  no  party  shall  be  obliged  to  produce 

any  deed,  paper,  writing,  or  documents  which  would 

haye  been  protected  under  the  previous  practice. 

Sbc.  5. — ^Any  person  refusing  or  neglecting  to  attend 
at  the  time  and  place  appointed  for  his  examination  ?^^Ji,*ff^tmA 
imder  the  first  section  of  this  order  may  be  punished  as  JJa^p^JtJf* 
for  a  contempt;  and  the  party  who  desires  the  exami-Sj^l^^^iJ^ 
nation,  in  addition  to  any  other  remedy  to  which  heSSJteSpt?*  *** 
may  be  entitled,  may  apply  to  the  court,  upon  motion, 
either  to  have  the  bill  taken  pro  confessoy  or  to  have  itS  ukl?p"*«i». 
dismissed,  according  to  circumstances ;  and  the  court, '^^ng^^ 
upon  such  application,  may,  if  it  think  fit,  order  either  ^ 
that  the  bill  be  taken  pro  confessoy  or  that  it  be  dismis- 
sed, as  the  case  may  be ;  and  when,  from  the  circum- 
stances of  the  case,  such  order  cannot  be  made  consis-ortheeonrtia 

its  diMTftion 

tently  with  the  rights  of  other  parties  to  the  suit,  then  ^SL"^*  **"^ 
the  court  may  make  such  order  as  to  the  enlarging  the 
time  for  passing  publication,  or  otherwise,  as  may  seem 
just,  {q) 


(q)  Where  a  defendant  ont  of  the  jnrisdiotion  has  answered  but  refoses  to  be  exam- 
iaeid  aodei  commission  at  the  instance  of  the  plaintiff,  the  cause  will  be  allowed  to 
be  heard /M-o  eonfetto.     (PrentiBS  y.  Banker,  4  Qrant,  147.) 

Sbc.  6. — ^When  the  examining  party  uses  any  portion 
of  the  evidence  taken  under  the  first  section  of  this  J^,^,p|^ 
order,  (but  not  otherwise,)  then  it  shall  be  competent  for^i^fl^JtS,^*' 
those  against  whom  it  is  used  to  put  in  the  entire  evi-^^^i^^^iai* 
dence  so  taken,  as  well  that  given  in  chief,  as  that  inSbHTwb^.^^^'^ 
explanation. 

Sbc.  7. — ^Any  party  plaintiff  examined  under  the  first 
15 
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seotion  of  this  order  may  be  so  examined  at  any*  time 
after  answer ;  and  any  party  defendant  may  be  ezamin« 
ed  at  any  time  after  answer,  or  after  the  time  for 
answering  has  expired,  as  the  case  may  be ;  and  snch 
examination  may  be  had  without  reference  to  the  exami- 
nation terms  hereinafter  established* 

EXAMINATION  OF  WITNESSES. 

XXni.  [Abrogated  and  discharged  by  order  of  court, 
dated  the  23rd  day  of  December,  1857.]  (r) 


(r)  J^M  order  is  abrogated  and  diseharged  bj  Order  IT.  of  the  Orders  promulgated 
on  the  28rd  December,  1857 ;  and  the  notes  upon  the  sal:jeot  will  be  found  appended 
to  those  orders,  i^flra* 

DISMISSAL  OF  THE  BILL  FOB  WANT  OP  PEOSEGUTION. 

XXrV*.  Any  defendant  («)  may  move  the  court,  upon 
notice,  {t)  that  the  bill  may  be  dismissed  with  costs,  (u) 
for  want  of  prosecution,  and  the  court  may  order  the 
same  accordingly  in  the  following  cases,  yIe.  : — 

(«)  English  ConsoUdated  Order,  No.  XXXTH.,  Rule  10. 

A  defendant  who  has  taken  the  benefit  of  the  InsoWent  Act  may  more  to  dismiss  with 
costs.  (Leyer  or  Levi  t.  Heritage,  26  Bea.  660 ;  6  Jnr.  N.  8.  216 ;  bnt  see  Blaashard 
T.  Drew,  10  Sim.  240 ;  Kemball  ▼  Waldnok,  18  Jar.  69 ;)  tents,  where  the  defen- 
dant is  in  contempt  (Anon*  16  Yes.  174.)  lior  does  the  ouiusion  to  gite  notice 
of  the  filing  of  the  answer  deprive  him  of  the  right  (Jones  ▼.  Jones,  8  W.  B.  688.) 
A  biU  oaane^  be  dismissed  for  want  of  prosecution  after  decree ;  (Blnck  t.  Colnaghi, 
9  Sim.  411,  afd  see  note ;)  or  pending  a  referenoe  as  to  title ;  (Qregorj  T^Spenoer, 
11  Bea.  148 ;  Collins  y.  Greaves,  6  Hare,  696 ;)  or  pending  an  order  to  stay  pro* 
ceedings;  (Fntroye  ▼.  Kennard,  2  Gif.  583 ;  9  W.  B.  297  ;  8  L.  T.  N.  S.  687 ;)  or 
pending  a  demnrrer.     (Anon.  2  Yes.  Jon.  287.) 

It  is  not  enongh  for  the  plaintiff  to  shew  in  answer  to  a  motion  by  one  of  sereral 
defendants,  that  he  has  not  got  in  the  answers  of  the  other  defendants ;  he  mast 
shew  that  be  has  used  due  diligence  to  get  them  in.  (Earl  of  MomlDgton  t.  Smith, 
9  Bea.  251 ;  Baldwin  y.  Darner,  11  Jar.  728  ;  Stinton  y.  Tajlor,  4  Hare,  608.)  Bat 
a  motion  to  dismiss  by  one  defendant  who  had  pat  in  his  yswer  so  long  before  as  to 
be  entitled  to  move,  bat  whose  co-defendant  appearing  l^  the  tame  tolieUor  had  not 
done  so,  was  refased  with  costs.    (Winthrop  t.  Marray,  7  Hare,  160.) 

The  plaintiff  should  acquaint  the  defendants  who  are  in  a  position  to  moYe  to  dis- 
miss, that  the  answers  of  the  other  defendants  had  not  been  got  in,  if  such  is  the 
(Adair  t.  Barrington,  2  W.  R.  861.) 


BOY*  to 
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If  tke  plMotiff  ttppMn  on  the  motioii  and  ondertaket  to  speed  tlM  einet,  and  pm 
tke  eoett  of  tbe  motion,  the  court  will  oBually  grant  the  plaintiff  time  before  dinnm- 
OBg  iiis  bilU  Under  the  old  practice,  where  the  plaintiff  nndertakee  to  qieed,  he 
■hoold  file  his  replication  within  a  week;  (McNab  ▼.  Gwjnne,  1  Qrant's  Chan.  B. 
151 ;)  and  that  although  he  required  a  commiBsion  to  examine  witneesee  out  of  the 
june^tion.     {IbitL) 

'  Where  a  long  delaj  has  taken  place,  however,  the  court  has  discretion  to  revise 
iStM  request  of  the  plaintiff  for  further  time,  and  to  dismiss  his  Ull  at  ooee ;  (Danoock 
T.  RollisoD,  5  Jur.  N.  S.  1199;  1  L.  T.  N.  8.  26 ;  6  U.  C.  L.  J.  192 ;)  where  a  deUj 
flf  ive  months  haTing  taken  place  the  court  dismissed  the  bill  at  once. 

Setting  down  and  giving  notice  of  motion  for  decree  is  a  sufficient  answer  to  a 
BotioD  to  dismiss  for  want  of  prosecution ;  (Towers  t.  Foott,  Grant's  Cham.  Rep. 
32;  see  also  Hughes  t.  Lewis,  7  U.  C.  L.  J.  22.) 

So  the  serrice  ol  an  order  to  amend,  duly  obtained,  is  a  sufficient  answer  to  such 
notion.     (Hill  t.  Hill,  2  Grant's  Chan.  Rep.  692.) 

In  BQch  cases,  howcTer,  the  defendant  would  be  entitled  to  bring  on  t|ie  motion 
for  eoets,  if  he  was  in  a  positi^  to  moTC  to  dismiss.  (Towers  y»  Foott,  and  Hughes 
f.  Lewis,  n^a.) 

The  serrice  of  a  notice  of  motion  for  an  order  to  amend,  is,  howcTer,  no  answer  to 
a  motion  to  dismiss.     (McNab  t.  Gwjnne,  1  Grant  127.) 

After  a  demurrer  not  set  down,  the  bill  cannot  be  dismissed  ftxr  want  of  proseoa- 
tion  till  the  demurrer  is  disposed  of.     (Done  ▼.  Allen,  Dick.  65.) 

A  defendant  is  entitled  to  the  order  to  dismiss,  though,  through  the  death  of  ft  co- 
Mndaat,  and  the  inability  of  the  plaintiff  to  find  lus  representatiTes,  the  plaintiff 
eannot  prooeed.  f  Hall  ▼.  Green,  2  U.  C.  Jur.  42.)  In  such  a  case,  howcTcr,  the 
court  wwM  probaolj  grant  the  plaintiff  a  reasonable  time  in  which  to  rcTiTO  before 

(Ibid.) 


Where  a  defendant  had  answered,  and  the  time  for  replication  had  expired,  % 
action  to  dismiss  was  refused,  it  appearing  that  such  defendant  was  the  president 
of  IB  incorporated  company,  which  was  also  a  defendant,  and  had  not  answered. 
(Bees  T.  Jaoques,  1  Grant,  862.)    Sec.  1  of  Order  XVUL  seems  to  render  this  ease 


The  dismissal  of  a  bill  for  want  of  prosecution  cannot  be  set  up  in  bar  to  anotlier 
imt  for  the  same  matter.    (Hansard  t.  Hardy,  18  Yes.  460.) 

The  coui%  will  not  therefore  dismiss  a  bill  for  want  of  prosecut^n  withoui  plreja- 
fiee  to  the  plaintiff  filing  a  new  one,  as  it  would  be  mere  surplusage  (Qwynne  r. 
MeNab,  2  4nnt  124.) 

Tbe  certificate  of  the  registrar  or  deputy-registrar  to  be  used  on  the  motion  shovld 
■bew  that  no  replication  has  been  filed,  and  also  that  no  further  proceedings  hsTS 
been  liad.  (Thompson  y.  Buchanan,  8  Grant,  662.)  The  defendant  should  also  shew 
Oat  an  office  copy  of  the  answer  has  been  duly  served,  {ibid^  or  that  notice  of  the 
ffiog  of  the  answer  has  been  duly  serTcd.    (Kay  t.  Sanson,  Gfrant's  Cham.  7 1.) 

(l)  Thenotioe  ought  to  state  the  names  of  the  parties  fully  and  eorrectly.  (DaTis 
▼.  Barrett,  7  Bea.  171 ;  and  see  Rowlatt  t.  Cattell,  2  Hare.  186;  Pollard  t.  DotIc, 
tW.  R.  509.)  Where  the  notice  omits  the  name  of  a  defendant  it  is  izregnlar. 
(Pcltard  T.  Doyle,  wpra,) 

WhiMii^pe«M<^ti*t^  plidntiffhnd&ot,  thr<mgh  aoMedi,  tedMtM  itty  ^er* 
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■ODal  notice  of  tbo  motion  to  dismiss,  an  order  to  dismiss  for  inint  of  proeecatloii 
was  discharged,  on  the  ptaiotiff  undertaking  to  speed  the  cause,  and  paying  the  coets 
of  the  application  and  of  the  order  of  dismissaL  (Campbell  t.  Ferris,  Grant's 
Cham.  Rep.  50.) 

(u)  As  to  the  costs  included  under  the  costs  of  a  bill  dismissed  with  costs  for 
want  of  prosecution,  see  Finden  y.  Stephens,  11  Jur.  898;  on  appeal  12  Jur.  819; 
StOTens  V.  Keating,  I  M.  &  G.  659-;   14  Jur.  157  ;   Rumbold  y.  Forteath,  4  Jur.  N. 

a  608 ;  Betts  y.  Clifford,  1  Jo.  &  H.  74. 

^  • 

As  to  where  the  dismissal  will  be  viihout  cotfi  see  Blanshard  y.  Drew,  10  Sim. 
240 ;  Knox  y.  Brown,  2  Bro.  C.  C.  186 ;  Kemball  ^  Walduck,  18  Jur.  69 ;  but  see* 
contra,  Leyer  or  Leyi  V.  Heritage,  26  Bea.  560 ;  Uaddon  y.  Pegler,  5  Jur.  N.  8. 1128. 

As  to  allowing  a  plaintiff  to  dismiss  his  own  bill  without  costs,  see  Goodday  y. 
Sleigh,  8  W.  B.  87 ;  Lister  y.  Leather,  26  L.  J.  Chan.  557  ;  s  c,  5  W.  R.  666.  and 
oases  there  cited.  In  Broughton  y.  Lashmar,  5  M.  &  Cr.  186,  the  plaintiff  was 
allowed  to  dismiss  a  bill  filed  under  a  mistake,  under  which  both  he  and  the  defend- 
ants had  laboured,  without  eosU, 

Where  a  bill  has  been  dismissed  with  costs  as  against  some  of  the  defendants  for 
want  of  prosecution,  it  is  no  longer  competent  to  the  plaintiff  to  moye  to  dismiss  his 
WL  without  costs  as  against  the  the  rest     (Troward  y.  Attvf  ood,  27  Bea.  85.) 

(1.)  If  the  plaintiff,  not  having  ohtained  an  order  to 
enlarge  the  time,  does  not  obtain  and  serve  an 
order  for  leave  to  amend  the  bill,  (t;)  or  does 
not  file  the  replication,  {to)  or  set  down  the  cause 
to  be  heard  on  bill  and  answer,  within  one  month 
after  the  answer,  or  the  last  of  the  answers  has 
been  filed  ;  {z)  or 


(v)  A  motion  to  dismiss  pending  an  order  giying  leaye  to  amend  is  irregular. 
(Emerson  t.  Emerson,  12  Jur.  978.)  But  the  same  rule  does  not  apply  where  the 
order  was  that  in  default  of  amendment  the  bill  should,  ipso  facto,  stand  dismissed. 
(Bobede  y.  Edwards,  11  Sim.  454.)  And  an  order  to  amend  ohtained,  but  not  served^ 
before  the  notice  df  motion  to  dismiss  is  a  nullity,  and  therefore  no  answer  to  the 
motion ;  (Jones  y.  Charlemont,  12  Jur.  889  ;)  seeus  if  seryed,  but  the  plaintiff  must 
in  that  case  pay  the  costs.  (Waller  y.  Pedlington,  4  Beay.  125 ;  Lester  y.  Archdale, 
9  Beay.  156;  Findlay  y.  Lawranoe,  11  Jur.  705.) 

(tp)  When  after  notice  the  plaintiff  files  a  replication,  the  court  will  only  order 
that  the  plaintiff  pay  the  costs  of  the  motion.  (Corry  y.  Curlewis,  8  Beay.  606.) 
But  the  defendant  may  bring  his  motion  on  for  the  costs,  and  such  costs  ought  to  be 
taxed  costs.  (Hughes  y.  Lewis,  Johns.  696  ;  s.  c,  6  Jur.  N.  S.  442;  8  W.  R.  292 ; 
29  L.  J.  Ch.  424 ;  2  L.  T.  N.  S.  698 ;  foUowing  Atty.  GenL  y.  Cooper,  9  Sim.  379.) 

(z)  As  to  the  meaning  of  these  words  see  Arnold  y.  Arnold,  1  Phil.  805 ;  Dalton 
t.  Hayter,  7  Beay.  586 ;  Formany.  Gray,  9  Beay.  196, 200 ;  and  Sprye  y.  Reynell,  10 
Beay.  851 ;  Buncombe  y.  Lewis,  10  Beay.  273 ;  SUnton  y.  Taylor,  4  Hare,  608.  It  is 
now  detennlned  that  the  term  <*  last  answer"  in  this  seotion  means  the  last  answer 
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of  tbe  partioular  defendant  making  the  motion  to  dismiss.  But  the  term  'Mast 
rnnswer"  with  respect  to  the  order  for  amending  bills,  it  mnst  be  borne  in  mind, 
\  the  last  answer  of  all  the  defendants.     (CoUett  t.  Preston,  8  M.  &  G.  482.) 

(2.)  If  tbe  plaintiff,  not  having  obtained  an  order  to 
enlarge  the  time,  does  not  amend  the  bill  within 
fourteen  days  after  the  date  of  the  order  for 
leave  to  amend ;  or  (j/) 


(y)  This  mle  is  not  confined  to  orders  of  course,  but  applies  to  all  orders  to  amend. 
(Armistead  ▼.  Durham,  11  Beay.  428;  and  see  Bainbrigge  ▼.  Baddelej.  12  Beav. 
152;  in  both  which  cases  the  order  to  amend  was  given  after  demurrer  allowed.) 
"When  the  order  was  that  the  plaintiff  should  amend  within  a  month,  and  in  default 
that  the  bill  be  dismissed,  an  order  to  dismiss  ex  parte  was  held  regular.  (Dobedev, 
Edwards,  11  Sim.  454.)  Where  a  demurrer  is  fih  d,  and  before  it  comes  on  for 
argument,  the  plaintiff  obtained  the  common  order  to  amend  but  does  not  amend 
within  the  period  specified,  the  bill  is  gone.    (Hoflick  y.  Reynolds,  80  L*  J*  Ch.  407.) 


(3.)  If  the  plaintiff,  not  having  obtained  an  order  to 
enlarge  the  tim^  does  not  set  down  the  cause  to 
be  heard,  and  serve  a  notice  of  bearing  within 
one  month  after  publication  has  passed,  (z) 


(s)  Where  a  plaintiff  had  set  down  the  cause  within  the  month,  but  had  afterwards 
oonntermanded  the  notice  of  hearing,  and  struck  the  case  out  of  the  list  of  causes,  a 
motion  to  dismiss  for  want  of  prosecution  was  refused,  but  under  the  circumstances 
without  costs,  Blake,  C,  remarking  that  it  was  doubtful  whether  such  notice  could 
be  countermanded,  and  if  it  were,  whether  the  defendant  has  not  a  right  neyertheless 
to  go  to  a  hearing.     (Richardson  y.  Moser,  Grant's  Cham.  19,) 

Sec.  2. — (a)  Where  the  plaintiff  has  amended  bis  bill, 
after  answer,  any  defendant  may  move  the  court  upon 
notice,  that  the  bill  may  be  dismissed  with  costs,  for 
want  of  prosecution ;  if  the  plaintiff,  not  having  obtained 
an  order  to  enlarge  the  time,  does  not  file  the  replica* 
tion,  or  set  down  the  cause  to  be  heard  on  bill  and 
answer,  within  the  times  following,  viz.: — 

(1.)  Within  fourteen  days  after  service  of  the  notice 
of  the  amendment  of  the  bill,  where  no  answer 
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has  been    filed,    and    the    defendant  has  not 
obtained  or  applied  for  time  to  answer. 

(2.)  Within  fourteen  days  after  the  refusal  of  an 
applicdtiob  for  further  time,  in  cases  where  the 
defendant,  desiring  to  answer,  has  not  put  in  his 
answer  within  seven  days*  after  service  of  the 
notice  of  the  amendment  of  the  bill,  and  the 
application  for  further  time  has  been  refused. 

(3.)  Within  fourteen  days  after  the  filing  of  the  an- 
swer, in  cases  where  the  defendant  has  put  in  an 
answer  to  the  amendments,  unless  the  plaintiff, 
within  such  fourteen  days,  has  obtained  leave  to 
re-amend  the  bill. 

(a)  EDglish  Consolidated  Order  No.  XXXIII,  Bale  12. 
Af  to  this  section,  see  Brown  t.  Batter,  21  BeaT.  615. 

Sec.  3. — In  every  other  case,  where  the  plaintiff  is  de- 
laying the  suit  unreasonably,  any  defendant  may  move 
the  court,  upon  notice,  that  the  bill  may  be  dismissed 
with  costs,  for  want  of  prosecution,  after  thd  expiration 
of  one  month  from  the  time  of  filing  his  answer,  in  case 
the  plaintiff,  not  having  obtained  an  order  to  enlarge  the 
time,  does  not  obtain  and  serve  an  order  for  leave  to 
amend  the  bill,  or  does  not  file  the  replication,  or  set 
down  the  cause  to  be  heard,  on  bill  and  answer,  within 
such  month ;  and,  upon  the  hearing  of  such  motion,  the 
court  is  to  make  such  order  for  the  dismissal  of  the  bill, 
or  for  the  expediting  of  the  suit,  or  as  to  the  costs,  as 
under  the  circumstances  of  the  case  may  seem  just. 

Sec.  4. — ^In  all  cases  where  a  person  or  party  obtains 
an  order  from  the  court,  or  from  a  master,  upon  condi- 
tion,  and  fails  to  perform  or  comply  with  such  condition, 
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he  M  to  be  considered  to  have  waived  or  abaBdoned  such  ^ISI.^'p*^ 

ootaniing  an  or- 

order,  as  far  as  the  same  is  beneficial  to  himself;  andjjj J5„JJ^**<» 
any  other  party  or  person  interested  in  the  matter,  on*^**™*^ 
the  breach  and  non-performance  of  the  condition,  may 
either  take  snch  proceedings  as  the  order  in  such  case 
may  warrant,  or  snch  proceedings  as  might  have  been 
taken  if  no  such  order  had  been  made. 

SBTTIKa  DOWN  THE  CAUSE.— HBAEINa.-SUBPCENA  TO 
HBAE  JUDGMENT. 

XXV.  [Abrogated  and  discharged  by  order  of  court 
dated  the  23rd  day  of  December,  1857.]  (6) 


(6)  This  order  is  abrogated  and  diseharged  by  Order  II.  of  the  Orders  promnl- 
gated  on  the  28rd  December,  1S67 ;  and  the  notes  npon  the  sabjeot  will  be  twmi 
appended  to  these  orders,  infra, 

LEGAL  EIGHTS;  HOW  DECIDED. 

XXVI.  (o)  In  cases  where  according  to  the  present  ^^"jy^gj^. 
practice  the  court  is  in  the  habit  of  refusing  equitable  JJ^PJ'JJj^^'jt 
relief  until  the  party  seeking  such  relief  has  established  J^JJlgJg'^;*^ 
his  legal  title  or  right  in  a  proceeding  at  law,  the  court 
will  itself  determine  such  title  or  right  without  requiring 
the  party  seeking  such  relief  to  proceed  at  law  to  estab- 
lish the  same ;  but  the  court  may  require  the  right  or 
title  to  be  established  at  law,  whenever,  in  its  discretion, 
it  considers  that  course  expedient. 

(c)  EngUsh  act  15  &  16  Vic,  eh.  86,  sec.  62. 

When  some  of  the  parties  were  infants  and  therefore  unable  to  bind  themseWeSf 
it  was  held  that  the  court  had  no  power,  even  bj  consent,  to  decide  a  purely  legal 
question  so  as  to  bind  the  infants.  (Webb  y.  Bjng.  2  Jnr.  N.  S.  1242.)  See  further, 
Dn&UTT.  Sigel,  4  DeG.  M.  &  0.  620  ;  22  L.  J.  Ch.  678,  681.) 

INJUNCTION  TO  STAY  PBOCBEDINGS  AT  LAW. 

XXVn.  {d)  No  injunction  to  stay  proceedings  atPjj^jjjjtota- 
law  is  to  be  granted,  for  default  of  answer  to  the  bill  ;f'«wd>°8*  •* 
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to^lSSS^  but  such  injunction  may  be  granted  upon  interfoeutory 
^iiii^ane.    application,  in  like  manner  as  other  special  injunctions 
are  granted. 

{d)  English  act  15  and  16  Vic,  ch.  86,  sec.  68. 

The  p1aiDti£f  can  obtain  an  iignnction  immediately  on  the  filing  of  the  bill.  (Hanis 
T.  CoUett,  26  Bea.  226.) 

As  to  injunctions  io  stay  proceedings  at  law  and  the  plaintiff's  mht  thereto.  See 
Senior  t.  Pritchard,  16  Bea.  478;  LoTell  y.  Qalloway,  17  Bea.l;  Fitsgerald  t* 
Bolt,  9  Hare,  App.  Ixt.  ;  Qarle  y.  Robinson,  8  Jnr.  N.  8.  688 ;  Magnay  t.  The  Mines 
Boyal  Company,  8  Drew.  180 ;  24  L.  J.  Chan.  418 ;  Fox  y.  Hill,  2  DeG.  &  J.  868  ; 
82  L.  T.  280 ;  and  Harris  y.  CoUett,  26  Bea.  222. 

An  affidayit  of  merits  must  be  made  in  support  of  the  application.  (Mollett  t. 
Enequist,  26  Bea.  609 ;  27  L.  J.  Chan.  816;  4  Jur.  N.  8.  1009;  81  L.  T.  279.)  In 
what  cases  granted  ex  parte.-  8ee  Fishery y.  Baldwin,  1  W.  R.  484 ;  John  y.  Johi!, 
1  L.  T.  N.  8.  886 ;  Zuloeta  y.  Vinent,  16  Bea.  676. 

Under  the  <*  Common  Law  Procedure  Act,"  courts  of  law  haye  power  to  gr^nt  in- 
JvnotioDS  in  certain  cases.  (8ec.  cclxzziii.,  Harrison's  Common  Law  Procedure  Act, 
p.  460,  el  *eq.  notes  and  cases  there  cited.) 

The  existence  of  this  jurisdiction,  howeyer,  does  not  interfere  with  the  power  of  % 
court  of  equity  to  restrain  actions  at  law  upon  the  grounds  on  which  it  formerly 
acted  in  such  cases.  (Magnay  y.  The  Mines  Royal  Compaoy,  24  L.  J.  Chan.  418; 
Croi^key  y.  European  and  American  Steam  Shipping  Company,  1  J.  &  H.  108 ;  The 
British  Empire  Shipping  Company  y.  Somes,  26  L.  J.  Chan.  769 ;  8  K.  &  J.  488 ; 
Hodgson  y.  Duce,  4  W.  R.  676;  Walker  y.  Mickltfthwait,  1  Drew.  &  Sm.  49; 
Kingsford  y.  Swinford,  7  W.  R.  216;  Gompertf  y.  P4ley,  4  Drew.  448 :  7  W.  B. 
276 ;  Eyans  y.  Bremridge,  2  K.  &  J.  174,  181 ;  on  appeal  20  Jnr.  811 ;  27  L.  T.  8; 
26  L.  J.  Chan.  884 ;  Terrell  y.  Higgs,  1  DeQ.  &  J.  888^  890.) 

A  bill  will  not  lie  for  the  discovery  of  facts  which  the  plaintiff  in  equity  may  proTe 
aliunde  in  his  defence  at  law.  And  where  scyeral  persons  seyerally  liable  on  pro* 
missory  note  or  bill  of  exchange,  are  jointly  sued  at  law  by  the  holder,  one  of  the 
defendants  in  the  execution  at  law,  cannot  obtain  discovery  against  the  plaintiff  at 
law,  and  the  other  defendants  as  between  themselves,  not  being  litigating  parties, 
but  witnesses ;  a  bill  filed  for  this  purpose  is  demurrable.  (Hamilton  y.  Phippa,  7 
Grant's  Chan.  R.  488,  and  the  cases  there  cited.)  And  as  to  the  practice  with  re- 
ference to  injunctions  to  stay  proceedings.  (Fitzgerald  y.  Bult,  9  Hare,  App.  Ixy.; 
Loyell  y.  Galloway,  17  Bea.  1;  Senior  y.  Pritchard,  16  Bea.  478;  MoUett,  t.  Ene- 
quist,  4  Jur.  N.  8. 1009.) 

If,  howeyer,  a  defendant  at  law  had  pleaded  equitable  pleas,  to  which  the  plaSntiff 
had  replied,  and  he  then  filed  a  bill  for  an  injunction  setting  up  the  same  ease  aa  hSa 
defence  at  law,  the  injunction  will  be  refused.  (Farebrother  y.  Welchman,  8  Drew. 
122;  24  L.  J.  Chan.  410;  Protheroy.  Phelps,  26  L.  J.  Chan.  106;  Terrell  y.  Hii^ 
ntpra.)  The  mere  fact  of  an  equitable  defence  being  pleaded  at  law,  does  not  pt^ 
yent  a  bill  being  filed,  at  least  if  the  true  equitable  question  is  not  likely  to  be 
touched.  (Eyans  y.  Bremridge,  26  L.  J.  Ch.  102 ;  26  L.  T.  164 ;  4  W.  R.  86<^,  2  K. 
k  J.  181 ;  Clarke  y.  Lawiie,  28  L.  T.  126,  Exchequer.) 

Aa  to  proceeding  in  law  and  equity  at  the  same  time,  see  Boyd  y.  HeinzehniBy  1 
v.  &  B.  881 ;  Hole  y.  Pearse,  6  Hare,  408 ;  Williams  T.\Robert8,  8  Hare,  816.    Am 
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to  restrftining  plaintiff  where  he  proceeds  at  law  and  Ja  equity  at  the  same  time. 
(Wedderbum  t.  Wedderbam,  2  Beay.  208.)  A  party  cannot  at  the  same  time  ilia 
a  bill  for  specific  performance  and  bring  an  action  for  nse  and  occupation ;  (Carrick 
T.  Toung,  4  Madd.  487 ;  Ambrose  y.  Nott,  2  Hare,  649 ;)  or  an  action  for  damages  for 
breach  of  contract.    (Prothero  y.  Phelps,  25  L.  J.  Chan.  106.) 

See  also  the  cases  cited  tupra  in  note  as  to  "  order  to  elect,"  page  68  et  eeq, 

A  party  mispleading  at  law,  is  not  entitled  to  seek  relief  in  a  Court  of  Eqoitj. 
fMorrison  t.  McLean,  7  Grant's  Chan.  Rep.  167.)  And  where  a  defendant  at  law 
sled  his  bill,  seeking  to  restrain  proceedings  at  law,  and  alleging  as  grounds  for  such 
rdief,  facts,  which  if  they  had  been  properly  pleaded  at  law,  woald  haye  afforded 
a  good  defence,  the  court,  without  enquiriDg  into  the  merits,  dismissed  the  bill. 
(IM,)  Matters  which  are  properly  cognizable  at  common  law,  and  which  haye 
been,  or  might  haye  been  the  subject  of  cogniiance  in  the  common  law  court,  wUl 
not  be  dealt  with  by  Courts  of  Equity. 

Query,  whether  the  Court  of  Chancery  in  this  pro? inoe  will  in  any  case  grant  an 
Injunction  to  restrain  an  action  in  the  Diyision  Court  (Heward  y.  Harris,  5  Grant'a 
Ca.  Bep.  226.)  Has  not  the  Diyision  Court  itself  full  power  and  jurisdiction  to  do 
complete  justice  without  compelling  a  party  to  resort  to  the  Court  of  Chancery  ? 

(Ibid.) 

The  court  expects  great  promptitude  where  a  party  applies  to  stay  a  trial  at 
law,  and  a  party  may  by  his  delay  depriye  himself  of  the  benefit,  if  any,  wtthsh 
he  might  otherwise  haye  deriyed  from  his  application  to  the  Court  of  Equity  for 
reUeC     (M'Lure  y.  Ripley,  2  M.  &  G.  276,  note,) 

The  court  will,  howeyer,  not  only  on  a  proper^case  interfere  to  restrain  trial,  or 
ezecation  at  law ;  (Turner  y.  Wright,  IJ.  &  w!  290;  Williams  y.  Roberts,  8  Hare, 
815 ;)  but  eyen  after  execution,  to  stay  money  in  the  hands  of  the  sheriff,  or  deliyery 
of  possession.  (Daniell's  Ch.  Pr.,  8rd  ed.,  1220.)  And  so  where  the  owner  of  land 
sold  a  portion  thereof,  and  let  the  purchaser  into  possession,  who  made  improye- 
ments,  and  afterwards  agreed  to  sell  all  his  improyements  to  his  yendor ;  and  for  the 
purpose  of  ascertaining  the  amount  to  be  paid  referred  the  matter  to  arbitrators, 
who  made  an  award,  but  the  terms  of  which  were  not  complied  with,  and  the  yendor 
brought  an  action  of  ejectment  against  the  party  in  possession,  and  sought  to  execute 
his  writ  of  possession ;  the  court  granted  an  injunction  restraining  the  yendor  from 
executing  his  writ.    (Cook  y.  Smith,  4  Grant's  Ch.  Rep.  441.) 

It  must  be  obseryed  that  injunctions  to  stay  proceedings  at  law  are  granted  either 
before  or  after  the  commencement  of  the  action,  or  to  stay  the  trial ;  or  after  yer- 
dict,  to  stay  judgment ;  after  judgment  to  stay  execution,  or  proceedings  under  an 
cxeoution ;  and  if  execution  has  taken  place  to  stay  the  money  in  the  hands  of  the 
dieritf.     (Eden  on  Injunction,  44.) 

Where  an  ingtrament  has  been  obtained  by  flraud  or  undue  influence,  proceedings 
on  it  at  law  will  be  restrained.    (Lloyd  y.  Clark,  6  Beay.  809.) 

A  It  is  essential  that  a  plaintiff  seeking  to  restrain  an  action  at  law  should  shew 
lome  grounds  upon  which  the  action  can  be  maintained,  for  if  he  does  not. do  ao,  hie 
bill  will  be  open  to  a  demurrer ;  (Derbyshire,  Staffordshire,  and  Warwickshire 
Railway  Co.  v.  Serrell,  2  DeG.  &  Sm.  868;)  where  it  was  held  that  a  bUl  seeking 
to  restrain  an  action  at  law  and  not  shewing  any  grounds  on  which  the  action  eonla 
be  sustained  was  demurrable  ;  and  see  the  cases  there  cited. 

Nor  has  a  court  of  equity  any  jorisdiction  to  relieTO  a  plaintiff  against  a  judgment 
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^  hm  where  tbe  «a8e  in  equity  pcooeeds  upon  %  gro«uid  oqvaBj  sTaSlaUe  fti  l«w  4d4 
W  f %mt]r.     (HftrriBOft  y,  Kettlefihip,  2  M.  &  K.  428.) 

This  priooiple  hat  hieen  upheld  in  numerouB  decisions  whieh  baye  followed 
Harrison  y.  NettleBhip ;  €9  gr,;  Davies  y.  3tainbank,  6  DeQ.  M.  ff,  G.  686 ;  Thomp- 
son Y.  Derbam,  Thompson  y.  Goodman,  1  Hare,  879,  880 ;  and  especially  since  the 
Common  JLaw  Prooednre  Act  already  referred  to;  and  see  Farebrodier  y.  Welohaian 
cited  tupra^  8  Drew.  122.  Neither  will  a  court  of  equity  restrain  execution  upon 
its  own  opinion  of  a  point  of  law  after  a  court  of  law  has  decided  it  in  fay  our  of  tiie 
demand.  If  a  party  has  not  effectually  availed  himself  of  a  defence  at  law,  or  a 
court  of  law  has  erroneously  decided  a  point  of  pure  law,  it  is  no  ground  for  eqinta- 
ble  interference.  (Simpson  y.  Lord  Howden,  8  M.  &  C.  108.)  A  court  of  equity- 
will  pot  relieve  against  a  mistake  in  pleading.  In  Stephenson  y.  Wilson,  2  Vem. 
825,  the  defendant  at  law  by  mistake  pleaded  a  false  plea,  and  tbe  verdict  went  for 
tbe  plaintiff,  although  the  merits  were  not  tried,  yet  equi^  would  not  relieye ;  and 
again,  in  Blackball  v.  Oombs,  2  P.  W.  70,  it  was  held  that  the  court  would  not  re- 
lieve on  a  matter  purely  of  mispleading ;  and  in  Protheroe  v.  Forman,  2  Sw.  288,  it 
is  stated  that  Lord  Thvrlow  was  very  tenacious  of  the  doctrine,  that  a  party  who 
had  had  an  opportunity  of  trial  at  law,  and  would  not  avail  himself  of  it,  could  npt 
come  to  a  court  of  equity  for  relief.  The  court  is  very  tender  how  they  hdp  a  defen- 
dant after  a  trial  at  law  in  a  matter  where  such  defendant  bad  an  opportnnitj  to 
defend  himself  Still  such  cases  there  are  in  which  ei]uity  will  relieve  after  a  ver- 
dict in  a  matter  where  the  defendant  at  law  might  properly  have  defended  bimselfl 
(Protheroe  v.  Forman,  2  Sw.  232.)  See  also  Field  v.  Beaumont,  1  8w.  204 ;  Hol- 
wortby  v.  Mortlock,  1  Cox,  141 ;  Stevens  y.  Praed,  2  Ves.  Jon.  619;  Bateman  y. 
Willoe,  1  S.  &  L.  201 ;  Ware  v.  Horwood,  14  Yes.  81 ;  Dunn  v.  Cox,  11  Hare,  61 ;  us 
oases  where  a  court  of  equity  will  not  relieve  against  a  mistake  in  pleading,  or  ixL 
the  conduct  of  a  cause  at  law. 

That  a  court  of  equity  will  sometimes  relieve  after  verdict,  although  a  deftno^ 
might  have  been  made  at  law,  but  h^  been  omitted  without  any  laches  on  tbe  par| 
of  the  defendant,  is  clear;  see  Protheroe  y.  Forman,  cited  supra;  and  Hankey  y. 
Vernon.  2  Cox,  12;  where  an  injunction  was  granted.  In  this  case  the  defendant 
failed  in  proving  a  material  fact  at  law,  of  which  he  afterwards  obtained  a  disoovery 
froiyi  tbe  adverse  party  in  equity.  He  would  not  have  been  permitted  to  prove  thp 
fact|  howeyer,  b^  any  other  witnesses  whom  he  could  have  examined  at  law. 

Where  an  injunction  ie  granted  staying  execution  on  a  verdict  or  an  award,  it  is    * 
on  the  terms  of  paying  the  amount  into  court.     (Clarke  y.  Manners,  2  U.  C.  Jur.  4.) 

After  a  decree  or  an  order  obtained  for  administration  which  is  in  e#ect  %  ji^^f- 
mept  for  the  bepaefit  of  all  the  oreditora,  all  prooeadingB  at  law  by  ao^  of  them  wSl 
be  restrained. 

Tbe  principle  under  which  tbe  court  acts  is  clearly  laid  down  in  Drewry  v.  Thacker, 
8  gw.  64L  «*  U  MkS  indeed  bcMi  long  settled  that  when  this  aoort  has  taken  into 
its  bands  the  administration  of  assets,  it  will  stay  proceedings  against  them  at  law." 
(Morrice  v.  The  Bank  of  England,  Ca,  t.,  Talbot,  217 ;  Martin  v.  Martin,  1  Ves.  8r. 
211  {  Doufflas  y.  Clay,  IXck,  898 ;  Perry  v.  Phelips,  10  Ves,  40;  Brooka  y.  Beynoldf, 
1  Bto.  O  C.,  1«8 ;  s.  0.,  Diek,  608 ;  Clark«  y.  Ormonde,  Jae.  128;  Lai^an  v.  Bowea,  1 
a  ft  L.  290 ;  Rouse  v.  Jones,  1  Ph.  462;  Vernon  y.  ThellnMon,  1  Ph.  4:66;  Belmore  n 
Balmore,  12  Ir.  Eq.  R.  498;)  bot  not  nuttl  a  decree,  or  an  order,  has  been  obtained. 
(Roah  v.  Hifege,  4  Vee.  688;  Teagne  v.  Biobards,  11  fiia  46.)  See  also  Kamkuk  t. 
Harwood,  6  Hare,  216;  Lee  y.  Park,  1  Keen,  714. 

The  «rs»ditor  restrained  would  be  entitled  to  his  ooata  at  law  up  to  the  tl»a  wkaa 
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ke  first  hftd  BOtiee  of  (he  decree.  (Dyer  y.  Ktwshj,  2  M^r.  482ii ;  JaokBDn  r.  Beat 
IJ.  &  W.  229 ;  VerDon  t.  Thellasson,  cited  supra  ;)  and  he  can  prove  for  each  costs 
in  wMIHoii  to  bis  debt  If  he  discoDtinaes  his  action ;  Goate  ▼.  Fryer,  8  Bro.  C.  C  22;) 
but  he  win  not  be  entitled  to  the  costs  of  the  motion  to  restrain  his  proceediofst 
(Carre  y.  Bowyer,  3  Mad.  466 ;  Powell  y.  Powell,  12  Ir.  £q.  B.  601.)  ^at  see  Jones 
T.  Jones,  6  Sim.  678. 

And  If  the  creditor  proceeds  he  will  be  ordered  to  pay  the  costs  of  the  motion  to 
restrain  bis  proceedings,  which  may  bc  set  off  against  the  costs  of  his  action  at  law 
to  wbich  he  would  be  entitled,  namely,  such  costs  as  he  had  incurred  previous)  to  his 
reoeiying  notice  of  the  decree  Or  administraUon  order.  (Gardner  y.  Oarrett.  20 
Beay.  469.) 

H  seems  also  tbat  Ae  court  will  restrain  a  person  within  its  jurisdiction,  ttom. 
taliiig  proceedings  in  courts  out  of  its  jurisdiction ;  as  in  foreign  countties,  the 
Wnitftd  Slates,  and  elsewhere.  It  interferes,  not  upon  any  pretension  to  control 
or  oyermle  the  decisions  of  sticb  courts,  but  in  personam^  on  the  circumitance 
cf  the  perty  on  whom  the  order  is  made  being  within  the  power  of  thd 
eevrt.  See  fbe  Marcfuis  of  Breadalbane  y.  The  Marquis  of  Chandos,  2  M.  ft  C. 
711;  Btt8h%7  y.  Mtmday,  6  Mad.  297.  (The  principles  upon  which  this  case  was 
decided  will  be  found  at  page  S09.)  And  see  Lord  Portarlington  y.  Soulby.  8  M.  ft 
K.  104,  where  the  question  as  to  the  jUfisdiction  of  the  Court  of  Chancery  to  stay 
fte  proceedings  of  parties  in  foreign  courts  is  yery  fully  discussed ;  and  Bunbury  Y. 
Banbury,  1  Beay.  818. 

Bat  see  also  Ostell  y.  Le  Page,  2  DeG.  M.  &  G.  892 ;  Kennedy  y.  CassiUis^  2  Sw. 
813;  Carron  Iron  Co.  y.  Madaren,  6  H.  Lord  Cases,  439. 

As  to  the  old  practice  with  respect  to  granting  iiyunctions  to  stay  proeeedings  at 
lew,  see  BacielVs  Cb.  Pr.,  2nd,  edit.,  1470;  Anderson  y.  Noble,  1  Drew,  148;  and 
Loyell  y.  Galloway,  17  Beay.  3. 

The  present  practice  as  to  granting  injunctions  is  fully  considered  in  Smith's  Oh. 
Pr.,  7th  edit«,  819,  et  tea. ;  Daniell's  Ch.  Pr.,  8rd  edit,  1209,  1266.  The  bill  most 
pray  specially  tlie  relief;    (Wood  y.  Beadell,  8  Sim.  273.) 

Sbc.  2. — On  any  motion  to  obtain  or  dissolve  a  special  Aflidayitiimi^te 
iDJnnction,  affidavits  may  be  used  either  to  support  or?r«mtM3ESt'yi^ 
contradict  the  answer,  (e) 


(e)  SDglish  act»  15  ft  16  Vic.,  eh^  86,  see.  59. 

A  deitedant  who  had  not  submitted  to  be  cross-examined  tipon  his  answer  Wad 
aot  aUowed  to  read  it  in  opposition  to  a  motion  for  an  injuncdou;  (Wightman  y» 
Wheelton,  23  Bea.  397 ;  8  Jur.  N.  S.  124  ;  5  W.  B.  83T ;  28  L.  T.  816).  But  it 
ssesiS  ^at  the  plalnti£f  cannot  cross-examine  the  defendant  on  such  answer  unless 
tbe  latter  intends  to  use  it  [Ibid.)  See  alBo  Abadom  y.  Abadom,  24  Bea.  248 1 
and  Behden  y.  Wesley,  26  Bea.  432. 

DBCBSBS  H^BBELT  DBGLABATOBT. 

XXVm.  No  suit  is  to  be  open  to  objection  on  the 
gtoxokA  that  a  merely  cfeclara?tory  decree  or  order  is 
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koQght  thereby;  bat  the  court  may  make  a  binding  No  ivh  to  be  oi» 
declaration  of  right  without  granting  consequential  oaiydeoiantotj 
relief.  (/)  oMT.o»,t 


(/)  English  aot,  15  &  16  Vic,  oh.  86,  sec.  60. 

Where  a  declaration  is  asked,  and  also  an  injunction,  such  injonotion  b  ecnse- 
qnential  relief.    (Marsh  t.  Keith,  1  Drew  &  Sm.  842 ;  9  W.  R.  116.)  . 

It  has  been  held  (notwiUistanding  the  cases  of  Fletcher  y.  Rogers,  10  Hare  App. 
xiii.;  1  W.  R.  126 ;  and  Wright  y.  ]^ng,  2  W.  R.  405),  that  this  order  gays  tilt 
court  no  power  to  declare  future  rights.  (Lady  Langdale  y.  Briggs,  26  L.  J.,  Ch.  27, 
45 ;  2  Jur.  N.  S*  982.)  See  also  this  case  as  reported  in  8  Sm.  &  G.  246 ;  25  L.  J., 
Cb.  100;  and  see  Burt  y*  Sturt.  1  W.  R.  145 ;  Greenwood  y.  Sutherland,  10  IIare» 
App.  xii.;  Garlick  y.  Lawson.  10  Hare,  App.  xt.)  In  this  latter  case  the  court  refused 
to  make  a  binding  declaration  as  to  the  interest  of  parties  entitled  in  reyersion. 
Reference  should  also  be  made  to  Gosling  y.  Gosling,  1  Jo.  265 ;  5  Jur.  N.  8.  910  ; 
and  to  Fjfe  y.  Arbuthnot,  1  DeG.  &  J.  406 ;  and  BeU  y.  Cade,  10  W.  R.  88. 
With  these  authorities  for  reference,  it  seems  clear  that  Fletcher  y.  Rogers,  and 
Wright  y.  King,  canuot  now  be  relied  upon.  Nor  will  the  court,  under  this  order, 
make  an  order  guarding  against  claims  which  may  neyer  arise.  (Jackson  y.  Tumley, 
1  Drew.  617;  22  L.  J«  Ch.  949;  17  Jur.  643;  1  W.  R.  461 ;  Rooke  y.  Lord  Ken- 
sington, 2  K.  &  J.  758  ;  25  L.  J.  Ch.  795 ;  28  L.  T.  68.) 

The  court  wiU  not  make  a  decree  declaratory  of  a  mere  legal  right  (Trustees 
of  the  Birkenhead  Docks  y.  Laird,  4  DeG.  M.  &  G.  782,  788;  28  L.  J.  Ch.  457;  18 
Jur.  888 ;  Bribtow  y.  Whitmore,  4  K.  &  J.  748 ;  7  W.  R.  150 ;  Norman  y.  Johnson, 
8  W.  R.  800 ;  6  Jur.  N.  8.  905.)       - 

The  court  cannot  under  this  order  make  a  declaration  of  right,  unless  it  is  one  on 
which  the  court  could  act,  if  required,  by  granting  consequentii^  relict.  (Bristow  r. 
Whitmore,  4  K  &  J.  748.) 

Therefore  if  the  court  could  not  act  by  granting  consequent inl  relief,  if  reqoired, 
it  will  not  entertain  the  suit     (Macklem  y.  Cnmmings,  7  Grant,  818.) 

PARTIAL  DECREES. 

XXIX.  When  questions  arise  between  parties  (who 
are  some  only  of  those)  interested  in  the  property 
respecting  which  the  question  arises ;  or  where  the  pro- 
perty in  question  is  comprised  with  other  property  in 
the  same  settlement^  will,  or  other  instrument,  the  court 
may  adjudicate  on  the  questions  arising  between  such 
parties,  without  making  the  other  parties  interested  in 
SSSJie?*i^f  the  property  respecting  which  the  question  arises,  or 
£teS£[^!^^^  interested  under  the  settlement,  will,  or  other  instrument^ 
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parties  to  tlie  suit,  and  without  requiring  the  "whole  2.ot!!*SL!t^ 
tmsti  and  purposes  of  the  settlement,  will,  or  instrument  Jjj^^jj^^ 
to  be  executed  under  the  direction  of  the  court,  and  without  jS^JS'yl^/Si. 
taking  the  accounts  of  the  trustees,  or  other  accounting  ^^pUttJl; 
parties,  or  ascertaining  the  particulars  or  amount  of  the 
property  touching  which  the  question  or  questions  hare 
arisen ;  {ff)  but  when  the  court  is  of  opinion  that  the 
application  is  fraudulent,  or  collusive,  or  that  for  some 
other  reason  the  application  ought  not  to  be  entertained, 
it  may  refuse  to  make  the  order  prayed. 


(y)  This  order  only  applies  wben  some  of  the  persons  interested  in  the  qnestion 
at  issue,  in  every  point  of  view,  are  before  the  coart.  (Swallow  y.  Binns,  9  Hare, 
App.  xlTii.;  17  Jur.  296.)  Thus  wben  the  question  was  between  the  claims  of  the 
BurriTiog  children,  and  the  representatiyes  of  deceased  children  under  a  settle- 
anent,  the  court  refused  to  proceed,  in  the  absence  of  any  party  representing  the 
interests  of  the  deceased  children.  (Ibid)  A  party  wiU  not  be  allowed  to  proceed 
with  the  case  under  this  order  by  striking  out  the  names  of  some  of  the  defendants, 
-who  are  out  of  the  jurisdiction  and  proceeding  without  them.  (Lanham  y.  Pirie,  2 
Jar.  N.  8. 1201 ;  26  L.  J.  Ch.  80.)  It  must  be  remembered  that  this  order  does  not 
Tender  the  decree  of  the  court  binding  on  the  absent  parties  as  Order  VI.,  sec.  2, 
rale  6  does,  when  notice  of  the  decree  has  been  serred  upon  them.  (Doody  y.  Hig- 
fins,  9  Hare,  App.  zxziii.;  2  Jur.  N.  8.  1068.) 

This  order  enables  the  court  to  direct  the  administration  of  one  or  more  specific 
trosts  created  by  an  instrument,  without  directing  the  performance  of  all.  (Pamell 
T.  HingstoDf  8  Sm.  &  0.  837 ;  Prentice  ▼.  Prentice,  10  Hare,  App.  xxiii.) 

Taken  from  English  act,  16  &  16  Vie,  ch.  86,  sec.  61. 


DBCESB  MAT  BB  MADB  IN  THB  ABSBKCB  OF  A  PERSONAL 
KBPKBSBNTATIYB. 

XXX.  Where,  in  any  rait  or  other  proceeding  before 
the  court,  it  is  made  to  appear  that  a  deceased  person 
who  was  interested  in  the  matters  in  question  has  no 
legal  r^resentative,  the  court  (h)  may  either  proceed  in 
the  absence  of  any  person  representing  the  estate  of  such 
deceased  person,  or  may  appoint  some  person  (t)  to  re-ojJ'^^P'Jir 
present  such  estate  for  all  the  purposes  of  the  suit  orjjj^^^'jfj^ 
other  proceedings,  on  such  notice  to  such  person  or  per-~*j^  JJJJ";;^^ 
sons,  if  any,  as  the  court  may  think  fit,  either  specially,  ^^•pp°***^5 
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eritBiifer>p^ohrtor  bj  puUie  advertisement ;  and  the  order  so  ma^  (J^ 
Mpre0eiitthee9>  a&d  any  orders  coDseoxient  thereon,  shall  bind  the  eBtvte 

t»l«  for  Ulo  p«rr-     ^  /   ,  ,  .         , 

Bdrttegoit^  gttch  deceased  person  m  the  same  manner  m  everj 
respect  ae  if  there  had  been  a  duly  constituted  legal 
p^sonal  representatiTe  of  snoh  person,  and  soch  legal 
personal  representative  had  been  a  party  to  the  suit  or 
proceeding,  and  had  duly  appeared  and  submitted  hia 
rights  and  interests  to  the  protection  of  the  court. 


(A)  EnglUh  act,  15  &  16  Vic,  ch.  86,  see.  44. 

This  order  does  not  apply  to  oases  where  parties  have  a  substantial  or  ben«- 
fioial  interest,  bat  applies  only  to  cases  of  mere  formal  parties.  (Sherwood  t.  Free- 
land,  6  Orant^s  Ch.  R.  806 ;  4  Upper  Canada  L.  J.  48.)  To  induce  the  codrt  to 
act  under  this  order  it  is  necessary  first,  that  the  interest  of  the  deceased  defendant 
in  the  matter  in  question  in  the  suit  should  be  of  little  consequence,  and  second!/ 
that  there  should  be  a  difficulty  in  obtaining  representation  to  his  estate.  (DanieU's 
Chan.  Practice,  8rd  edit,  1158.)  Thus,  it  was  held  that  a  suit  instituted  by  credi- 
tors under  a  trust  deed  made  for  their  benefit,  might  proceed  against  the  titistee^ 
without  a  personal  representative  of  a  deceased  debtor,  the  author  of  ike  trust,  where 
no  such  representative  existed  and  the  estate  was  insolvent.  (Chaffers  t.  Headlam, 
d  Hare,  App.  xlvii.;  Davies  v.  Boulcott,  1  Drew  &  Sm.  28 ;  8  W.  R.  206 ;  where  tlie 
deceased  was  the  grantor  of  an  annuity,  and  had  died  insolvent,  and  whose  exeem* 
tors  had  renounced  probate.)  In  Rogers  y.  Jones,  1  Sm.  &  G.  17 ;  16  Jur.  968 ;  1 
W.  B.  14 ;  20  L  T.  50 ;  and  Bessant  t.  Noble,  26  L.  J.  Ch.  286 ;  When  one  of  twe 
executors,  co-defendants  in  an  administration  suit,  who  was  also  a  residaary  legatee, 
but  who  had  not  proved  the  will  or  acted  in  the  trusts  thereof,  died  insolvent  and  with- 
out a  representative,  after  the  usual  order  for  taking  the  accounts  had  been  made,  it 
was  held  that  the  suit  might  prooeed  as  if  his  legal  personal  representatlTe  had  b^ 
served.  And  in  Band  v.  Bandle,  2  £q.  Bep.  489 ;  2  W.  B.  881 ;  where  ene  of  the 
executors  of  the  testatrix  in  the  cause  had  died  intestate  and  insolvent,  and  ineifee- 
tual  attempts  had  been  made  to  obtain  representation  to  him,  the  court  allowed  an 
administration  suit  to  proceed  in  the  absence  of  such  representation. 

As  a  general  rule,  when  the  next  of  kin  expressly  refuses  to  admhiister,  the  oourti 
it  seems,  will  incline  to  act  under  this  order.  (Haw.  y.  Viokers,  1  W^  B.,  242 ; 
Tarratt  v.  Lloyd,  2  Jur.  K.  8.  871.)  In  Whit«iyes  v.  BfelyiUe,  5  W.  B.  676 ;  Diaviee 
T.  Boulcott,  ante,  the  court  paid  no  attention  to  a  notice  calling  upon  him  to  admisr 
ister. 

As  to  cases  where  a  will  has  been  proved  abroad,  see  Aewitson  t.  Todhunto*,  222 
L.  J.  Ch.  76 ;  dutherlaad  r.  DeVirenne,  2  Jur.  N.  B.  801 ;  BUstf  t.  FitOaii,  39 
Beavan,  20  ;  80  L.  J.  Ch.  88 ;  7  Jur.  N.  S.  12. 


This  order,  too,  would  apply  where  the  claim  of  a  deceased  defendaiit  la  i 
qttent  on  a  remote  possibility,  (Magnay  y.  Davidson,  9  Hare,  App.  Ixxxii.,)  and  when 
the  interests  of  the  deceased  defendant  are  identical  with  those  of  the  plaintiH^  or 
with  tboee  of  other  parties  represented;  (Hewitson  v.  Todhuater,  syre;  CoXTk 
Taylor,  22  L.  J.  Ch.  910 ;  and  Long  y.  Storie,  Kay  App.  xii. ;  28  L.  J.  Ch.  200;) 
and  where  the  interest  has  been  tranmnitted  to  a  person  who  dies  without  pttrftotiDg 
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titif ;  tee  DftTies  y.  BovlooU,  m^fru;  Swallow  r.  Bkras,  9  Haro,  App.  zItU.;  17  Jar. 
296;  mod  tke  Dean  of  Elj  y.  Gayford  or  Edwards,  16  Beay.  561 ;  22  L.  J.  G}u  629 ; 
7  Jar.  819. 

B«t  It  has  been  held  that  tbie  order  does  not  apply,  when  the  personal  represent- 
aUve  would  hare  actiTe  dntiea  to  perform.  (Fowler  y.  Bayldon,  9  Hare,  App.  IxxTiii.) 
Hot  U  it  said  when  he  would  represent  interests  adverse  to  the  plaintiffs ;  (Headden 
V.  Ansotft,  22  L.  T.  166 ;)  but  see  also  the  report  of  Dean  of  Ely  t.  Oayford,  tupra; 
ib4  Oihaon  y.  Wills,  21  Beav.  620. 

Where  tbe  o^eet  of  the  suit  b  to  administer  the  estate  of  the  intestate  this  order 
will  not  apply ;  (SiWer  t.  Stein,  1  Drew  296 ;  GroTos  y.  Leyi  or  Lane,  9  Hare,  App. 
dTU.(fi);  16  Jur.  1061;)  but  see  also  Jones  y.  FouHlss,  10  W.  R.  66  ;  where  by  consent 
thit  order  was  made  niuler  the  general  jurisdiction ;  and  see  Donald  y.  Bather,  16 
BeaT.  26. 

Eor  win  this  order  apply  where  the  object  is  to  set  aaide  the  deed  executed  by  the 
intestate ;  (James  t.  Aston,  25  L.  J.  Ch.  848 ;  2  Jur.  N.  S.  224;)  nor  when  a  decree 
la  son^  aipdnat  a  person  to  be  represented ;  (Bruiton  y.  Birch,  22  L.  J.  Gh.  911 ;) 
itt  also  Ooddard  y.  Haslam,  1  Jur.  N.  S.  251 ;  3  W.  B.  857. 

Am  to  where  a  party  is  Jointly  liable ;  see  Ashmall  t.  Wood,  25  L.  J.  28 ;  1  Jur.  N. 
8.  1130;  4W.  R,60,  110. 

When  the  entire  adyerse  interest  is  unrepresented  the  court  will  not  appoint  a  per- 
son to  represent  that  interest.  (Gibson  y.  Wills ;  Headden  y.  Enunott ;  and  Bruiton 
y.  ^rch ;  all  dted  wpra,) 

When  the  oanse  has  been  ordered  to  stand  ofer  for  amendment  for  want  of  parties, 
by  adding  tiiem  or  their  representatite,  and  one  of  them  having  died  in  the  meantime 
withant  leaying  one,  an  application  to  proceed  in  t)ie  absence  of  a  representatiTe  of 
the  party  dece^ed  was  refused  with  costs.     (Williams  y.  Page,  27  Beay.  878.) 

Under  this  order  the  court  will  not  appoint  a  person  to  receiye  money  out  of  court 

eyable  to  a  deceased  person,  eyen  though  the  amount  be  small.    (Rawlins  y.  Mo- 
liMn,  1  Drew.  225). 

(i)  The  proper  person  to  be  appointed  under  this  order  is  the  person  who  would 
be  apptanted  administrator  ad  Hum.     (Dean  of  Ely  y.  Gayford,  tupra.) 

Reference  may  also  be  made  to  Sutherland  y.  DeVirenne ;  Hewetson  y,  Todhnnter ; 
AifamaU  y.  Wood ;  all  cited  tupra ;  and  Hele  y.  Lord  Bexley,  15  Beay.  840. 

9o  appoinlneni  can  l^oweyer  be  made  without  the  consent  of  the  person  sought  to 
be  ii^uited.  (Bill  y,  Bonner,  26  Beay.  872 ;  7  W.  R.  81 ;  The  Prince  of  Wales, 
4^,  CoBjpapy  y.  Palmer,  25  Beay  605 ;  and  Vaoy  y.  Vaoy,  1  L.  T.  N.  S,  267.) 

{k)  As  to  the  form  of  the  order  to  be  made  on  an  application  under  this  order,  see 
mm  f.  I^ard  ^eidey,  «i^a;  Whlttington  y.  Gooding,  10  Hare  App,  xxix.) 

The  appUeatfon  can  be  made  ex  parity  but  notice  should  be  giyeo,  before  the  order 
is^lMrn  19,  to  the  parsons  entitled  to  administer.   (Dayies  y.  Bouloott,  mpra,) 

I|be  vivt  vihMf  b0  aad  is  usually  made  tCt  the  hearing.  (Hewetson  y.  Todhnnter, 
'V^^/  in^  ift  Qb^ffwi  '^'  BfmA\%mf  n^ra,  it  was  made  on  motion  on  notioe  to  all 
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Snitmiotto  be  MISJOINDB&  OF  PLAINTIFFS. 

dJumiMed  Ibr  the 

mi^Dd^ofthe  XXXI.  No  suit  is  to  be  dismissed  by  reason  only  of 
the  misjoinder  (Q  of  persons  as  plaintiffs  therein ;  (m) 
but  whenever  it  appears  to  the  court  that,  notwithstand- 
ing the  conflict  of  interest  in  the  co-plaintiffs,  or  the 
want  of  interest  in  some  of  the  plaintiffs,  or  the  existence 
of  some  ground  of  defence  affecting  some  or  one  of  the 
plaintiffs,  the  plaintiffs,  or  some  or  one  of  them,  are  or 
is  entitled  to  relief,  the  court  may  grant  such  relief,  and 
may  modify  its  decree  according  to  the  special  circum- 
stances of  the  case,  and  for  that  purpose  is  to  direct 
such  amendments,  if  any,  as  may  be  necessary ;  and  at 
the  hearing,  before  such  amendments  are  made,  may 
treat  any  one  or  more  of  the  plaintiffs  as  if  he  or  they 
were  defendant  or  defendants  in  the  suit,  and  the  re- 
maining or  other  plaintiffs  was  or  were  the  only  plaintiff 
or  plaintiffs  on  the  record ;  and  where  there  is  a  mis- 
joinder of  plaintiffs,  and  the  plaintiff  who  has  an  interest 
has  died,  leaving  a  plaintiff  on  the  record  without  any 
interest,  the  court  may,  at  the  hearing  of  the  cause, 
order  such  an  amendment  of  the  record  as  may  appear 
*  just,  and  proceed  to  a  decision  of  the  cause,  if  it  shall 
see  fit;  and  give  such  directions  as  to  costs  or  otherwise, 
as  may  appear  just  and  expedient. 


(/)  English  act,  16  &  16  Vic,  oh.  86,  seo.  49. 

As  to  misjoinder,  see  Mitford  on  Pleading,  6th  edit  899,  401.  The  mle  of 
pleading  as  to  misjoinder  remains.  Bat  mi^oinder  would  not  be  a  good  oaii8«  of 
demarrer,  for  the  court  can  order  the  wrongly  Joined  plaintiff  to  be  treated  as  a 
defendant,  and  therefore  the  around  of  demurrer  would  foil.  (Drew.  Eq.  Pleader, 
48.) 

(fn)  This  order  applies  to  a  plaintiff  suing  on  behalf  of  himself  and  otbors.  (Qo- 
ments  t.  Bowes,  1  Drew.  684,  694  ;  22  L.  J.  Ch.  1022 ;  1  W.  B.  442 ;  Beecbing  t. 
Lloyd,  8  Drew.  227 ;  Erans  t.  CoTentry,  8  Drew.  76 ;  on  appeal,  5  DeO.  Bf.  ft  0. 
911,  918 ;  Stupart  t.  Arrowsmith,  8  Sm.  &  G.  176;  2  Jar.  N.  8.  168.)  This  vrdmt 
is  imperatiye.  (Clements  t.  Bowes,  supra ;  and  see  also  Barton  t.  Barton^  8  K.  ft  J. 
612.)  Where  the  suit  is  by  a  plaintiff  filling  two  characters,  see  Garter  t.  Sanders, 
28  L.  J.  Ch.  679 ;  and  where  by  husband  and  wife,  Hope  t.  Fox,  IJ.  ft  H.  466 ;  9 
W.  R.  860 ;  7  Jar.  N.  S.  186.    This  latter  case  was  a  salt  to  set  aside  aa  iniraHd 
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appointment  by  a  married  woman,  under  a  power  Tested  in  her  alone,  and  it  waa 
lield  that  it  shonld  not  be  instituted  by  the  husband  and  wife  as  co-plaintiflfs,  but  by 
the  wife  suing  by  next  friend.    Befer  also  to  the  authorities  cited  in  this  case. 

SUITS  FOB  FOBECLOSUBB  OB  REDEMPTION. 

XXXII.  (n)  In  any  suit  for  the  foreclosure  of  the  Mortgagor  may 
equity  of  redemption  in  any  mortgaged  property,  or  for  deiiT«rpoaseMioa 
redemption,  the  mortgagor  may  be  ordered  to  deliver  up  premtaos^aftar 

•  n     t  "1  •  i'/»i  fioal  order  tor 

possession  of  the  mortgaged  premises  upon  the  final  foreeiorara  or 
order  for  foreclosure,  or  for  the  dismissal  of  the  bill,  as 
the  case  may  be. 

(«)  See  Orders  of  29th  June,  1861,  whioh  contain  the  following  order: 

"DELIVJBBT  OP  POSSESSION  AFTEB  FINAL  FOBECLOSUBE. 

In  any  suit  for  foreclosure  or  for  redemption,  the  mortgagor,  or  other  person 
entitled  to  the  equity  of  redemption,  being  in  possession  of  the  premises  foreclosed, 
may  be  ordered  to  deliver  up  possession  of  the  same  upon  or  after  &nal  order  of 
foreelosure,  or  for  the  dismissal  of  the  bill,  as  the  case  may  be." 

This  new  order  provides  for  an  apparent  omission  in  the  Orders  of  1868,  by  extend- 
ing the  application  of  the  latter  **  after  final  order  of  foreclosure/'  The  court  had, 
previously  to  1861,  declared  in  Lasier  v*  Banney,  6  Grant's  Chan^  B.  828, 4  U.  C.  L.  J» 
48,  that  an  application  made  under  Order  XXXII.  of  the  Orders  of  1868,  after  the  final 
order  of  foreclosure  had  been  made  and  acted  upon  by  the  plainti£f,  was  **  within  the 
dear  intention  and  spirit  of  the  order,"  and  held  that  the  plaintiff  was  entitled  to  it, 
together  with  his  costs  of  the  application. 

An  application  under  these  orders  cannot  be  made  ex  parte.  Notice  of  the  intended 
motion  must  be  served,  and  an  order  drawn  up  thereon  which  must  also  be  properly 
SCTved,  and  possession  must  be  demanded.  This  practice  was  confirmed  in  Nevieux 
V.  Labadie,  Grant's  Cham.  B.  18,  where  in  moving  to  commit  for  a  contempt  in  not 
delivering  possession  in  obedience  to  an  order  made  in  pursuance  of  this  section,  it 
was  held,  per  Eeien,  V.  C,  that  it  must  be  shewn  that  the  possession  was  demanded. 
This  section  only  applies  to  mortgage  cases,  and  possession  cannot  be  given  under  it, 
in  a  suit  for  specific  performance.    (Mavety  v.  Montgomery,  Grant's  Cham.  B.  21.) 

Sec.  2. — (o)  In  any  suit  for  the  foreclosure  of  the 
equity  of  redemption  in  any  mortgaged  property,  the 
court,  upon  the  request  of  the  mortgagee,  or  of  any 
subsequent  incumbrancer,  or  of  the  mortgagor,  or  any 
person  claiming  under  them  respectively,  {p)  may  direct 
a  sale  of  such  property,  instead  of  a  foreclosure  of  such 
equity  of  redemption,  on  such  terms  as  the  court  may  xn  ii>T«eiomir« 
think  fit  to  direct, (5)  and,  if  the  court  so  think  fit,  without  S?St~^°!y 
previously  determining  the  priorities  of  incumbrancers,  ^t3»I?**** 
17 
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Mj^^n  ^^  &^^6  ^^^  usual  or  any  time  to  redeem ;  (r)  but  if  such 

^JJJJJ^^  request  be  made  by  any  such  subsequent  inoumbranoer, 

tteoroaitimeto^i.  j^y  ^^^  mortgagor,  or- by  any  person  claiming  under 

them  respectively,  the  court  is  not  to  direct  any  such  sale 

without  the  consent  of  the  mortgagee,  or  the  persons 

claiming  under  him,  unless  the  party  making  such  re- 

b?d!po«i?ed\^  quest  deposit  in  court  a  reasonable  sum  of  money,  («)  to 

2?rt«^*Sn?*^®  fi^®d  by  the  court,  for  the  purpose  of  securiugthe 

■entfo  the  Bale,  performance  of  such  term's  as  the  court  may  think  fit  to 

impose. 


(o)  EngUfih  act,  16  and  16  Vie,  ch.  86,  seo.  8. 

The  discretion  giren  to  the  coari  bj  this  section  is  intended  to  be  exercised  for 
the  advantage  of  all  parties*  The  court  wiU  not  act  under  it  when  sooh  a  eoont 
would  be  an  act  of  oppression  towards  the  mortgagor.  (Hurst  t.  fiorst,  16  Bea. 
875^  And  see  also  Robert  t.  Price,  1  W.  R.  808,  and  Hioms  t.  Holtom,  16  Jar. 
1077,  as  to  the  course  the  court  will  pursue  when  the  mortgagor  dissents.  In  a 
foreclosure  suit  against  an  infant,  the  court — it  being  clearly  for  his  benefit— ordered 
an  immediate  sale.  (Mears  t.  Best,  10  Hare,  App.  li. ;  Wigham  v.  Measor,  5  W. 
B.  894 ;  Siffken  t.  Davis,  Kay  App.  xxi.j  And  where  it  is  considered  benefielil 
to  the  interests  of  an  infant  defendant,  the  court  will  direct  a  sale  instead  of  a 
foreclosure,  without  requiring  any  deposit  to  cover  the  expenses  of  such  sale.  (Bank 
of  Upper  Canada  t.  Scott,  6  Grant's  Ch.  B.  461.) 

The  principles  on  which  the  court  acts  in  directing  a  sale  of  a  mortgaged  estate 
are  fully  laid  down  in  Hurst  v.  Hurst,  16  Beav.  872;  Smith  y.  Robinson,  1  8m.  ft 
G.  140 ;  LasleU  t.  Cliffe,  2  Sra.  &  G.  278 ;  Wickham  t.  Nicholson,  19  Beav.  ZS. 

(p)  As  to  the  manner  in  which  the  court  will  exercise  its  discretion  nndec  this 
section  when  some  of  the  incumbrancers  object,  see  Wickham  y.  Nicholson,  19  Bea. 
88 ;  Messer  V.  Boyle,  21  Bea.  559 ;  Jones  y.  Bailey,  17  Bea.  582 ;  Footner  ▼.  Sturgis, 
5  DeG.^.  Sm.  786 ;  Tuckley  y.  Thompson,  1  J.  &  H.  126;  Bcihune  y.  Caulcutt;  1 
Grant's  Ch.  R.  81 ;  and  where  some  of  the  parties  interested  are  not  before  the 
ootitt  a  sale  cannot  be  decreed.  (IbSd,)  It  was  said  that  there  can  be  no  sale  of 
mortgaged  property,  except  subject  to  the  mortgage,  without  the  consent  of  the 
mortgagee.  (Wickenden  v.  Rayson,  6  DeG.  M.  &  G.  210 ;  25  L.  J.  Ch.  162;  26  L. 
T.  192.)  But  see  Whitfield  or  Whitbread  y.  Roberts,  5  Jur.  N.  S.  118 ;  7  W.  R.  216; 
28  L.  J.  Ch.  284 ;  83  L.  T.  24.  And  as  to  conduct  of  sale,  see  Hewitt  y.  ^mbod,  28 
L.  J.Ch.49;   7  W.  R.  5. 

In  Meyers  v.  Harrison,  1  Grant's  Ch.  R.  449,  it  was  held  that  a  mortgagee  wis 
entitled  to  a  decree  for  a  sale  or  foreclosure  at  his  option  as  against  the  mortgagor. 

(g)  Where  infant  defendants  are  interested  see  Bank  of  Upper  Canada  y.  Scott, 
tupra.  The  court  will  not  direct  a  sale  in  the  first  instance,  but  fix  a  day  for  pay- 
ment, and  in  default,  direct  a  sale.  (Smith  v.  Robinson,  1  Sm.  &  G.  140 ;  22  L.  J. 
Ch.  482 ;  Lloyd  y.  Whittey,  17  Jur.  754 ;  22  L.  J.  Ch.  1088.)  But  otherwiee  if  aU 
parties  ooDsent.    (Anning  y.  Layers,  1  W.  R.  19.) 
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(r)  The  wnal  iima  la  six  months.  (Uojd  y.  Whitty,  tupra.)  PtimAfacU  a  mort* 
gagor  if  entitled  to  six  months  to  paj  the  amount  of  the  mortgage  money ;  and  to 
indoce  the  oonrt  to  exercise  the  discretion  Tested  under  this  order  in  it,  some  spe« 
eial  ground  must  be  shewn,  and  eyidence  offered  that  the  court  would  be  acting  in 
fiirtherance  of  justice  in  restricting  the  rights  of  the  mortgagor.  (Rigney  t.  Fuller, 
4  Oranf  J  Chan.  R.  198.)  T?hen  a  sale  was  manifestly  for  Uie  benefit  of  all  parties, 
•in  8|aii^  ▼<  Rndlin,  9  Hare,  App.  liii.,  16  Jur.  966,  the  court  ordered  it  to  take 
place  in  a  month;  and  in  Wigham  y.  Measor,  5  W.  R.  894,  Marriott  t.  Kirkham, 
10  W.  B«  840,  an  immediate  sale  was  ordered. 

The  court  will  not,  under  this  section,  order  a  sale  on  an  interlocutory  application. 
(Wayn  t.  Lewis,  1  Drew.  487 ;  22  L.  J.  Ch.  1061 ;  1  W.  R.  344.)  Nor  wiU  a  sale 
be  directed  after  a  decree  for  foreclosure  has  been  made,  {Ibid,)  even  if  the  mort- 
gagee applies.  (Girdlestone  y.  Larender,  9  Hare,  App.  liii.)  But  see  Laslett  y.  Cliffe» 
2  Sm.  k  G.  278 ;  where  a  sale  was  directed  after  a  decree  for  foreclosure  had  been  ob- 
tained, the  application  being  at  the  instance  of  the  plaintiff  having  the  carriage  of 
the  decree*    Had  it  been  otherwise  see  Campbell  y.  Moxhay,  18  Jur.  641.  , 

(i)  The  amount  required  to  be  deposited  is  £20.  The  party  asking  the  sale  has 
14  days  from  the  day  of  hearing  within  which  to  place  the  deposit  in  court  If  the 
amount  be  deposited  within  the  time  limited  the  decree  for  sale  will  go,  otherwise  it 
will  be  for  foreclosure. 

Bee  also  Orders  promulgated  on  the  29th  June,  1861,  as  to  *<  conduct  of  sale,"  as 
foUows :  "  Where,  upon  a  bill  for  foreclosure,  a  sale  is  asked  for  by  a  defendant,  it 
diall  be  eompetent  to  the  court  to  require  as  a  condition  that  the  party  asking  the 
same  shall  conduct  the  sale  at  his  own  expense,  dispensing  in  such  case  with  a  de- 
posit, if  the  court  shall  think  fit" 

But  the  Order  of  June,  1861,  does  not  entitle  the  defendant  to  insist  upon  a  sale 
instead  of  a  foreclosure,  against  the  onnsent  of  the  mortgagee,  without  paying  in  the 
usual  deposit  upon  his  undertaking  the  conduct  of  the  sale.  .  The  objjBCt  of  the  order 
was  to  enable  the  court  to  grant  the  defendant  that  indulgence,  upon'  the  consent  of 
the  plaintiff,  in  cases  where  the  plaintiff  desired  to  bid  at  the  sale.  (Taylor  y. 
Walker,  8  Grant's  Ch.  R.  606.) 

Where^  at  Uie  hearing  of  a  cause»  a  sale  instead  of  a  foreclosure  had  been  asked 
for,  and  was  directed  by  the  decree,  which  omitted,  howeyer,  to  proylde  that  in  the 
eyent  of  the  sale  falling  the  defendant  would  stand  foreclosed,  the  court,  upon 
petition  setting  forth  the  facts,  and  that  the  attempts  at  sale  which  had  been  made 
had  preyed  abortiye,  ordered  the  defendant  to  pay  the  amount  which  had  been  found 
due  within  one  month,  or,  in  default,  foreclosure.  (Goodall  y.  Burrows,  Henderson 
▼.  Richmond,  7  Grant's  Chan.  R.  449.)  And  where  the  prayer  of  the  bill  is  in  the 
alteniatiye  for  either  sale  or  foreclosure,  the  court  will,  at  t^e  instance  of  the  plain.- 
tiif^  make  a  decree  for  sale,  and  in  the  eyent  of  a  sale  failing  to  produce  sufficient  to 
eoyer  the  claim  of  the  plaintiff,  order  foreclosure.  (Blachford  y.  Oliyer,  8  Grant's 
Chan.  R.  891.) 

Where,  howeyer,  a  decree  is  sought  to  be  changed  from  a  sale  to  foreclosure,  the 
cause  must  be  set  down  to  be  re-heard,  and  notice  seryed  upon  the  defendant,  and 
that,  too,  although  the  bill  had  been  taken  pro  con/etto,  (McClelan  y.  Jacobs,  9 
Grant's  Chan.  B,  60.) 

Thejule  that  a  mortgagee  of  seyeral  estates  may  refuse  to  be  redeemed  in  respect 
of  one,  unless  redeemed  on  both,  does  not  apply  where  a  sale  is  asked  by  a  prior 
incumbrancer*    (Merritt  y»  fitephenson,  6  Grant,667;  7  Grant,  22.) 

Tniere  a  mortgagor  had  cony^ed  the  equity  of  redemption  to  a  trustee  under  % 
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marriage  settlement,  and  the  trustee  asked  a  sale  on  further  dlreetions,  it  iras  held 
that  he  conld  only  faaye  it  on  the  osoal  terms  of  paying  in  the  deposit,  and  in  default 
thereof  a  foreolosore.  (Machell  t.  Campbell,  5  U.  C.  L.  J.  117  ;  see  also  Whitfield  ▼. 
Eoberts,  5  Jur.  N.  S.  118.) 

Sec.  3. — Instead  of  foreclosure,  the  bill  in  any  such 
mortSi^  nJjj  ^^^  ^*y  P^^y  *  ®*'®  ^f  ^^^  mortgaged  premises,  and  that 
ISy'SSS?o?o?*^*'^y  balance  of  the  mortgage  debt  which  may  remain  due 
themortgage     ^f^^^  g^^j^  ^^^^  j^^y  j^^  p^j^  jjy  ^^^^  mortgagor,  and  the 

same  may  be  decreed  accordingly,  {t) 


(Q  Where  the  mortgagor  has  assigned  bis  equity  of  redemption  the  order  for  the 
payment  of  the  balance  of  the  mortgage  debt  must  be  made  against  him  and  not 
asainst  the  assignee,  aud  for  that  purpose  the  mortgagor  must  be  a  party  to  the  suit. 
(Tumbull  T.  Symmonds,  6  Grant,  615  ) 

Afttwtyofthe       Sbo.  4. — When  any  person  is  surety  for  the  payment 
ir^e^^7,of  a  mortgage  debt,  such  person  may  be  made  a  party 
^  Mj  bmUDo*  to  any  suit  for  the  foreclosure  of  the  equity  of  redemption 
win,  dtM^toraof  the  mortgaged  property,  and  the  relief  specified  in  the 
last  section  may  be  prayed  against  both  the  mortgagor 
and  his  surety,  and  the  same  may  be  decreed  accord- 
ingly, (t*) 


(v)  On  a  transfer  of  a  mortgage,  the  mortgagee  coyenanted  that  if  default  were 
made  in  payment  of  the  mortgage  money,  he  would  pay  the  same.  Bdd,  that  this 
did  not  constitute  him  a  surety  within  the  meaning  of  this  section.  (Clarke  ?.  Best, 
8  Grant's  Ch.  R.  7.) 

Whew  the  mort-  Sec.  5. — ^Whou  a  suit  has  been  instituted  for  the  fore- 
pv»w«^in«tai. closure  of  the  equity  of  redemption  in  any  mortgaged 
da^STwrhlT  P^^P^^^y  -^^^  default  in  the  payment  of  interest,  or  of  an 
J^^^jjjJ^^be-  instalment  of  the  principal,  any  defendant  may  move  to 
SSSSS?  d^'^i-  disniiss  such  bill  upon  paying  into  court  the  amount  then 
(MKi.eosts;  due  for  principal  and  interest,  with  costs,  (v) 


(v)  Upon  default  in  payment  by  a  mortgagor  of  any  instalment  of,  or  of  interest 
upon  mortgage  money,  the  mortgagee  has  a  right  to  call  in  the  whole  amount  secured 
by  the  mortgage.    (Cameron  t.  McBae,  Sparks  t.  Bedhead,  8  Grant's  Ch.  B.  SIl.) 
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A  motion  under  tbia  section  can  only  be  made  bifare  deoree.  As  to  the  practice 
liereaoder  it  has  been  held  that  when  a  bill  is  filed  for  the  foreclosure  of  a  mortgage 
payable  bj  iDstalments,  and  the  defcDdant  moyes  to  dismiss  on  paymeot  of  the  in- 
atstliiieDt  and  interest  then  doe ;  the  ioterest  open  the  mortgage  money  is  ooly  to  be 
oompnted  np  to  the  day  named  for  payment  in  the  mortgage  (Uie  ioterest  due  on  the 
Imst  gale  day)  and  not  to  the  time  of  making  the  application.  (Strachan  t.  Mumey, 
6  Grant's  Ch.  R.  878 ;  4  U.  C.  L.  J.  42.) 

It  would  seem  to  be  proper  practice  that  on  producing  an  aflSdaTit  of  tender  of  a 
snfBeient  sum  to  cover  the  amount  due  and  the  costs  then  incurred,  and  a  certificate 
of  the  state  of  the  oause,  an  order  can  be  obtained  to  tax  the  plaintiff 's  costs,  upon 
paying  which,  together  with  the  amount  due  on  the  mortgage,  into  court,  an  oitier 
will  be  granted  to  dismiss  the  bill. 

Where  default  is  made  in  payment  of  interest  on  a  mortgage  of  leaseholds,  and 
Uiere  is  the  usual  proyiso  for  redemption  on  payment  of  principal  on  a  given  day, 
and  of  interest  in  the  meantime,  althoogh  the  day  for  payment  of  the  pnncipal  has 
not  arrlTed,  the  mortgagee  may  file  a  bill  to  foreclose.  (Burrowes  t.  Molloy,  2 
Jo.  k  Lat.  521.) 

The  relief  granted  to  a  mortgagor  under  this  section,  will  also  be  granted  to  him 
or  his  assignees  on  a  bill  filed  on  his  or  their  own  behalf.  (Moore  t.  Merritt,  6 
Grant,  550.) 

Sbo.  6.^When  a  suit  has  been  instituted  for  the  pur- 
pose and  under  the  circumstances  specified  in  the  lasttadaftortbede- 
Beetion,  any  defendant  may  move  to  stay  the  proceedings!^ mSy'bei^^ 
in  the  suit,  after  decree^  but  before  sale  or  final  foreclo^dr^uum^; 
sore,  upon  paying  into  court  the  amount  then  due  for 
principal  and  interest,  with  costs. 

When  an  application  is  made  to  stay  the  P^^<^^dings^^^^^^^^ 
under  this  section,  the  decree  may  afterwards  be  enforced,  ^\^l^^^ 
by  order  of  court,  upon  any  subsequent  default  in  the^'*"******^^*- 
payment  of  any  further  instalment  of  the  principal,  or 
of  the  interest,  {w) 

(w)  After  payment  of  what  is  payable  upon  a  mortgage,  pursuant  to  this  section, 
it  is  irregular  to  take  any  further  proceeding  in  the  cause  until  another  instalment 
flUlsdne.  (Carroll  ▼.  Hopkins,  4  Grant's  Chan.  R.  481.)  And  where  a  decree  of 
foreclosure  obtained  upon  a  mortgage  payable  by  instalments,  has  been  stayed  upon 
payment  of  the  amount  actually  due,  and  a  subsequent  default  occurs,  the  proper 
order  to  make  is  to  direct  the  whole  sum  secured  to  be  paid  by  a  certain  day,  with 
Uberty  to  the  defendant  to  pay  the  sum  actually  due,  and  stay  proceeedings  thereon. 
(Strachan  r.  Deylin,  Grant's  Cham.  R.  8.) 

Where  there  was  a  suit  by  a  first  mortgagee  ^in  possession)  against  the  mortgagor 
aad  nomeroos  other  mortgagees,  the  court,  having  regard  to  the  rights  of  all  parties, 
leftised  a  motion  by  the  second  mortgagee,  that,  on  payment  of  the  plaintiff's  prin- 
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oipal,  interest,  aad  oofits,  the  estate  might  be  oonyejed  to  him  and  all  proeeedings 
stayed ;  but  directed  enqairies  as  to  the  priorities  and  inonmbraneet  of  the  parties. 
(Paine  t.  Edwards,  8  Jur.  N.  S.  1200 ;  10  W.  B.  709 ;  '6  L.  T.  N.  S.  600.)  On  the 
application,  Paynter  y.  Carew,  Kay.  App.  zxxyiii.,  was  relied  upon. 

IlJS?1n5tiJ^r  S^^*  '^'  (^) — ^^^^  *^®  cause  is  heard  upon  an  order 
JJ^Jj^^^to  take  the  hUl  pro  confes8o^  in  a  suit  for  the  forecloaure 
^e^^^**  of  ^^^  equity  of  redemption  in  any  mortgage  property, 
S°"€«<SfSthethe  plaintiflf  is  to  produce  at  the  hearing— 

afll(U?it  ipedfied 
ia  this  ord<4r,maj 

^tbc^^r^Mbr-      (1.)  The  mortgage  deed,  and  the  assignments  thereof, 

eiwe  to  the  iiu»  .« 

ter.  if  any. 

(2.)  An  affidavit  which  is  to  state  the  amount  advanced 
upon  the  security, — the  amount  paid,  whether  by 
receipt  of  rents  or  otherwise, — and  the  amount 
remaining  due  for. principal  and  interest,  distm- 
guishing  how  much  for  principal  and  how  much- 
for  interest.  The  affidavit  is  to  state  whether  the 
mortgaged  premises,  or  any  part  of  them,  haw* 
heen  in  the  occupation  of  the  mortgagee  or  of  tiny 
one  under  whom  he  claims  ;  and,  ^hen-  there  has^ 
heen  any  such  occupation,  the  affidavit  is  to  state 
its  nature,^— the  time  it  continued, — and  the  fair 
rentable  value  of  the  property. 

Upon  production  of  such  proofs  and  documents,  -thei 
court  may  at  once  determine  the  amount  xlue ;  and  irhen 
a  foreclosure  is  ordered,  the  time  and  place  for  the 
payment  of  the  mortgage  money  may  be  fixed  by  the 
decree,  without  a  reference  to  the  master,  or  any  further 
enquiry. 


(z)  This  section  is  in  effect  abrogated  and  repealed  b^  the  Orders  of  court  promul- 
gated on  the  10th  day  of  January,  1868.  It  provided  that  when  a  foreclosure  a«ii 
is  set  down  to  be  heard,  upon  an  order  to  take  the  biU  pro  cQr\f499o,  (which  practice 
in  such  suits  is  now  abolished,)  the  plaintiff,  upon  production  of  the  affidarit  qpeel* 
fied  in  this  order,  might  haye  a  decree  without  a  reference  to  the  Master, 
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The  4th  Order  of  the  Orders  of  the  10th  day  of  January,  1868,  proTides  as  folIowB : 

-''DBCBBBS  FOB  BBDBHPTION  OB  FOBBOLOSUBB  OP  MOBTGAGBS, 

OB  FOB  SALE. 

IV.  When  the  time  for  answering  in  either  of  the  abo^e  classes  of  cases  has  elapsed, 
onprodaction  to  the  Begistrar  of  the  court,  of  the  affidaTit  of  the  serfice  of  the  bill, 
ind  upon  prttcipe,  the  plaintiff  is  to  be  entitled  to  such  a  decree  as  would,  under  the 
present  practice,  be  made  by  the  court  upon  a  hearing  of  a  cause,  pro  eonfesto, 
under  an  order  obtained  for  that  purpose ;  and  on  CTery  such  bill  is  to  be  endorsed 
the  foDowing  notice : — **  Tour  answer  is  to  be  filed  at  the  office  of  the  Begistrar,  at 
Oagoode  HaU,  in  the  city  of  Toronto,  (or  when  the  bill  is  filed  in  an  outer  county,  at 

Uie  ofiELee  of  the  Deputy-Begistrar  at .)    Tou  are  to  answer  or  demur  within 

four  weeks  from  the  serrioe  hereof,  (or  when  the  defendant  is  seryed  out  of  the  juris- 
diedon,  within  the  time  limited  by  the  order  authorising  the  serrice.)  If  you  fail  to 
laswer  or  demur  within  the  time  abote  limited,  you  are  to  be  subject  to  haTo  a 
dceree  olr  order  made  against  you,  forthwith  thereafter;  and  if  this  notice  is  serred 
vpoB  yon  personally,  you  will  not  be  entitled  to  any  further  notice  of  the  future  pro- 
eeedings  in  the  eause. 

«« Non. — This  bill  is  filed  by  Messrs.  A.  B.  &  0.  D.,  of  the  city  of  Toronto,  in  the 
county  of  Yoric,  solicitor,  for  aboTO  named  plaintiff,  (and  when  the  party  who  files 

the  bill  is  agent,  add,  agents  of  Messrs.  £.  F.  and  Q.  H.,  of ,  solicitors  for  the 

above  plaintiff.")  And  upon  bills  for  foreclosure  or  sale  is  to  be  added  to 
such  notice  the  following:     **  And  take  notice  that  the  plaintiff  claims  that  there  is 

now  due  by  you  for  principal  money  and  interest,  the  sum  of  £ ,  and  that  you  are 

liable  to  be  charged  with  this  sum,  with  subsequent  interest  and  costs,  in  and  by  the 
decree  to  be  drawn  up,  and  that  in  default  of  payment  thereof  within  six  calendar 
months  from  the  time  of  drawing  up  the  decree,  your  interest  in  the  property  may 
be  foreclosed  (or  sold)  unless  before  the  time  allowed  you  as  by  this  notice  for 
inswering,  you  file  in  the  office  aboTO  named  a  memorandum  in  writing,  signed  by 
yourself  or  y  3ur  solicitor,  to  the  following  effect :  '  I  dispute  the  amount  claimed  by 
the  plaintiff  in  the  cause  '—in  which  case  you  will  be  notified  of  the  time  fixed  for 
setting  the  amount  due  by  you  at  least  four  days  before  the  time  to  be  so  fixed/' 
This  order  is  not  to  affect  any  suit  now  pending." 

Except  in  eases  of  suits  now  pending,  the  last  mentioned  order  entirely  suspends 
the  operation  of  this  section  of  (hder  XXXII.  of  the  Orders  1858. 

This  section  (7)  applied  to  cases  only  where  the  account  was  taken  by  the  court, 
and  the  amount  found  due  for  principal,  interest,  and  costs  was  ascertained  and  em- 
bodied in  (he  decree,  and  a  time  fixed  for  payment  thereby.  The  practitioner  afailed 
hbnself  of  this  section,  where  he  had  ascertained  that  a  reference  to  the  Master  as  to 
incumbrancers  was  unnecessary-^he  expense  of  such  reference  was  thereby  avoided — 
the  account  taken  by  the  court  at  the  hearing  on  production  of  an  affidafit  in 
tenns  of  this  section  and  the  mortgage  and  assignments  (if  any)  serring  CTcry  pur- 
pose. Where  a  reference  was  taken,  it  was  unnecessary  to  produce  any  such  eyidence 
to  the  court 

Where  a  plaintiff  in  suits  for  foreclosure  or  sale  asks  a  reference  to  the  master  to 
enquire  as  to  other  incumbrancers,  he  takes  such  reference  at  the  peril  of  costs,  if 
there  are  in  reality  no  other  incumbrancers  on  the  estate.  (Hamilton  t.  Howard, 
Bomside  t.  Lund,  4  Grant's  Chan.  B.  581.)  Where  an  account  had  to  be  taken  un- 
der this  section  befars  the  decree  was  drawn  up  and  the  defendant  (mortgagor)  died 
before  the  account  was  taken,  a  motion  to  take  the  account  notwithstandiog  the 
death,  on  the  ground  that  the  bill  was  pro  eon/esao,  and  that  the  decree  would  bear 
date  prior  to  the  death,  was  refused.  (Galbraith  t.  Armstrong,  Grant's  Cham. 
Bep.8d.) 
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SdSiSd*!^^  fcl».  Whore  a  sale  is  ordered,  the  judge  at  chambers,  or 
^'J^J^JJthe  master  acting  in  the  matter,  as  the  case  may  be,  is 
SS?«^  thi^^  to  give  such  directions  as  he  may  think  right  for  bringing 
to^dJro^Miu  other  incumbrancers ;  and  the  matter  is  to  proceed  in 
^oambnn^!?   Other  rcspects  as  in  ordinary  cases  when  a  sale  has  been 

and  the  Hale  is  to  j  j  /  \ 
proewd  in  other  OraereQ.  (i/) 
TCAfMOtsasin 
ordinary  c 


(p)  The  practitioner  wiU  obserre  that  where  a  decree  for  forecloeure  is  takeo,  the 
inoambrancers  to  be  made  parties  are  those  sabsequent  In  point  of  registration  or 
otherwise  to  the  plaintiff's  mortgage;  bnt  where  the  decree  is  for  a  sale,  all  incum- 
brancers, except  prior  mortgagees,  must  be  brought  before  the  court,  and  provision 
therefor  mast  be  inserted  in  the  decree,  otherwise  there  would  be  difficulty  in  work- 
ing out  the  decree  at  the  subsequent  stages  of  the  cause,  as  for  instance  in  shewing  a 
good  title  to  a  purchaser  under  the  sale. 

SSSSSff  ta*"  Sbc.  8. — ^Where  a  suit  for  the  forclosure  of  the  equity 
wSli'i?th6  ^^  redemption  of  any  mortgaged  property  has  been 
S??<5S!iJ?&to  brought  to  a  hearing  in  the  ordinary  way,  neither  the 
^^ten^orbe-  amouut  of  the  mortgage  debt,  nor  the  time  and  place  of 
MiT^UMbMr-  payment,  are  to  be  determined  at  the  hearing,  but  the 
^'  case  is  to  be  adjourned  to  chambers,  or  a  reference  to 

the  master  directed,  as  may  be  thought  most  conyeu'- 

ient.  (z) 

(s)  With  regard  to  the  practice  as  to  "  iuUi  for  foredowre  of  rmkn^fHonf**  the 
Orders  promulgated  on  the  6th  of  February,  1868,  regulate  **  the  proceodtn^M  m  tmU 
for/oreclo9ur€  or  sale,"  and  it  has  been  considered  judicious  to  refer  to  theee  orders 
under  this  section.    Thej  are  as  follow : 

"PBOCBEDINQS  IN  SUITS  FOB  FOBBCLOSUBB  OB  SALE. 

«In  suits  instituted  by  mortgagees  or  judgment  creditors  for  sale  or  foreclosure^ 
"  when  all  incumbrancers  hare  not  been  made  parties,  or  further  enquiries  are 
«  sought,  the  complainant  is  to  bring  in  to  the  Master's  office,  together  with  the 
'*  decree,  a  certificate  from  the  Begistrar  of  the  county  wherein  the  luids  Ue,  setting 
**  forth  all  the  registered  incumbrances  which  affect  the  property  in  the  pleadings 
"  mentioned,  and  such  other  eyidence  as  he  may  be  adrised ;  and  upon  his  rx  parti 
**  application  for  that  purpose  the  Master  b  to  direct  aU  such  persons  as  appear  to 
«  him  to  have  any  lien,  charge,  or  incumbrance  upon  the  estate  in  question,  to  be 
«<  made  parties  to  the  cause,  (a) 

(a)  Sabsequent  inoombrancers  should  not  be  made  parties  by  bill,  but,  itnder  this 
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ate,  be  n^dejpftrtiea  in  the  Mester's  office.    If  thev  are  mede  ptrtles  by  hOX  the 
eoort  vill  not  euow  adj  ooets  in  lespect  of  00  meking  them  pertiee. 

The  oimeES  of  the  equity  of  redemption  most  be  made  parties  to  the  biU,  and 
should  be  eo  made  before  decree.  The  Master  has  not  the  power  to  make  the  owners 
of  th9  equity  of  redemption  parties  to  the  suit  in  his  office.    (Whan  t.  Lnoas ;  Mnr- 

ney  t.  rangle ;  t.  Courtney,  Qranf  s  Chamber  K.  58.)    But  by  the  Oiders  of 

oport  promulgated  on  the  29th  of  June,  1861 ,  it  is  proTided  as  follows : 

"PASTISS  IHTBBBSTBD  IN  THB  BQUITT  OF  BBDEMPTION  MADE 
PAETIBS  IN  THB  MASTBB'8  OPFIOB. 

In  aay  case  in  which  it  shall  appear  conducive  to  the  ends  of  justioe,  that  partiee 
■stereated  in  the  equity  of  redemption  should  be  allowed  to  be  made  parties  in  the 
Hester's  office,  by  reason  of  the  parties  so  interested  being  numerous  or  otherwise,  it 
sliall  be  competent  to  the  court,  at  the  hearing,  or  afterwards,  to  dii^t  that  parties 
so  ist«ested  may  be  made  parties  in  the  Master's  effiee,  upon  such  terms  as  to  the 
— Mt  shall  aeem  it ;  sueh  order  to  be  only  made  where  one  or  more  partiee  inter- 
■■Aed  in  <he  equity  of  redemption  are  abeady  before  the  court." 

Wherf  unnecessary  parties  are  made,  final  order  will  not  be  granted,  until  the 
ooets  of  making  them  are  deducted,  and  a  new  day  appointed  for  payment  (Bice  ¥. 
Bktwks,  Grant's  Chamber  R.  71.)  The  real  representatifes  of  a  subsequent  incum- 
l^raaeer  are  unnecessary  parties,  (Taylor  t.  Stead,  Grant's  Chamber  B.  74 ;  Grim- 
ehawe  t.  Parks,  6  XT,  G.  L  J.  142.)  Where  a  plaiotifT  in  suits  for  foreclosure  or  sale 
aaks  for  a  reference  to  the  Master  to  enquire  as  to  other  incumbrancers,  he  takes  such 
refereaoe  at  the  peril  of  costs,  if  there  are  in  reality  no  other  incumbrancers  on  the 
estate.   (Hamilton  t,  Howard ;  9umside  j,  Lund,  4  Grant's  Chan.  R.  681,) 

Where  a  person,  made  a  party  In  the  Bfaster's  office,  appearsand  djedaims,  he  wiU 
9tl  be  allowed  any  costs,  aa  he  would  eifeet  the  same  object  by  spying  away.  (HaiU 
▼.  P^rk,  6  Grant,  668.) 


"ITpon  the  office  copy  of  the  decree  to  be  serred  upon  persons  made  parties  in  the 
*'  Master's  office,  under  the  proyisions  of  this  order,  there  must  be  endorsed  a  notice 
''  to  the  effioot  set  forth  in  schedule  A.  to  these  orders  annexed."  (6) 


feDo^ 


b)  By  tiie  Order  premolgated  en  the  6th  of  October,  lS6ft,  it  is  pteyided  as 


^  That  all  offiee  eoiAes  of  decrees  to  be  serred  on  parties,  added  in  the  Master's 
•ffiee,  may  be  eertifled  by  the  P^fraty-Registrsr  where  the  referenoe  it  made  «e." 

The  office  copy  decree  must  be  duly  authenticated  by  the  stamp  of  the  Registrar 
Psgmj^BegiptrM^  ubio  nvyed.    (EUietl  y.  HeUiweU ;  Fe^an  t.  Hayee,  Grant's 

6.) 

**  inien  a  reference  has  been  directed  aa  to  incumbrances,  or  to  settle  priorities, 
"  in  any  case  proyided  for  by  this  order,  the  Master,  before  he  proceeds  to  hear  and 
«<4«i«raMne»  £1  to  reqwe  «n  appoimtDMnt  to  the  eifeet  set  forth  m  schedule  B.  to  this 

18 
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*'  order  annexed,  to  be  serfed  npon  all  persons  made  parties  before  the  heariogy 
**  whether  the  bill  has  been  taken  pro  confuso  against  snoh  persons  or  not"  (e) 

(o)  It  is  not  neoessary  to  serre  the  mortgagor  with  schedule  B.  (Baby  t.  Wood- 
bridge  ;  Mumey  t.  McLellan,  5  U.  C.  L.  J.  67.)  It  would  also  seem  improper  to 
senre  it  on  any  owner  or  part  owner  of  the  equity  of  redemption,  as  such  person 
could  cot  be  foreclosed  by  merely  failing  to  attend  thereon,  but  would  be  entitled  to 
the  usual  six  months  to  redeem,  notwithstanding  such  non-attendance. 

**  When  any  person  who  has  been  duly  serred  with  an  office  copy  of  the  decree,  or 
*'  with  an  appointment  under  the  provisions  of  this  order,  neglects  to  attend  at  the 
**  time  appointed,  the  Master  is  to  treat  such  non-attendance  as  a  disclaimer  bj  the 
<*  party  so  making  default ;  and  the  claim  of  such  party  is  to  be  thereby  foreclosed, 
**  unless  the  co)irt  order  otherwise,  upon  application  duly  made  for  that  purpose." 

**  The  Master's  report  in  the  cases  specified  in  this  order,  must  state  the  names  of 
**  all  persons  who  hare  been  made  parties  in  his  office,  and  of  those  who  have  beem 
**  serred  with  the  appointment  hereinbefore  provided.  The  names  of  such  as  have 
<<  made  default,  having  been  duly  served,  must  then  be  stated  ;  and  then  the  report 
*<  must  go  on  to  settle  the  priorities,  &c.,  of  such  as  have  attended,  and  these  latter 
'*  are  to  be  certified  as  the  only  incumbrancers  upon  the  estate."  (d) 

(d)  The  practice  as  to  the  payment  of  the  mortgage  money  Is  regulated  by  the 
Oraers  promulgated  on  the  29th  day  of  June,  1861.  The  Order  as  to  **th$ payment 
of  morigagt  money t**  is  as  follows : 

"PAYMENT  OP  MOETGAOB  MONET. 

Where  the  Master  is  directed  to  appoint  mortgage  monej  to  be  paid  %i  some 
time  and  place,  he  is  to  appoint  the  same  to  be  paid  into  some  bank  at  its  head  offiee, 
or  at  some  branch  or  agency  office  of  such  bank,  to  the  joint  credit  of  the  party  to 
whom  the  same  is  made  payable,  and  of  the  registrar  of  this  court ;  the  party  to 
whom  the  same  is  made  payable  to  name  the  bank  into  which  he  desires  the  same 
to  be  paid,  and  the  Master  to  name  the  place  for  such  payment. 

Where  money  is  paid  into  some  banlc,  in  pursuance  of  such  appointment  aforesaid, 
it  shall  be  competent  to  the  party  paying  in  the  same,  to  pay  the  same  either  to  the 
credit  of  the  party  to  whom  the  same  is  made  payable,  or  to  the  joint  credit  of  snch 
party  and  the  Registrar.  If  the  same  be  paid  to  the  sole  credit  of  the  party,  such 
party  shall  be  entitled  to  receive  the  same  without  the  order  of  this  court  Where 
default  is  made  in  the  payment  of  money  appointed  under  this  order  to  be  paid  into 
any  bank,  the  oertificate  of  the  cashier,  where  the  same  is  made  payable,  or  of  other, 
the  like  bank  officer,  shall  be  sufficient  evidence  of  such  default.  Where  the  affidavit 
of  the  party  entitled  to  receive  the  same  is  by  the  present  praetioe  required,  the  lUce 
affidavit  shall  sUll  be  necessary." 

Another  Order  promulgated  on  the  same  29th  of  Jnne,  1861,  regoUtes  the  pro- 
ceeding where  state  of  the  aooonnt  is  changed  after  decree  or  report.  This  Order  if 
as  follows : 

'^FROCBBDlNe  WHERE  STATB  OF  ACCOUNT  CHANeBD  AFTER  DEGREE 

OR  REPORT. 

In  cases  where,  after  %  decree  or  decretal  order  fbr  the  sale  or  foreclosure  of 
moitgaffe  property,  the  state  of  the  aoconnt  ascertained  by  decree,  or  decretiJ  order, 
or  by  the  report  of  the  Master,  shall  be  ohanged  by  payment  of  money,  by  receipt  of 
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rais  and  profits,  by  oecapation  rent,  or  otherwise,  before  final  order  for  foredosnrt 
or  sale  obtained,  it  shall  be  competent  to  the  plabtiff  or  other  party  to  whom  tha 
mortgage  money  is  payable,  to  give  notice  to  Uie  party  by  whom  the  same  is  paya- 
ble, that  he  giTes  him  credit  for  a  snm  certain,  to  be  named  in  such  notice,  and  that 
he  claims  that  there  remains  due  to  him  in  respect  of  such  mortgage  money  a  sum 
certain,  to  t>e  also  named  in  such  notice ;  and  in  ease,  upon  the  final  order  for  fore- 
dosure  or  sale  being  applied  for,  the  Judge  shall  think  the  sums  named  in  such  notice 
proper  to  be  allowed  and  paid  under  the  circumstances,  the  order  fer  final  foreclosure 
is  tv  go  without  further  notice,  unless  the  judge  shall  direct  notice  to  be  given ;  or  it 
shall  be  competent  to  the  party  to  whom  the  mortgage  money  is  payable,  to  apply  to 
a  Judge  in  Chambers  for  a  reference  to  a  Master,  or  for  an  appointment  to  fix  such 
sums  respectively,  and  in  the  latter  case  either  upon  notice,  or  ex  parte,  as  the  judge 
nay  think  fit,  and  the  order  to  be  made  thereupon  is  to  be  served,  or  service  thereof 
di^ensed  with,  as  the  judge  may  direct. 

It  Shan  be  competent  to  the  party  to  whom  such  notice  may  be  gtren  to  apply  to 
a  Judge  in  Chambers  for  an  appointment  to  ascertain  and  fix  the  amounts  proper  to 
be  allowed  and  paid  instead  of  the  amounts  mentioned  in  such  notice ;  or  for  a  refer- 
ence to  a  Master  for  the  like  purpose ;  and  in  case  the  judge  shall  think  a  reference 
to  a  Master  proper,  the  same  may  be  made  ex  parte,  tmless  the  judge  shall  otherwise 
direct." 

"Where  a  mortgagee  has  proceeded  at  law  upon  his  seonrity,  he  shall  not  be 
"  entitled  to  his  costs  in  equity,  unless  the  court,  under  the  circumstances,  shall  see 
"fit  to  order  otherwise."  («) 

(«)  This  order  is  merely  made  for  the  purpose  of  preventing  nnnecessaiy  and  bar- 
lassing  proceedings  against  mortgagors  and  not  for  the  purpose  of  preventing  a  pru- 
dent or  reasonable  exercise  by  the  mortgagee  of  his  right  to  sue  at  law  and  in  equity* 
So  where  a  mortgagee  brings  a  suit  in  go^  faith  the  court  will  not  enter  too  nicely 
into  the  question  of  the  necessity  or  propriety  of  the  action.  The  midn  question  is^ 
whether  the  suit  at  law  is  in  bona  fide,  or  for  the  purpose  of  making  costs.  (Dallaa 
T.  Gow,  Grant's  Cham.  65;  5  U.  C.  L.  J.  280.)  So  where  the  plaintiff  in  equity 
Inrought  an  ejectment  suit,  for  the  purpose  of  preserving  the  property,  he  was  allowed 
his  costs  in  both  suits.     (Ibid.) 

SCHEBTTLE  A. 

Whereas  a  Suit  has  been  institoted  by  the  within  named  complainant  for  tlie  for«* 
closure  (or  as  the  case  may  be)  of  certain  lands,  being  the  west  half  of  lot  No.  19,  in 
the  seopnd  concession  of  the  township  of  Toronto,  (or  some  other  sufficient  descrip- 
tien  of  the  property,)  (a)  and  I  have  been  directed  to  enquire  whether  any  person 
otiier  than  the  plaintiff,  has  any  charge,  lien,  or  incumbrance  upon  the  said  estate; 
and  whereas  it  has  been  made  to  appear  before  me  that  you  hare  some  lien,  charge, 
or  incumbrance  upon  the  said  estate,  and  I  have  therefore  caused  you  to  be  made  a 

party  to  this  suit,  and  appointed  the day  of       ■      for  you  to  appear  before 

me,  either  in  person  or  by  your  solicitor,  to  prote  your  claims. 

Kow,  yon  are  hereby  required  to  take  notice: 

1st  That  if  yon  wish  to  apply  to  discharge  my  order  making  yon  a  party,  or  to 
M  to  or  Tary  tbe  within  decree,  you  must  do  so  within  fourteen  days  fh>m  the  ser- 
Tioe  hereof;  and  if  yon  fail  to  do  so,  yon  wUl  be  bound  by  the  decree  and  the  fiir- 
ther  proceedings  in  this  cause  as  if  you  w«re  originally  made  a  party  to  the  suit 

2ad.  That  if  y^ou  fail  to  attend  at  my  chambers  at  Osgoode  Han,  in  the  dty  of 
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Toronto,  (or  m  tbo  earn  be,)  at  the  thne  sppolnted,  7011  wffl  be  tretM  as  dbelidfli- 
hiff  aB  InterMt  in  the  property  hi  qnestioD,  and  H  will  be  disposed  of  in  the  sanM 
iray  as  if  70a  had  no  claim  thereon,  and  yonr  olioffl  will  be  in  Ikct  fbredosed  bj  sndh 
non-attendanee.  ^^ 

A.  B.^  Bfasto^. 

ifole  (a)^When  the  decree  is  for  the  sale  of  the  debtor'a  lands  genSMinya**^ 
salt  of  a  jndmont  creditor,  saj  for  the  sale  of  nQ  the  lands  of  (tli»  debtor)  wMUk 
the  connty  of  York  (or  as  tiM  case  may  be.) 

SCOEDULE  B. 

IN  CHANOSST. 

A«  B«|  «••••••••••••.••••. •••••••••••••« M ••••••••/rsnifdfii 

and 
e.  D., ^.... « D^^ndmn. 

Having  been  directed  by  the  decree  in  this  cause  to  enqnire  i^ether  ainr  perasm 
other  than  the  plaintiff  has  any  lien,  charge,  or  incnmbrance  upon  the  lands  in  til* 
pleadings  mentioned,  being  the  west  half  of  lot  10,  in  the  2nd  concession  of  the  town- 
ship of  York,  (or  bosmt  other  plain  description,)  I  do  hereby  ^»poh>t  ■■  *  ■  da/  of 
•*—«-%  at  my  ehambers  at  Osgoode  Hall,  in  the  city  of  Toronto,  (or  as  the  cose  «ajr 
be,)  to  proceed  with  the  said  enqoiries.  And  yon  are  hereby  required  to  take  notkit 
that  if  yon  fail  to  attend  at  the  time  and  place  appointed,  yon  will  be  treated  as  di»- 
olaiming  all  interest  in  the  land  in  question,  and  it  will  be  dealt  with  as  if.  yon  had 
no  claim  thereon,  and  yonr  claim  will  be  in  fact  foreclosed. 

X.  F.,  Hostse. 

At  <o  fi0hti^JUe  bm  to  fireeloH»^A  mortgagea  who  holds  sereral  moitgaga^ei 
Ihi  ssine  land,  one  of  which  is  not  dne,  cannot  tte  a  lull  to  foreclose  ttMit  one  Irilk 
tkn  ethers..  (Tklbodo  t.  Ck>Uar,  1  Qrsnt,  147.) 

A  mortgagee  holding  seteral  mortgages  on  the  same  properly  can  file  n  separate 
bill  on  each  mortgage,  bnt  the  court  1^  in  such  case,  exercise  its  discretion  as  to 
eosts*.    (Noble  t.  Line,  6  U.  G.  L.  J.  168.) 

The  chartered  banks  of  tlus  proTince  haye  a  right  to  foreclose  mortgages  held  by 
tiMm  OS  seeurity.    (B.  U.  C.  t.  Scott,  6  Ormn^  461.) 

Where  n  subsequesit  mortgagee  files  a  bill,  and  the  prior  mortgagee  afterward* 
filssabillonhismiortfage,  the  snbsequent  mortgages  is  entitled  to  Us  costs  of  tMr 
first  suit,  incurred  prior  to  his  being  made  a  party  in  the  second  suit  (ABmiT. 
lisDongall,6U.  G.L.  J.  64;  foUowed  itt  Qoedhue  t.  Whitmere,  7  U.  C.  L.  J.  124^) 

A  person  holding  mortgages  in  trust  for  sale  to  indemnify  him  against  less  on 
accoifiit  of  the  mortgagor,  is  not  entitled  to  foreclose  in  case  of  defSault ;  hois  oidy 
entitled  to  a  decree  for  sale,  allowing  the  mortgagor  the  usual  time  to  redeem.  (Paton 
T.  Wilkes,  8  Grant,  252.) 

A  niortgagee  cannot  file  a  bill  to  foreclose  before  his  estate  has  become  absolute  at 
Um  by  delMdt  in  pajmeni.    (Bonham  ▼.  Newcomb,  2  Vent  886.) 


Partiu  U  /Pfo^eanra^niaf.— Where  a  mnrtgaBor  becomes  bankrapi,  his 
(^d  not  he)  are  the  proper  parties  to  a  fmdosure  suit«    (Torrance  t*  Wintnbol- 
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th  ifhett  ft  ttfnrtgftgee  assigns  all  his  interest  to  a  co-mortgagee  he  is  an  mrneoes- 
tej  party  to  a  foredosure  suit  by  the  co-mortgagee,  either  originally  or  in  the  Mas- 
fif'B  ofltee;  (Bnas^  t.  Robertson,  5  U.  C.  L.  J.  118;)  and  that  although  such  mort- 
gsgee  haa  been  in  possesion.    {Ibid.) 

Where,  after  a  mortgage  being  giren,  the  equity  of  redemption  is  severed,  so  that 
AiltereBt  persons  are  entitled  to  redeem  in  respect  of  different  parcels,  these  different 
ptncmM  must  be  made  parties  in  a  suit  to  foreclose  the  mortgage.  (Backley  y. 
wSaoo,  8  Grant's  Ch.  R.  666.) 

In  a  suit  for  foreclosure  or  sale  the  sorviying  trustee  and  executrix  of  the  mort- 
|igof,  being  ^o  tenant  fbr  Ufe  of  the  property,  sufficiently  represents  the  persons 
iateitsted  in  remainder.  (Marriott  t.  Kirkham,  8  Giff.  686 ;  8  Jur.  N.  8.  879 ;  81 
L.  J.  Ch;  812 ;  10  W.  R.  2^;  6  L.  T.  N.  S.  17.)  By  a  foreclosure  decree  on  an 
wpdtable  mortgage,  the  mortgagor  was  declared  a  trustee,  aud  an  order  was  made 
;  the  estate  in  the  mortgagee.     (Lechmere  t.  Clamp,  80  Bea.  218.) 


9t%  alaa  as  to  parties  to  foreolosnre  suits,  page  20  iupra. 

Form  of  decru  of  foredoture, — Where  there  are  sCTcral  judgment  creditors,  the 
decree  sboold  give  them  successlTe  rights  of  redemption  although  very  short  periods 
■ost  be  fixed  for  that  purpose.     (Carroll  T.  Hopkins,  4  Grant,  481.) 

Where  a  fbredosore  decree  did  not  reserve  a  day  to  shew  cause  by  an  infknt  defen- 
dsBt,  ind  the  infant  on  attaining  his  majority  applied  to  put  in  an  answer  and  raise 
t  ftiA  defenoe,  the  application  was  refused  on  the  ground  that  on  account  of  the 
ftsme  of.  the  decree  Uie  relief  could  not  be  obtained  without  a  re-hearing.  The 
teree  aliioidd  reserve  a  day  to  shew  cause ;  (Mair  v.  Kerr,  2  Grant,  228 ;)  see  further 
■a  to  tha  form  of  a  decree  of  foreclosure  against  the  infant  heir  of  the  mortgagor. 
"■       "        IT.  Gaston,  1  Grant,  349.) 


A  decree  of  foreclosure  against  the  widow  and  devisee  of  a  deceased  mortgagor, 
AoiM  contain  a  declaration  that  on  payment  of  the  amount  due,  the  vridow  should, 
if  die  ehoae,  be  let  into  dower.    (Thibodo  v.  Collar,  1  Grant,  147.) 

Whcrcr  a  decree  of  foreclosure  had  been  drawn  up  without  inserting  a  direction  to 
Mqalreaa  to  incumbraneea,  and  it  appeared  that  there  were  several  judgment  credi- 
ton,  the  deeree  was  allowed  to  be  amended  on  the  payment  of  costs.  (Moffatt  v. 
IbRh,  8  Grant,  168.) 

Whcve  portions  of  an  estate  under  mortgage  are  conveyed  away  by  the  mortgagor, 
one  day  for  payment  of  the  amount  will  be  given  to  all  the  persons  interested  in  the 
eqnity  of  redemption.    (Hill  v.  Forsyth,  7  Grant's  Ch.  B.  461.) 

Where  there  were  two  rival  claimants  to  the  equity  of  redemption,  and  the  mort- 
gftfee  was  ignorant  which  of  them  was  really  entitled,  the  court  directed  the  usual 
radsBption  by,  and  conveyance  to,  the  person  primH  facie  entitled  to  the  equity  of 
redemption,  with  a  right  to  the  other  claimant  at  any  time  before  the  day  appointed 
fat  payment  to  shew  himself  entitled.     (Rumsey  v.  Thompson,  8  Grant,  872.) 

Form  of  decree  for  $ale. — It  is  prudent  to  insert  in  a  decree  for  a  sale,  that  if 
the  sale  do  not  bring  the  amount  due,  or  is  abortive,  that  then  there  should  be 
a  foreclosure,  otherwise  the  only  remedy  will  be  to  sell  on  the  usual  terms  for 
what  the  property  will  fetch  by  filing  a  petition  to  carry  out  the  decree  ;  (Goodall 
«  Goodhill  V.  Burrows,  7  Grant,  449;  6  U.  C.  L.  J.  189;)  or  to  obtain  an  order 
m  petition  that  the  defendant  do  pay  the  amount  within  one  month'  or  in  default 
kKdMm.    (iM;  7  Grant,  46a) 

nmimi4jfUte$/orpaym$nt  of^  and  attendance  to  receive  nwrtgage  mon^.^Where 
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a  mortgagee  attends  to  receiye  the  mortgage  money,  his  attendance  so  eariy  as  to 
allow  a  reasonable  time  for  payment  of  the  money  before  the  end  of  the  time 
named  will  be  sufficient.  (Sannderson  y.  Gaston,  2  Grant,  486.)  So  where  the  attor- 
ney of  the  mortgagee  attended  during  the  latt  fifteen  minutes  of  the  two  hours 
appointed,  the  attendance  was  held  sufficient  and  the  final  order  was  granted. 
(MitoheU  t.  Hayes,  Grant's  Cham.  56 ;  5  U.  C.  L.  J.  282.) 

A  mortgagee  cannot  be  compelled  to  receire  payment  before  the  day  fixed,  though 
the  full  amount  of  principal  and  interest  up  to  that  day  be  tendered.  (Brown  t. 
Cole,  14  Sim.  427.) 

The  court  will  grant  an  order  changing  the  place  appointed  for  payment  (Jones 
T.  Bailey,  1  Grant,  858.)  In  foreclosure  suits  the  money  should  be  paid  into  a  hnrnk^ 
(see  Order  29th  June,  1H61,  supra,)  and  the  foregoing  cases  are  now  only  of  import- 
anoe  where  money,  other  than  mortgage  money,  is  c&eoted  to  be  paid  by  decree  or 
order  at  a  specified  time  and  place. 

Enlarging  time  for  payment, — The  time  for  payment  of  the  mortgage  money  wUl 
be  enlaiged  on  the  application  of  the  mortgagor,  if  the  property  be  an  ample  eeemrit/ 
and  there  is  a  probability  of  his  being  able  to  pay  at  the  end  of  such  enlarged  time. 
The  usual  terms  on  which  the  order  is  granted  are  the  payment  of  all  arrears  of 
interest  and  of  costs,  and  the  order  contains  a  reference  to  a  Master  to  compute 
subsequent  interest  and  tax  subsequent  costs  in  oase  the  parties  differ.  (Ford  t. 
Steeples,  1  U.  C.  Jur.  1,  p.  282.)  In  this  case,  the  ground  upon  which  the  order 
was  granted  was  that  the  mortgagor  had  effected  a  sale  of  the  property  for  X60 
more  than  the  plaintiff's  claim,  and  that  he  expected  to  receife  the  purchase  money 
in  full  in  two  or  three  months,  and  the  court  enlarged  the  time  for  six  months  on 
the  usual  terms. 

A  proper  case  must  be  shewn  and  the  security  should  be  ample.  (Edwards  t. 
Cnnliffe,  1  Madd.  287 ;  Ismoord  t.  Claypool,  1  Ch.  Bep.  262 ;  Holford  t.  Tate,  1  K. 
k  J.  677 ;  Anon,  Barn.  221 ;  Cooher  t.  Beirs,  1  Gh.  Ga.  61 ;  Ford  T.  WasteU,  6 
Hare,  220.) 

Strong  grounds  need  not  be  shewn,  as  the  court  is  indulgent  to  mortgagors,  but 
some  reason  should  be  assigned,  otherwise  the  application  will  be  refosed.  ^amgr 
T.  Edwards,  4  Buss.  125.; 

The  security  should  be  ample.    (Eyre  t.  Hanson,  2  Beay.  479.) 

The  interest  and  costs  will  be  required  to  be  paid  forthwith,  eten  in  case  of  Infants. 
(Goombe  y.  Stewart,  18  Beay.  111.) 

In  Finch  y.  Shaw,  20  Beay.  555,  an  extendon  was  granted  pending  an  appeal  te 
the  House  of  Lords,  the  mortgagor  being  required  howeyer  to  pay  the  full  amount 
due  for  principal,  interest,  and  costs,  and  the  costs  of  the  application,  into  court ; 
the  mortgagee  to  receiye  the  diyidends  of  the  money  when  inyested  on  his  nndertaking 
to  re-pay  them  should  the  decree  be  roTorsed. 

Subsequent  interest  is  to  be  computed  on  the  principal  sum  only ;  (Whattoa  t. 
Gradock,  1  Keen,  269 ;  Brewin  y.  Austin,  2  Keen,  211 ;)  and  see  further  as  to  grant* 
ing  extension  of  time  and  the  terms  on  which  it  is  granted,  as  to  payment  of  interest 
and  costs,  and  where  default  is  made  in  such  payment.  (Jones  y.  Greswicke,  9  Sim. 
304 ;  Geldard  y.  Hornby,  1  Hare,  251 ;  Eyre  y.  Hanson,  2  Beay.  478 ;  Edwards  t. 
Gunliffe,  1  Mad.  287 ;  and  see  2  Keen,  212 ;  EUis  y.  Griffiths,  7  Beay.  88.) 

The  order  will,  in  all  cases,  proceed  to  foreclose  the  mortgagor  upon  non-f^aifBt 
at  the  appointed  time  of  the  sum,  upon  the  conditional  payment  of  which  the  orter 
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18  made,  (Edwards  t.  Cnnliffe,  1  Mad.  287;  Ejre  t.  Hanson,  2  Bea.  478;)  and  if 
the  oondidon  be  not  complied  with,  the  order  of  foreclosure  absolute  may  be  made  as 
of  course,  and  its  discharge  has  been  refused  with  costs ;  (Jones  t.  Roberts,  McClel.  & 
T.  567  ;)  thought  it  was  sworn  to  hsTe  been  obtained  by  surprise  and  pending  a  treaty 
between  the  parties.  But  the  order  has  been  discharged,  if  the  mortgagee,  by  his 
own  act,  (as  by  receiTing  rent,)  Tary  the  amount  due  between  the  date  of  the  order, 
enlaipng  the  time,  or  the  Master's  report  made  thereon,  and  of  the  order  absolute. 
(Ismoord  ▼.  Claypool,  9  Sim.  Zn^noie;  NanfauT.  Perkins,  9  Sim.  808,  note;  Cromp- 
ton  T.  Earl  of  Effingham,  9  Sim.  811,  note;  Jones  t.  Creswicke,  9  Sim.  804 ;  Ford  t. 
Ifastell,  6  Dare,  229 ;  2  Ph.  591 ;  Lee  t.  Heath,  9  Sim.  806,  note  ) 

Id  opposing  a  motion  to  enlarge  the  time  for  payment  of  mortgage  money  found 
doe  by  the  Master's  report,  the  mortgagee  swore  that  in  consequence  of  noi^payment 
by  the  mortgagor,  he  had  been  obliged  to  raise  money  to  meet  liabilities  of  his  own 
at  a  rate  much  b^ond  the  rate  payable  under  the  mortgage ;  on  granting  the  ezten- 
nm,  the  mortgagor  was  required  to  pay  such  a  sum,  in  addition  to  the  rate  reserved 
l^the  mortgage,  as  would  coTsr  the  interest  payable  by  the  mortgagee.  (Howard 
▼.  Macara,  Grant's  Cham.  R.  27 ;  and  see  also  Smith  y.  Heron,  Grant's  Cham.  R.  28.) 

An  aifidsTit  of  the  defendants'  solicitor,  stating  his  belief  that  the  defendants  had 
exerted  themselTCS  and  were  still  endeavouring  to  raise  the  money,  and  that  the  pro- 
perty was  worth  much  more  than  the  debt,  was  held  insufficient  on  which  to  obtain 
the  order  to  enlarge  the  time.     (Anon,  4  Grant,  61.) 

The  appfication  for  enlargement  must  be  made  in  Chambers.    (Ibid.) 

Fimal  order,  fartdoture, — A  mortgagee  will  not  be  entitled  to  a  final  order  of  fore- 
dosiire  against  the  mortgagor  or  a  subsequent  mortgagee,  unless  he  be  in  a  position 
td  reecnTey  the  legal  estate  unincumbered.    (Ross  v.  Thompson,  2  Grant,  624.) 

WbcM  a  decree  of  foreclosure  was  erroneous,  the  final  order  was  refused  on  default 
ia  payment  at  the  time  appointed.     (Commercial  Bank  t.  Graham,  4  Grant,  419.) 

In  a  suit  to  foreclose  a  mortgage  giyen  to  partners  to  secure  a  partnership  debt  a 
final  order  was  granted  though  one  of  the  co-partners  had  not  execated  the  power  of 
attonMj  to  reeeire  the  mortgage  money,  or  made  any  affidavit  of  non-payment,  such 
eo-partner  being  resident  out  of  the  jurisdiction  and  never  having  interfered  with  the 
mortgage  transaction.  (Coui^ter  v.  Wylde,  1  Grant  588.^  Where,  however,  the 
plamtiif  and  defendant  were  both  resident  out  of  the  jurisdiction  in  Great  Britain,  it 
was  held  that  an  affidavit  of  non-payment  by  the  agent  only  was  insufficient,  as 
under  soeh  circumstances  it  was  thought  quite  likely  the  defendant  might  have  paid 
the  planitiff  without  the  agent  knowing  any  thing  about  it  (McEechnie  t.  Mc- 
Kifyfrff^^  Grant^s  Cham.  42.)  in  a  suit  of  foreclosure  by  the  executor  and  devisees  of 
a  deoeased  mortgagee,  where  the  executor  alone  had  attended  at  the  time  and  place 
q>pointed,  and  it  did  not  appear  that  the  debts  of  the  estate  had  been  paid,  the 
attendance  was  held  sufficient  and  final  order  granted.  (Evans  v.  Parker,  2  Grant, 
566.)  Where  the  mortgagee  had  become  bankrupt,  and  he  and  his  assignees  filed  a 
bin  to  foreclose,  the  finid  order  was  granted  though  one  of  the  ansignees,  on  account 
of  bte  absence  from  the  country,  had  not  executed  the  power  of  attorney  or  made  an 
affidavit  of  non-payment.     (Lyman  t.  Kirkpatrick,  2  Grant,  625.) 

Wha«  the  day  appointed  fell  upon  a  Sunday,  the  final  order  was  refused,  though 
attendance  had  been  made  on  the  Saturday  and  Monday  preceding  and  following. 
(Holcomb  T.  Leach,  8  Grant,  449.) 

Where  a  mortgagor  songht  to  set  aside  a  final  order  of  foreclosure  on  the  ground 
ikat  meane  iDCumlmncers  had  not  been  made  parties,  an  application  made  by  him 
ftr  that  porpote  seren  months  after  the  date  of  the  final  order,  was  refused,  as  the 
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nhi  ection  oonld  and  ought  to  have  been  madeat  the  hearing,  or  in  the  Hnitec^f  oQeiu 
(Cameron  ▼.  Lynee,  Grant's  Cham.  42.)  ^ 

Where  after  default  in  payment  at  the  time  and  place  appointed,  the  ii|ort|M«e 
receives  any  thing  on  account,  the  default  is  thereby  waived  and  a  final  order  VIU  Dpi 
be  granted  until  a  new  account  be  taken  and  new  day  appointed. 

Where,  however,  after  default,  the  mortgagee  merely  enters  into  poseesdoii,  ift 
would  seem  that  the  default  would  not  be  waived,  at  any  rate  if  the  oocnjpatlon  rent 
be  shewn  to  be  less  than  the  amount  of  interest  acomed  since  the  day  appointed,  m 
that  the  account  would  not  be  changed.  (Greenshieldsv.  Blackwood,  Grants  CbkoL 
61.) 

The  local  i^nts  of  the  Bank  of  British  North  America  cannot  grant  powen  ef 
attorney  to  third  parties  to  receive  money  ordered  to  be  paid  to  the  bank  m  a  fore- 
closure suit     (B.  B.  N.  A.  T.  Battenbury,  Grant's  Cham.  65.) 


Where  a  defendant  in  a  foreclosure  suit  was  served  with  the  Master^s  ^rst  \  ,, 
and  absconded,  and  the  subsequent  warrants  had  been  left  at  his  place  of  reddenoe 
within  the  jurisdiction,  the  final  order  was  allowed  to  go  on  defkuU  in  paypeni. 
(White  V.  Courtney,  Grant's  Cham.  66.) 

If  wife  and  husband  join  in  a  mortgage  of  the  wife's  property  a  deer^  and  fiijil 
order  of  foreclosure  against  both  will  foreclose  the  wife,  (uallaok  t.  Oalton,  $  P. 
W.  862.) 

In  a  foreclosure  suit  against  puisne  mortgagees  and  the  mortgi^gor,  am  (ffder  pinsi 
be  made  foreclosing  the  former  absolutely,  before  proceeding  to  foredoae  t)ie  IMH* 
gagor.     (Whltbread  v.  LyaU,  8  Sm.  &  G. ;  20  Jur.  671 ;  27 1.  T.  278.) 

Final  ordmr  for  »ale, — On  moving  for  final  order  Isr  sale,  it  is  aafideAl  ft«  ihew 
that  default  was  made  in  payment  of  the  plaintiff's  olum,  and  it  need  nofe  bt  ihevB 
that  default  was  also  made  in  payment  of  the  claims  of  inonmbrancen.  (Irvine 
T.  Whitehead,  Grant's  Cham.  10.) 

Opening  foreeloture, — A  final  order  of  fovecloeiHre  absdote  drawn  wp  and  enlned 
was  set  aside  at  the  instance  of  a  purchaser  of  the  eqidty  ef  redeap^n  wlie  had 
acquired  his  Interest  after  the  institution  of  the  suit  to  foredeee,  bnt  whe  hmi  IM 
actual  notice  of  the  suit  till  some  time  after  the  final  order  was  granted.  (AUIIari 
T.  Campbell,  7  Grant,  96.) 

A  foreclosure  decree  cannot  be  opened  at  the  suit  of  a  plaintifl;  who  mimkta  pari 
of  the  deoree  and  impeaches  the  rest.  (Patch  t.  Ward,  11  W,B.  IM;  7L,I.A.Ir 
418.) 

The  court  will,  in  some  cases,  open  the  forecloau|:e  even  after  the  final  ar4«r  h||f 
been  signed  and  enrolled.  (Thomhill  v.  Manning,  1  Sim,  N.  S,  4^.1  See  9m 
Burgh  V.  Langton,  5  Bra  P.  C.  218,  Toml.  Edit ;  2  ^.  Ca,  Ab.  609 ;  1$  Tiiv  4^ 
476,  PI,  2 ;  where  foreclosure  was  opened  under  pecnliar  ciroumatanoea  Utff  tM 
mortgagee  had  been  in  possession  for  sixteen  years. 

If  the  mortice,  after  final  order,  proceed  at  law  on  the  oofonant,  fr  q^i|9BM 
ooUateral  security,  as  a  bond  or  promissory  note,  he  thereby  opeo#  the  fipfifQlqfMv 
(Bashwood  t.  Blythway,  1  Eq.  Ca.  Ab.  817 ;  16  Vin,  Abr.  477,  PL  8.) 

If  the  decree  of  foreclosure  has  been  obtained  by  fraud  or  ooHnsWp,  t]^  ^^9iLF® 
open  the  foreclosure.  (Loyd  v.  ManseU,  2  P.  W'ms.  78 ;  Gore  ?«  8Um09)%  ft  A^ 
18 ;  Harvey  y.  Tebbutt,  IJ,  &  W.  197.) 
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Bui  the  eonrt  will  not,  for  an  error  in  a  matter  of  form,  open  foreeloenre  after  long 
possession,  (Jones  ▼.  Kenrick,  5  Bro.  P.  C.  244,  Toml.  Ed.,)  especially  if  the  property 
has  been  improved  or  altered,  or  has  been  dealt  with.  (Tooke  t.  Bishop  of  Ely,  and 
Lant  T.  Crispe,  5  Bro.  P.  C.  TomL  Ed.  181,  200.) 

The  foreelosore  may  also  be  opened  by  the  aot  of  the  mortgagee  TCook  t.  Sadler, 
2  Yem.  285)  if  he  sue  the  mortgagor  on  his  oovenant  or  bond,  where  the  estate 
proTes  insufficient  to  satisfy  the  mortgage  debt  The  mortgagee  has  a  general  right 
to  enforce  all  his  remedies  at  tbe  same  time.  If  he  proceeds  by  foredoenre  first,  and 
then  finding  his  estate  insufficient  to  satisfy  the  debt,  he  proceeds  to  sue  at  law  on 
his  covenant,  he  can  only  do  so  by  opening  the  foreclosure  and  giTing  a  new  right  of 
redemption  to  the  mortgagor.  If,  howeyer,  he  proceeds  at  law  upon  his  oovenant 
first,  and  obtains  part  payment  of  his  debt,  he  may  still  foreclose  for  the  residue.  The 
principle  is,  that  if  the  mortgagee  takes  his  legal  remedy  first,  the  mortgagor  retidns 
his  ri^t  to  redeem,  and  the  mortgagee  electing  to  taike  the  estate  first,  cannot  be 
aUowd  to  get  both  it  and  the  debt. 

There  is  authority  for  the  proposition  that  if  an  incumbrancer,  seeking  to  open  a 
linreelosnre  and  to  redeem,  on  the  ground  that  he  was  not  a  par^  to  the  suit,  be  In 
aa  obscure  station  and  his  means  doubtful,  he  will  be  ordered  to  give  security  for 
costs  in  case  he  do  not  redeem.  (Bird  t.  Oandy,  7  Yin.  Abr.  45,  PL  20 ;  Bterent  t. 
Williams,  1  Sim.  N.  S.  545.) 

Power  of  tale, — The  judgment  creditors  of  a  mortgagee  hare  such  an  interest  in 
the  due  exercise  of  a  power  of  sale,  that  equity  will  grant  them  relief  against  such 
mortgagee  exercising  it  to  their  disadvantage ;  (Commercial  Bank  t.  Watson,  5  U. 
C.  L.  J.  163;)  and  query ,  whether  the  power  can  be  exercised  at  all  without  thdr 
eoneurrence.  (Ibid,) 

Pending  an  appeal  to  the  Court  of  Error  and  Appeal,  in  a  suit  to  set  aside  a  mort" 
gage,  a  mortgagee  was  enjoined  ftam  exercising  a  power  of  sale  contained  in  the 
mortgage ;  (Commercial  Bank  t.  Bank  of  Upper  Canada,  Qranf  s  Cham.  64 ;)  and 
fh>m  proceedings  t<^le,  under  a  decree  for  sale  on  a  mortgage.  (Bank  of  tipper 
Canada  T.  Pottroff,  8  U.  C.  L.  J.  882.) 

Medemption  euite, — A  suit  for  redemption  which  fails,  cannot,  under  the  prayer 
fbr  general  relief,  be  turned  into  a  suit  for  an  account  (Patch  y.  Ward,  11  W.  E. 
135;  7  L.  T.  N.  S.  418.) 

After  a  foreclosure  decree  absolute  a  mortgagor  will  not  be  allowed  to  redeem, 
although  he  alleges  the  decree  was  obtained  by  ttdkud ;  he  must  seek  to  hare  it  set 
aside.    (Patch  y.  Ward,  11  W.  R.  185.) 

REFERBNCBS  TO  THE  MASTER. 

XXXm.  In  all  cases  where  according  to  the  present 
praictice,  a  reference  to  the  master  would  be  directed  JJ;J{SibJ2}^ 
the  court  may  dispose  of  such  matters  itself,  if  it  think  ^^rpniwnt^ 
fit,  and  may  direct  the  proceedings  to  be  taken  in  fullSS^lii^^ 
court,  or  at  chambers,  as  it  may  find  expedient.  (/)       ***  *'^* 

(/>  The  plahitiif  has,  prim&faeUy  a  right  to  haye  the  reference  dlMoted  to  the 
Ifailer  resident  in  the  county  wherein  the  bill  is  filed.  (Maoara  t.  Owynne,  8 
€faM«'0Ch«a.B.81O.) 
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S^^m2S^  Sec.  2.— The  court  may  obtaia  the  BSmstanee  of 
^iSS,!^  accountantB,  merchants,  engineers,  actuaries,  or  other 
scientific  persons,  in  each  way  as  it  may  think  fit;  the 
better  to  enable  it  to  determine  any  matter  in  evidence 
in  any  cause  or  proceeding,  and  may  act  on  the  certifi- 
cate of  such  persons,  {g) 


(^  Sbi^  fet,  1$  &  16  Yie^  •k.  80»  mo.  iX 

As  to  the  effect  of  the  powers  g^ven  by  this  section  in  extending  the  juriadietioa 
of  eqaity,  see  M'Intosh  t.  The  Great  Western  Railway  Company,  8  Sm.  &  G.  146 ; 
Mildmay  t.  Metbnen,  1  Drew,  216 ;  22  L.  J.  Cb.  297 ;  16  Jar.  966.  As  to  the 
cinployment  of  aooonntaats,  (Be  London  BirmiBcbasi  and  Backs  Railway  Oompany, 
6  W.  E.  141.)  They  need  not  always  be  employed  in  the  preseaoe  of  ihe  parties. 
(Ibid),  As  to  the  employment  of  sdentifio  persons  io  test  dooament8»  biriieTsd  to 
h^TS  been  forged,  see  Groree  t.  Grotes,  KayApp.xix;  28  L.  J.  Oh.  189 ;  2  W.  B.  86. 

JUDGES'   CHAMBERS.— BUSINESS   TO   BE   DESPATCHED 
THERE,  AND  MODE  OF  PROCEDURE. 

XXXIY.  In  future  one  of  the  judges  of  the  court 

ontof  the  Judges  will  sit  daily  at  chambers  for  the  despatch  of  the  follow- 
to  tit  daily  in         '  .       "^  * 

ciiamben forth* ins  busiuess.  and  of  such  other  matters  as  the  court 

ofbait  , 

from  time  to  time  shall  think  may  be  more  eonyeiiiendy 
disposed  of  in  chambers  than  in  full  court,  vis. :  (A) 

ih)  l^gUsh  aot»  16  /Sc  16  Tio^  oh.  80,  see.  11. 

Bnb-seetiotts  2,  4,  6,  7,  8,  9, 10,  of  this  Order,  are  oontained  in  English  net,  15 
ft  16  Tic,  oh.  80,  see.  26. 

(1.)  F^  the  sde  of  the  estates  of  infiuitB,  wider 
statute  12  Yiotoria,  chapter  72. 

(2.)  As  to  the  guardianship^  maintenance  and  advance- 
ment of  infants.  (%) 


(i")  The  jtrootedinp  may  originate  in  ehambers.    (fiadth's  Ch.  P.  ti6S,)   Sfi- 
deace  Mii  he  prodnoed  as  ie  the  age^  fortone  or  property,  and  relations  of  the 

.     (8*)  For  the  administration  of  estfttes  uder  Order 
XV.    . 
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(4.)  For  time  to  ansirer  or  demtir. 

(5.)  Eor  leare  to  amend  biOfl. 

(6.)  For  chaDging  the  yenue. 

(7.)  To  postpone  (he  ezamhiation  of  witnesses,  or  te 
aBow  the  ptodnction  of  farther  evidence. 

(8.)  For  the  prodnction  of  documents,  (k) 


(k)  See  Sergifon  t.  liTingetone,  17  Jnr.  88 ;  1  W.  R.  109.  Engliafc  tei,  15  It  l( 
Tie.,  ch.  Se,  see  18,  and  notes,  tmder  the  title  "  prodnetioii  of  doonraenti.'*  la 
eaaw  ^t  gttn^  ^fktnikf  the  eoottdentioo  ^  thecMe  iAi  been  A^tjeiinied  into  covit» 
(Thompaoo  t.  Teuton,  9  Hare,  App.  zlix.) 

(0.)  Belating  to  the  condnct  of  suits  or  matters.  (2) 

(I)  The  qnefltion  who  is  to  hirTe  the  condnet  of  the  proeeedinn  iriU  be  dettf^ 
mined  in  chambers,  as  well  when  thej  are  carried  on  in  two  snlts  as  In  one«  (Stone 
T.  Van  Heythuysen,  18  Jar.  844.) 

(10.)  As  to  Blatters  connected  with  the  management 
ef  {Hreper^. 

Sec.  2. — ^A  judge  sitting  at  chambers  may  exercise  a  ju^jid^f 
the  same  power  and  jurisdiction,  in  respect  of  the  busi-  hmn  tb*  mim 
ness  brought  before  him^  as  is  exercised  by  the  court  ^in)  ^SwUt^ 
all  orders  made  by  a  judge  at  chambers  are  to  have  theeann^ 
force  and  effect  of  orders  of  the  court ;  (n)  and  all  or  any 
of  the  powers,  autiborittes,  and  jimsdictionS)  given  to  the 
master  of  the  court  by  any  act  or  acts  now  in  foroe^  or 
by  any  general  order  or  orders  of  the  court,  may  be 
itaerdsed  by  Ibe  judge  sitting  att  dbambers.  (a) 

(m)  Knglidi  act,  15  ft  ISI^c,  eh.  80,  sec.  18--Morgan*8  Ohancefy  Acts  and  Orders, 
Srdedrt.,p.  140. 

(n)  English  act,  16  ft  U  Yio.,  ch.  80,  sec.  16,  Morgan,  iM,  141. 

(o)  En^sh  act,  15  ft  16  Tio.,  oh.  80,  sec  86.  Bnglisk  (Meir  (oMisoUdaied}  Ihh 
Z2X7.,  Bnle  61. 
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In  Mo&it  T.  Buddie,  4  Grant,  44,  the  court  held,  that  whateter  applications  oonld 
under  this  order  be  made  in  chambers  most  be  so  made.  And  In  re  Stnart,  4  Grant, 
44 ;  a  judge  sitting  in  chambers  granted  an  application  de  lunatieo  mqtUrmdo,  it  being 
held  that  Uiis  order  gare  to  a  judge  in  chambers  authority  to  act  in  such  a  matter. 
And  also  see  In  re  Paton,  4  Grant,  147 ;  where  it  was  held  that  under  this  order  a 
judge  in  chambers  was  authorised  to  grant  a  writ  of  habeae  eorpue. 

The  court  reftised  to  hear  otherwise  than  in  chambers  a  motion  to  enlarge  the  time 
appointed  for  payment  of  mortgage  money.    (Anon.,  4  Grant,  61.) 

It  would  seem  that  an  order  which  would  in  reality  amount  to  a  decree  in  the 
eaase  will  not  be  granted  in  chambers  even  on  consent,  but  must  be  obtained  in 
ooort    (Craig  t.  (>aig,  Grant's  Cham.  41.) 

Sbc.  3. — The  court  may  adjonni  for  consideration  in 

SoSJiiylMt.^^*™^^®"  any  matter  which  in  the  opinion  of  the  court 

tOT«odiMab«f  jjQ^y  be  disposed  of  more  conveniently  in  chambers;  and 

any  judge  sitting  in  chambers  may  direct  any  matter  to 

S!?,S!J^**be  heard  in  open  court  which  he  may  think  ought  to  be 

J|J2^£^oiirt80  heard  ;(p)  and  such  matter  is  to  be  adjourned  at  the 

request  of  either  party,  subject  to  such  order  as  to  costs 

or  otherwise  as  the  court  may  think  it  right  to  impose. 


(p)  Bnglish  act»  15  &  16  Vio.,  ch.  80,  sees.  27  and  87. 

As  to  costs  see  Wallis  y.  Bastard,  17  Jur.  1107 ;  2  W.  B.  47 ;  Leeds  t.  Lewis,  8 
Jur.  N.  8. 1290 ;  Dicken  t.  Hamer,  2  L.  T.  N.  S.  276 ;  Hatch  t.  Searies,  2  8m.  k  Q. 
147 ;  Teomans  t.  Haynes,  24  Bea.  127 ;  Lister  t.  Bell,  5  Jur.  N.  8. 115 ;  28  L.  J. 
162 ;  HaUil^  y.  Henderson,  4  Jur.  N.  8*  202 ;  and  Be  Fellows'  settlement.  2  Jur. 
It.  8.  62. 

As  to  the  practice  in  an  a<]|joumment  from  Chambers ',  see  8aander8  t.  Walter,  d 
Hare,  App.  y.;  22  L.  J.  Ch.  11 ;  16  Jur.  1008. 

(nds  otder  is  yaiied  by  the  Orders  promulgated  on  the  28th  day  of  April,  1862,  tm 
follows: 

''APPBALS  FBOM  OBDEBS  HADB  IN  CHAKBEB8. 

One  judM  will  dt  daily  hi  each  week  for  the  dispatch  of  business  in  chamberiL 
Hatters  adjourned  from  chambers  under  section  third  of  order  thirty-four  of  the 
General  Orders  of  the  8rd  day  of  June,  1858,  and  applicatioDS  in  the  nature  ot 
re-hearings  to  discharge  or  yaiy  orders  made  in  chambers,  are  to  be  heard  in  toXL 
eourt  on  the  last  Wednesday  of  eyery  month,  except  during  examination  terms." 

Sbo.  4. — The  course  of  proceeding  in  chambers  is  ordi- 
ni««nnMof^   narily  to  be  the  same  as  the  course  of  proceeding  in 


iSSS^yi?  court  upon  motion,  (q)  When  an  application  is  made  to 
e^'^^l^Md.ft  judge  at  chambers,  where,  according  to  the  present 
lacs  inoami.    pyi^ji^^^  ^  motiou  ^ould  havo  been  made  to  the  court, 
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notiee  of  the  application  (where  the  proceeding  is  i^ot  JJJ^JoSi'^^ 
ex  parte)  is  to  be  served  on  the  opposite  party,  in  the  JJJJ^^°J2rtici 
same  manner  as  notice  of  the  motion  would  have  been.'*'"""'*'*' 
In  other  oases,  an  appointment  is  to  be  obtained  from  ud  in  other 
the  presiding  judge,  which  may  be  in  a  form  similar  tomSTttoSTSu'' 
the  form  set  forth  in  schedule  M.  hereunder  written, 
with  such  variations  as  the  circumstances  of  the  case 
may  require,  (r) 


{g}  Bee  English  Gonsolidared  Orders  No.  XXXV.,  Rale  26. 

(r)  Schedule  M.  is  as  follows : 

SCHEDIXLE  M. 

FOEM  OP  APPOINTMENT. 

IN    CHANCEEY. 

A.B.,.... - " PlamUff, 

and 

^j^  J^,.»..»M ........ .M........ .*«..»..... w....*......»... ................ ....<>..»  j^^/jKftuflUc. 

I  herebj  appoint  the day  of      ■       to  proceed,  (here  state  the  nature 

of  the  bnsinesa  for  which  the  appointment  is  made,)  when  aU  parties  are  to  attend 
at  chambers  in  Osgoode  Hall,  in  the  city  of  Toronto,  at  the  hoar  of  noon.  (To  be 
signed  by  judge.) 

Note.  If  you  do  not  attend  either  in  person,  or  by  your  solicitor,  at  the  time  and 
place  aboye  mentioned,  such  order  will  be  made  and  proceedings  taken  in  your 
absence,  as  the  judge  may  think  just  and  expedient.   G.  H.,  solicitor  for ■  , 

No  State  of  facts,  charges,  or  discharges,  are  to  be 
brought  in.    But,  when  directed,  copies,  abstracts,  or 
extracts  of  or  from  accounts,  deeds,  or  other  documents,  JJ^'JfJJ*'****^ 
are  to  be  supplied  for  the  use  of  the  judge.    But  no  co-SSSuwf*^ 
pies  of  deeds  or  documents  are  to  be  made,  where  the 
originals  can  be  brought  in,  without  special  directions.  («) 

(«)  The  same  proyision  made  as  to  Master's  Office.   (Order  XLIL,  sec.  5.) 
See  EngUsh  Consolidated  Orders,  No.  XXXY.,  Eule  26. 

Sbo.  5. — When  it  appears  to  the  judge,  upon  the 
hearing  of  any  matter,  that,  by  reason  of  absence,  or  for 
any  other  suiScient  cause^  the  service  of  notice  of  the 
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of  motion 


<tf  n<>tt»ftT)t)licati<m,  or  of  the  appointment,  cannot  be  madey  » 

or  motioii,  or  of     rr  ?  «^*^  ^  u  a*        ^ 

an  •ppoiotmcnt  o^ffht  to  be  dispensod  With,  the  indge,  it  ne  tmnic  m,  may 

may  be  auponMu      o  tr  ,.  •!_•     31*.*-^ 

with  upoika  fuf-^jj^lly  dispense  with  such  service,  or  may,  in  his  coseit- 
tion,  order  any  substituted  service  ;  or  notice  by  a(tve^ 
tlsement,  or  otherwise,  in  lieu  of  such  service  (t). 


{t)  English  ConsoUdated  Orders,  No.  XXXV.,  Bnle  18. 

Sbo.  6.— When,  in  the  prosecution  of  any  prooeedmg 
N6wgw**j»«y  under  a  decree,  it  i^ppears  to  the  judge  at  chambers  that 
chunben;        ^^^^  persous,  uot  already  parties,  ought  to  be  made 

parties,  and  ought  to  attend,  or  be  enabled  to  attend  the 
•nd  upon  wrrice  proceedings  beforc  him,  he  may  direct  an  office  copy  of 
Sf  "elJSeT^  the  decree  to  be  served  upon  such  parties,  and  upon  due 
biSiJus  tf  Sej  service  thereof  such  persons  are  to  be  treated  and  named 
S5SiSSS'y.*'*'***as  parties  to  the  suit,  and  shall  be  bound  by  the  decree 

in  the  same  mann^  as  if  they  had  been  originally  made 

parties  to  the  suit. 

Theoffloeoopyof    Evcry  officc  copy  of  a  decree  directed  to  be  snved 

beendonedin    uudor  tiiis  scction  is  to  bc  eudorscd  with  a  notice  to  the 

fbrth  In  BoiMdait  effect  sct  forth  in  schedule  N.  to  these  orders,  with  such 

variations  as  circumstances  may  require,  {u) 


(u)  Sohedole  N.  is  as  follows: 

SCHEDULE  N. 

NOTICE  TO  BE  ENDORSED  ON  AN   OFFICE  COPY  07  A  DfBCREE  tSDEE 
ORDBB  XXXIV.,  SECTION  «. 

To  Mr. -the  person  upon  whom  service  has  been  directed. 

(Set  out  the  order.) 

If  you  wish  to  apply  to  discharge  the  foregoing  order,  or  to  add  to  or  Tary  tte 
decree,  you  must  do  so  wiUiin  fourteen  days  from  the  serrice  hereot  (When  uf 
order  fixes  a  time  for  the  further  proceedings,  add)  And  if  you  faU  to  •***'*^  *{.  t* 
time  and  place  appointed,  either  in  person  or  by  your  solicitor,  such  order  wiU  M 
made  and  proceedings  taken  in  your  absence,  as  the  judge  may  think  just  and  f^ 
dient ;  and  you  will  be  boxmd  by  the  decree  and  the  further  proewcBBgt  injn* 
cause  in  the  same  manner  as  if  you  had  been  originally  made  a  parfy  to  the  f»tf 
iffithout  any  JurthernoUec 
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8s0.  7, — ^Any  party  senred  with  an  office  copy  of  a^,g^*J2* 
decree  under  the  preceding  section  may  apply  to  theJJJ^®'*''^^ 
court,  at  any  time  within  fourteen  days  from  the  date  of  *^^*  "^•' 
floefa  B^rme,  to  disdiarge  the  order,  or  to  add  to  or  vary  SS  J^  *"" 
the  decree,  (v) 


(v)  8m  EngUah  Gonsolldated  Order,  No.  XXTTl.,  Bule  18. 

Sireetfona  m  to  t]i«  persons  to  be  senred  may  be  obtained  in  Chambers.  (De- 
Balinhard  t.  Bollock,  9  Hare,  App.  z!ii.)  The  rule  as  to  serying  parties  with  notice 
of  the  decree  wppWtB  to  infiiots.  (Clarke  t.  Clarke,  20  L.  J.  88 ;  1  W.  R.  48 ;)  and 
to  parties  out  of  the  jurisdiction.  (Chalmers  t.  Laurie,  10  Hare,  App.  zxrii.;  1  W.  R. 
205.)  As  to  this  section,  and  its  application,  see  also  Mayberr  y.  Brooking,  7  DeG. 
M.  ft  O.  678. 

TAKING  ACCOUNTS. 

XXXV.  When  an  account  is  taken  at  chambers  the_^  .  , 

The  judce  at 

presiding  judge  may  give  such  special  direction,  if  any,  S'^J^JjJJJJJ^ 
fts  he  may  think  fit,  with  respect  to  the  mode  in  which  Jo^«j^^ in 
tbe  account  is  to  be  taken  or  vouched :  and,  in  cases  where  ~"iJ;  •»•  *<>  ^ 


he  shall  think  fit  so  to  do,  he  may  direct  that  in  taking^ 
the  aeoount^the  books  of  account  in  which  the  accounts 
required  to  be  taken  have  been  kept,  or  any  of  them,,^^,,^^,^^^ 
shall  be  taken  as  frimd  fade  evidence  of  the  truth  of  ^J^StobT" 
the  matters  therein  contained,  with  liberty  to  the  parties^^^wctoJiJIir 
interested  to  take  such  objections  thereto  as  they  may 
be  advised,  {yo) 


(m)  Bee  English  act,  15  ^  16  Yio.  ch.  81,  sec.  64. 

As  to  special  directions  for  taking  the  accounts,  see  llillar  y.  Craig,  6  Beav.  443 ; 
Allfrej  T.  Allfrey,  10  Beav.  868. 

As  to  Tovching  the  account,  see  Lodge  v.  Prichard,  8  DeG.  M.  &  G.  906;  Ewart 
V.  Wimams,  7  DeG.  M.  &  G.  68,  74,  76. 

As  to  prodvetion  of  books,  see  Ogden  v.  Battamis,  1  Jur.  N.  8.  791 ;  BleSg^  v. 
Lawson,  8  K.  &  J.  292 ;  Stainton  y.  Carron  Company,  24  Bear.  846  ;  Newberry  t. 
Benson,  ^  L.  J.  Oh.  1008;  2  W.  B.  648. 

WImb  ft  decree  for  an  aceovnt  had  been  made  against  a  mortgagee  in  possession, 
SPJSeisMf  dhrsstlDg  annnal  rests,  the  court  has  no  power  under  this  seotion  to  add  to 
HmMmm  hgr  iftneoting  it  to  be  token  vM,  annual  rests.  (Kelson  v.  Booth,  8  DeG.  & 
J.  119;  S7  L.  J.  Oi.  782;  6  W.  B.  846.) 
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See  English  Order,  No.  XXXY.,  Role  19,  and  Partington  t.  Reynolds,  4  Drew,  268 
DelaTante  t.  Child,  6  Jar.  N.  S.  118;  Matter  t.  Hudson,  2  Jar.  N.  S.  84. 

In  Lodge  t.  Prichard,  8  DeQ.  M.  &  Q.  906 ;  before  the  court  below,  1  Sm.  &  G. 
App.  yiii.;  it  seems  to  haye  been  thought  that  this  section  was  not  retrospectiTO ;  but 
in  a  recent  case  of  Ewart  t.  Williams,  7  DeG.  M.  &  G.  68 ;  24  L.  J.  Oh.  414,  It  was 
held  that  it  empowered  the  court  to  give  special  directions  as  to  the  mode  of  taking 
an  account,  which,  though  not  jet  taken,  had  been  directed  bj  an  old  decree  to  be 
taken.  Special  directions  under  this  section  may  be  determined  by  the  judge  in 
Chambers.  (Attorney-General  t.  Attwood,  9  Hare,  App.  Wi.;  1 W.  R.  64 ;  Newbeny 
T.  Benson,  28  L.  J.,  Oh.  1008 ;  2  W.  R.  648.) 

Sec.  2. — An  acoounting  party  is  to  bring  in  his  ao- 
ii5?tatote6ig count  in  the  form  of  debtor  and  creditor,  and  verify  the 
SBtoiST'***sanie  by  aflSdavit,  unless  the  judge  shall  otherwise  direct. 
m^^^^^  The  items  on  each  side  of  the  account  are  to  be  numbered 
dSS!^  **^    consecutively,  and  the  account  is  to  be  referred  to  by  the 

affidavit  as  an  exhibit,  and  not  to  be  annexed  thereto^ 

and  is  to  be  left  at  judges'  chambers. 

dSSfrto/tSr**"  Sec.  8. — ^Any  party  seeking  to  charge  any  accoont- 
SSutogroSty  ^g  party  beyond  what  he  has  by  his  account  admitted 
hS^dmm^  to  ^  ^^^^  received,  is  to  give  notice  thereof  to  the  aooount- 
^^.^tXht  i°g  party,  stating,  as  far  as  he  is  able,  the  amount 
Md'to^lSfecu-Scught  to  be  charged,  and  the  particulars  thereof,  in  a 
^teSu^^*  short  and  succinct  manner,  {z) 

(x)  8eo8.  2, 8,  of  this  order,  are  taken  from  English  Orders  XXIX.  and  XXX.,  16th 
of  October,  1852,  now  consolidated  as  Order  No.  XXXY.,  Rules  Nos.  88  &  84. 

Where  an  accounting  party  brings  in  his  accounts  and  the  other  side  is  dissatisfied 
with  them,  the  latter  may  examine  the  accounting  party  viva  voce  ;  but  he  must  giT« 
notice  of  the  points  on  which  he  wishes  to  examine.  (Wormsley  t.  Sturt,  22  Bea. 
898.)    The  accounting  party  may  be  ordered  to  produce  documents.  (Ibid.) 

SALES. 

XXXVI. — Sales  under  the  decree  or  order  of  this 
court  are  to  be  conducted  in  the  following  manner :— {y) 


The  conduct  of  the  sale  is  ordinarily  entrusted  to  the  plaintiff ;  (Knott  ▼.  Cot- 
tee,  ^7  Bea.  88;)  even  though  he  would  not  have  been  endUed  thereto  according  to 
the  contract  if  performed  without  suit.  (Dale  ▼.  Hamilton,  10  Hare,  App.  TiL) 
When,  howoTer,  it  appears  to  be  for  the  benefit  of  all  parties  it  may  be  f^TOft  to  a 
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defendAiit,  (Enoit  t.  Oottee,  supra,)  and  every  party  to  the  suit  haTing  the  title 
deeds  is  boond  to  facilitate  the  sale.  (Ibid.)  Oenerally  the  fint  mortgagee  hae  the 
eondiict  thereof.    (Hewitt  t.  Nanaon,  28  L.  J.  Ch.  49.) 

(1.)  No  copy  of  the  decree,  or  order,  or  any  part 

thereof,  is  to  be  brought  into  the  judge's  chambers  oo|^  or  dsem. 
or  master's  office,  but  the  original  decree  or  order 
is  to  be  usedy  unless  the  judge  or  master  requires 
such  copy. 

(2.)  An  appointment  or  warrant  is  to  be  obtained  from  AppotntaMator 
the  judge  or  master,  and  seryed  upon  all  necessary 
parties* 

(3.)  At  the  time  appointed  thereby  the  party  having 

the  conduct  of  the  sale  is  to  bring  into  the  judge's '^^•''**'*"^*- 
chambers  or  master's  office  a  draft  advertisement, 
but  no  particul^s  or  conditions  of  sale,  or  any 
draft  or  copy  thereof,  (z) 


(z)  The  particulars  of  the  adyertisement  mast  be  rerified  by  affidayit,  and  the  pro- 
priety of  effecting  the  sale  in  the  manner,  or  at  the  place  mentioned  in  the  adTortise- 
BMnt  should  appear,  and  if  any  particular  auctioneer  is  desired  by  the  party  baring 
the  oonduct  of  the  ^e,  or  by  any  other  party  appearing  on  the  settling  of  the  adfer- 
tisement,  an  a£Bidarit  must  be  produced,  shewing  the  proposed  aucdoneer  to  be  a 
fit  and  proper  person  to  conduct  the  sale. 

Where  an  estate  was  sold  under  the  decree  of  the  courti  and  in  the  conditions  of 
Mde  it  was  stated  erroneously  that  the  property  was  subject  to  dower,  when  in  reality 
the  dower  attached  to  the  equity  of  redempUon  only,  in  consequence  of  which  the 
property  brought  a  much  less  sum  than  it  otherwise  would,  a  re-sale  was  ordered  on 
the  application  of  the  executors  of  a  paity  who  had  been  surety  to  the  creditor,  at 
whose  instance  the  sale  was  had,  and  under  the  circumstances  the  costs  of  the  appU- 
oation  were  ordered  to  be  charged  upon  the  estate.  (Jones  t.  Clarke,  1  Grant's  Chan. 
B.868.) 

(4.)  Such  draft  advertisement  is  to  contain  the  fol- 
lowing particulars,  viz. : — ^Ist.  Thd  style  of  cause. 
2nd.  That  the  sale  is  in  pursuance  of  the  order  or 
.  decree  of  this  court.  3rd.  The  time  and  place  of 
sa]e.  4tb.  A  short  and  true  description  of  the  pro- 
perty to  be  sold.  5th.  The  manner  in  which  the 
20 
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property  is  to  be  gold,  whether  in  one  lot  or  ieyeral,^ 
and  if  in  several  in  how  many,  and  what  lots.  6di. 
What  proportion  of  the  purchase  money  is  to  be 
paid  down  by  way  of  deposit,  and  at  what  time  or 
times,  and  whether  with  or  without  interest,  die  re- 
sidue of  such  purchase  money  is  to  be  paid.  7th. 
Any  particular  or  paticulars  in  which  the  proposed 
conditions  of  sale  differ  from  the  stancBng  con- 
ditions. 

(5.)  At  the  time  named  in  such  appointment  or  war- 
rant, the  judge  or  master  is,  in  th0  presence  of 
all  parties  served,  or  of  such  of  them  as  attend 
to  settle  such  advertioeme^t,  to  ^  tiie  tin^a  ^nd 
place  of  sale ;  to  name  an  aqetione^,  where  one  is 
to  be  employed;  and  to  make  every  other  neces- 
sary arrangement  preparatcnry  to  the  sale^  so  that 
nothing  may  remain  to  be  done  but  te  iiiBert  the 
advertisement ;  and  all  the  before  mentioned  mat- 
\eTB  must  be  done  at  one  meeting,  namely^  upon 
the  return  of  the  appointment  or  warrant,  where 
it  is  practicable,  and  no  adjournment  of  such  meet- 
ing is  to  take  place,  and  no  new  meeting  is  to  be 
appointed  for  the  aforesaid  purposes,  unless  it  be 
unavoidable,  (a) 


Ca)  Id  faiftnoy  j^H&n  mndev  12  YIOh  «h-  72,  tfie  »dv«rUMaiei|  ^  8flMe4  hj  s 
jiiag«  In  ck«mbif8y  oo  «&  «z  jrarte  applio»Uo». 


InierttMi  of  a^ 


(6.)  The  advertisement  is  to  be  inserted  by  the  psHj 
conducting  the  sale,  at  such  times  apd  in  9ucli 
manner  as  the  judge  or  master  has  appointed  at 
the  meeting  before  mentioned. 

^.)  The  judge  or  master  may  fix  an  upset  price  or 

reserved  bidding,  where  it  is  thought  expedient, 

SJf^^uddLf.  without  fmrther  ord^ ;  but  this  must  be  done  at 
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tbe  meetiiig  before  mentiofied,  and  it  must  be  Jg*»  **"■*■» 
notified  in  the  conditions  of  sale;  the  master  or 
his  clerk  is  to  conduct  the  sale  where  no  auctioneer 
is  employed;   the  deposit  is  to  be  paid  to  the 
Tender,  if  present,  or  if  not,  to  his  solicitor,  at^ 
the  time  of  sale,  and  is  to  be  forthwith  paid  bj 
him  into  conrt:  biddings  Aeed  not  be  in  Writing,  n 
and  all  parties,  except  the  one  having  the  conduct 
of  the  sale,  may  bid  thereat,  provided  it  be  noti- 
fied in  the  coliditions  of  sale ;  a  written  agreement 
is  to  be  ogved  by  the  purchaser  at  the  time  of^^ 
sale  ;{b)  after  the  sale  is  concluded  the  auctioneer, 
where  <me  is  employed,  is  to  make  the  usual* 
affidavit  according  to  the  present  practice,  and 
where  no  auctioneer  is  employed  the  master  or 
his  clerk  is  to  certify  to  the  court  to  the  same 
effect,  but  the  master  is  to  make  bo  report  allow^ 
ing  the  purchaser  in  any  case* 


(ft)  This  coniiots  inth  the  Order  of  22nd  Febnuury,  1862,  which  direoU  the  con* 
iTMi  to  be  pnnted* 

^ore  the  paetAoig  €ff  this  order  the  court  would  allow  ft  reserred  bid  bt  Itbe  plains 
tit  and  defendant  if  all  parties  consented.    (Phillips  t.  Conger,  1  U.  G.  Jnr.  2,  psg^ 

Where  the  pluntiff  omitted  to  ask  for  a  reserved  biA  on  the  settlement  of  the 
ftdTtrtisement^  and  the  adyerlSsemfent  Was  issued,  liberty  was  giren  in  chambers  to 
have  a  reserred  bid,  and  the  adyertisement  and  conditions  of  sale  altered  accord* 
ingly.    (Fraier  t.  Bens,  Grant's  Cham.  71.) 

If  reserred  biddifigs  are  fixed,  they  must  be  ttfade  one  of  the  conditions  of  sale* 
If  it  is  considered  desirsible  to  bftrO  reserred  biddings  fiked,  a  Taluntion  of  the 
property  should  be  made,  and  an  affidavit  filed  with  the  Master  setting  forth  the 
fill  I  III  ale  u  Taloe  ana  tiie  sum  at  which  the  estate  ought  to  be  sold*  The  Masler,  wtui 
inch  evidence  before  him,  fixes  the  reserved  biddings,  which  he  commits  to  writing, 
tad  enclosee  under  a  sealed  cover  and  delivetB  to  the  person  appoltfled  to  sell  the 
property.  The  affidavPt  M  the  purpose  of  enabling  the  MaKtor  to  fix  a  rsMrved  M 
should  clearly  state,  as  near  as  circumstances  will  admit,  the  value  of  the  property 
by  reference  to  an  ekhibtt  containing  such  value,  bo  that  the  value  may  not  be  dis- 
•Icied  hy  the  affidavit  when  filed. 

Aie  reserved  biddings  must  not  be  opened  until  the  tiifie  of  the  sale,  Md  shoul  Ji 
Bot  be  divulged  to  any  person,  either  at,  or  at  any  time  after  the  sale.  Where  pro^ 
P^i  however,  was  Qji  oonseqtience  of  there  being  no  bidding  equal  to  Ch^  pric^ 
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1)  declared  not  sold,  and  the  price  reserred  was  aftenrardfl  disclosed  to  m 
person  present  who  agreed  to  purchase  the  estate  at  the  reserved  price,  the  conrt 
held  that  he  could  not  repudiate  his  purchase.   (Else  t.  Barnard,  6  Jur.  N.  S.  621.) 

Leare  was  giren  to  the  plaintiff  to  bid  at  the  sale  without  taking  from  him  the 
earriage  of  the  decree,  where  he  was  the  first  incumbrancer,  and  the  proper^  dcMri^ 
insufficient  to  pay  his  demand.     (Steele  t.  DcTonport,  11  Ir.  £q.  B.  889.) 

A  mortgagee  having  bid  at  the  sale  of  the  mortgaged  property,  and  become  the 
purchaser  without  having  obtained  an  order  previouslj  for  leave  to  bid,  the  court 
granted  him  an  order  nunc  pro  tunc,  {Hz  parte  Pedder,  re  Hadwen,  8  Dea.  &  Ch. 
622;  1  Mont  &  A.  827.)  « 

Although  it  is  the  usual  and  the  prudent  practice  for  a  mortgagee  to  apply  to  the 
eourt  for  leave  to  bid,  the  court  will  not  rescind  the  sale  where  the  mortgagee  has 
purchased  the  property  without  such  leave  if  the  purchase  has  been  maiae  by  him 
bona  fide.    {Ex  parU  Ashley,  re  Bell,  8  Dea.  &  Gh.  610 ;  1  Mont.  &  A.  82.) 

These  cases  seem  to  conflict  with  the  practice  which  has  been  adopted  in  our  court, 
where  the  practice  has  always  been  for  the  mortgagee  having  the  conduct  of  tiie 
sale  either  to  transfer  the  conduct  thereof,  if  he  desired  to  bid,  to  a  defendant,  or  if 
that  were  impossible  to  obtain  an  order  firom  the  court  upon  a  special  application 
for  that  purpose  for  leave  to  bid.  The  order  provides  that  "  all  parties  except  the 
one  having  the  conduct  of  the  sale  may  bid  thereat,  provided  it  be  notified  in  the 
conditions  of  sale ;"  and  the  third  of  the  standing  conditions  of  side  provides  that 
<<the  parties  to  the  suit  with  the  exception  of  the  vendor  are  to  be  at  liberty  to  bid.*> 

Notwithstanding  the  before  cited  cases  it  would  seem  that  the  order  is  not  directory 
only,  and  can  only  be  varied  in  its  application  by  the  special  order  of  the  court  for 
that  purpose  first  obtained,  and  it  is  clear  that  the  master  has  no  power  to  make  any 

g revisions  under  this  section  which  are  not  strictiy  within  the  terms  of  the  order,  and 
I  a  recent  decision  it  has  been  held  as  the  settled  rule  of  the  court,  that  the  plidntiff 
or  his  solicitor  cannot  bid  at  a  sale  under  a  decree  without  the  leave  of  the  court ; 
BonHMmpliance  with  this  rule  will  vitikte  the  sale.  (Popham  v.  Exhun.  10  Ir.  Ch. 
B.440.) 

vomofooBtnet     (g.)  (c)  [Abrogated  and  discharged  by  Order  of  court 
»«»*»»•  dated  the  26th  day  of  February,  1862.] 

niaffofflon- 

^'•^  (9.)  ((?)  [Abrogated  and  discharged  by  Order  of  court 

23?™*^  "^  dated  the  26th  day  of  February,  1862.] 


(e)  Sections  8  and  9  of  this  Order  are  abrogated  and  repealed  by  Order  of  court 
promulgated  on  the  26th  day  of  February,  1862,  which  Order  is  as  foUows : 

"SATURDAY,  22nd  FEBRUARY,  1862. 

It  is  ordered  that  sections  8  and  9  of  the  86th  of  the  General  Orders  of  this  court 
of  the  8rd  of  June,  1868,  be  and  the  same  are  hereby  repealed ;  and  it  is  further 
ordered,  that  in  future  all  sales  are  to  be  with  the  approbation  of  one  of  the  Masters 
of  this  court,  who  is  to  report  the  same  to  the  court,  such  report  to  be  in  the  form 
hereunder  set  fortb^  or  as  near  thereto  as  circumstances  nill  permiti  that  is  to  say : 
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"IN  CHANCBBY. 

{Title  of  Came.) 

PoTBnant  to  the  decree  (or  order)  of  this  hoDonrable  court,  beariog  date  the 

day  of  ■  and  made  in  this  cause,  I  haye,  under  the  General  Orders  of  this 

oourt,  in  the  presence  of  (or  after  notice  to)  all  parties  concerned,  settled  an  adfer- 
tisement  and  particulars  and  conditions  of  sale  for  the  sale  of  the  lands  mentioned  or 
referred  to  in  the  said  decree,  (or  order,^  and  such  advertisement  haying,  according 
to  my  directioDR,  been  published  in  the  (naming  the  newspaper  or  newspapers)  once 
in  each  week  for  the  four  weeks  immediately  preceding  the  said  sale,  (or  as  the  case 
may  be,)  and  bills  of  the  said  sale  having  been  also,  as  directed  by  me,  published  in 

different  parts  of  the  township  (town  or  city)  of and  the  acljacent  country 

sad  Tillages,  (or  as  the  case  may  be,)  the  said  lands  were  offered  for  sale  by  public 

ftuction  according  to  my  appointment,  on  '  day  of ,  by  me,  ^or  by 

Mr. of ,  appointed  by  me  for  that  purpose,  auctioneer,)  ana  such 

aale  was  conducted  in  a  fair,  open  and  proper  manner,  when • of  — ^— .. 

iras  declared  the  highest  bidder  for,  and  became  the  purchaser  of  the  same  at  the 

price  or  sum  of  £ ;  (or  when  sold  in  different  lots,  that  A.  B.  became  the 

purchaser  of  lot  No.  1,  at  the  price  or  sum  of  £ ,  C.  D.  of  lot  No.  2,  at  the  price 

or  sum  of  £ ,  as  the  case  may  be ;)  all  which  haying  been  preyed  to  my  satisfac- 
tion by  proper  and  sufficient  eyidenoe,  I  humbly  certify  to  this  honourable  court 

Under  the  printed  conditions  of  sale  is  to  be  printed  a  blank  form  of  contract  in 
these  words,  or  to  this  effect: — **  I  agree  to  purchase  the  property  (or  lot  No.  — ) 
mentioned  in  the  annexed  particulars,  for  the  sum  of  £— ^,  and  upon  the  terms 
mentioned  in  the  above  '  conditions  of  sale,'  which  is  to  be  signed  by  the  purchaser.'' 

Witness. 

The  practice  under  this  order  may  be  shortly  stated  as  follows :  The  affidavit  of 
the  auctioneer  must  be  procured ;  (for  form  of  which,  see  Book  of  Forms,  Part  the 
Second,  infra ;\  the  contract  in  the  form  prescribed  by  the  order ;  the  affidavit  as  to 
the  insertion  of  the  advertisements,  (together  with  the  newspapers  in  which  they 
have  been  inserted,)  and  the  publication  of  the  bills  or  posters,  should  be  filed  in  the 
Master's  office  to  whom  the  cause  stands  referred,  who  thereupon  issues  his  warrant, 
to  hear  and  determine  and  to  settle  his  report  as  to  the  sale ;  on  the  return  of  which 
warrant,  the  evidence  as  to  the  sale  is  gone  into,  if  the  proceedings  of  the  sale  are 
regular,  and  the  report  is  thereupon  settled  and  signed ;  the  report  must  then  be 
filed,  and  fourteen  days  after  filing,  like  other  reports,  it  stands  confirmed,  and  the 
■ale  is  thereby  also  confirmed.  Prerious  to  the  Order  of  the  26th  of  Februaxy,  1862, 
the  sale  papers  referred  to  in  the  abrogated  section  (8)  had  to  be  filed  in  the  office 
of  the  Registrar  at  Toronto,  and  that,  too,  whether  the  advertisement  was  settled,  and 
the  proceedings  as  to  the  sale  were  taken  before  the  master  or  a  judge  in  chambers. 
(Patterson  v.  Stanton,  4  Grant's  Cham.  Rep.  100.)  But  this  practice  is  now  ren- 
oered  obsolete  by  the  new  order,  and  every  sale,  made  under  a  decree  of  the  court, 
iniiBt  now  be  confirmed  in  manner  and  form  thereby  provided. 

(10.)  Such  sale  mast  be  objected  to  by  motion  to  the 
court  to  set  aside  the  same,  and  notice  of  such 
motion  must  be  served  upon  the  purchaser  and  ^^'^•*^**"***"^*' 
the  other  parties  to  the  cause. 

(11.)  At  any  time  after  the  confirmation  of  the  sale  the 
purchaser  may  pay  his  purchase  money  and 


Digitized 


by  Google 


■km. 


01 
fton. 


158  8ALBS;    PATMSNI  OF  PTTB0HA8H  MONHY. 

[01DK&  ZZZTL,   ON.  XI.] 

Payment  of  pur-  interest,  OF  the  balance  thereof,  into  court  nithoat 

ebaae  money  into  '  «  «      ^%      • 

S!)n1'nto1»!2S?'  further  order,  but  with  the  priyity  of  the  Kegistrar, 

and  upon  notice  to  the  party  having  the  conduct 
of  the  sale ;  and  shall  thereupon  be  entitied  to  be 
let  into  possession  of  the  estate^  and  may  either 
proceed,  accprding  to  the  present  practice,  to 
obtain  possession  thereof,  or,  if  such  possession  be 
wrongfully  withheld  from  him,  may  at  hifl  own 
^  expense  obtain  an  order  against  the  party  m 
possession  for  the  deliyery  thereof  to  Mm.  {d) 

(d)  A  purchaser  under  a  decree  cannot  take  possession ;  (Hatton  t.  ManieU, 
2  Bea.  260;)  or  pay  his  money  into  court,  (Denning  ▼.  Henderson,  1  DeG.  &  8ib. 
689 ;  16  L.  J.  Ch.  178;  but  see  Dempsey  t.  Pempsey,  1  DeG.  &  Sm.  691,)  withoat 
accepting  the  title,  and  an  application  to  pay  the  money  into  court,  and  to  be  let 
into  possession  without  prejudice  to  objections  to  the  title,  will  be  reftised;  (R«tter 
T.  MarrioU,  10  Bea.  88 ;  Crooks  y.  Street,  Grant's  Cham.  96;  8  U.  C.  L.  J.  187 ;  bat 
vide  Marfell  t.  Budge,  2  Y.  &  C.  Ex.  R.  566 ;)  nor  will  a  purchaser  be  relieved  (when 
he  purchases  under  a  decree  of  the  court)  from  his  purchase  merely  became  tliert 
are  irregularities  in  the  decree.  (Baker  y.  Sowter,  10  Bea.  848.)  Seem^  if  there  is 
a  want  of  jurisdiction  or  parties ;  {ibid  A  and  see,  as  to  equitable  interests  being  bound 
by  the  decree.  Be  Williams,  5  DeG.  &  Sm.  615.  A  purchaser  under  a  decree  is 
entitled  to  his  costs  when  the  title  is  bad.    (Smith  t.  Nelson,  2  3*  &  8.  657.) 

An  order  upon  the  purchaser  to  pay  his  purchase-money  into  court  eeiuiot  be 
obtained  until  the  title  has  been  accepted  or  ^proTed  of,  or  the  Master's  report 
obtsdned  in  its  favour ;  and  such  an  order  obtuned  before  such  acceptanoe  or  report, 
upon  affidavit  of  service  of  notice  of  motion,  was  discharged  with  costs.  Appliea- 
tions  of  purchssers  to  pay  purchase-money  into  court,  and  to  be  let  into  possessioii 
without  prejudice  to  objections  to  the  title,  are  always  refused.   (Butter  v.  Marriott, 

10  Beav.  88  ;  and  see  Crooks  v.  Street,  Grant  Cham.  95  ;  8  U.  C.  L.  J.  187 ;  Hat- 
ton  v.  Mansell^  2  Beav.  260.)  But  see  Miller  v.  Pridden,  26  L.  J.  Ch.  188  ;  8  Jnr. 
N.  S.  78 ;  and  Morris  v.  Bull,  17  L.  J.  Ch.  9 ;  12  Jur.  4 ;  Dempsey  v.  Dempsey,  1 
DeG.  &  S.  691 ;  where  purchasers  were  allowed  to  pay  in  their  purohase-moaej 
without  accepting  the  tiUe,  where  Uiere  were  any  special  ciroumstanoeB  to  indnoe 
the  court  to  allow  it  to  be  paid  in,  as  for  the  purpose  of  preventing  the  aeemiag  ef 
interest.  In  Dempsey  v.  Dempsey,  cited  «^pra,  notwithstanding  the  generai  n^e^ 
the  court  may,  under  special  circumstances,  permit  a  purchaser  to  pay  his  purchase 
money  into  court  before  he  has  accepted  the  title ;  but  in  such  case  express  provision 
must  be  made  against  his  taking  possession  until  he  shall  have  accepted  the  title.  A 
similar  order  was  made  in  Morris  v.  Bull,  cited  tupra,  on  the  authort^  of  Hlnde  t. 
Dakins,  1  C.  P.  Cooper  Rep.  temp.  Cottenham,  878.    But  see  Ouseley  v.  Anstruther, 

11  Bea.  899 ;  18  L.  J.  Ch.  157 ;  where  the  court  held  that,  on  an  application  by  a  pur- 
chaser to  pay  in  purchase  money  without  prejudice  to  objecUons  to  the  title,  such  aa 
order  would  be  contrary  to  the  rule  of  the  court,  but  that  the  rule  was  not  inflexible, 
although  in  this  case  the  court  refused  to  make  the  order  even  with  the  consent  of 
the  purchaser.    The  application  had  been  made  by  parties  to  the  suit 

On  an  application  to  pay  in  the  purchase  money,  only  the  Tsndor's  soUoltor  if 
•atitlsd  to  appeer  on  the  motion. 
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UhkngtH^i^  p»j  the  pnrohAse  moiiej  to  the  psrfy,  it  ought  to  be  paid  into 
iD«t  (Biiuiett  T.  HamiU,  2  Sob.  &  Lef.  581.)  And  as  to  payment  of  purohase  money 
int»  eoiirt»  eee  Offen  y.  Herman,  8  W.  B.  129. 

A  pwcbaeer  under  a  decree  baying  re-sold  with  a  profit  before  the  oonflrmation  of 
the  fa]%  Uie  peison  to  whom  be  has  sold  is  to  be  oonaidered  as  a  snbstitated  pnr- 
ehaser,  and  must  pay  the  additional  purchase  money  into  court  for  the  benefit  of  the 
parties  to  the  suit.    (Hodder  y.  Buffin,  TamL  841.) 

When  an  eetate  was  sold  under  a  deoree,  and  one  of  the  conditions  of  sale 
was  tha^  the  purchaser  pay  the  purchase  money  into  court  on  a  giyen  day 
ai  his  own  expense,  it  was  held  that  the  purchaser  was  entitled  to  the  costs  of 
a  ssfere^oa  aa  to  the  title  reported  good  by  the  Master.    (Camden  y.  Benson,  1 


Keen,  671.)  When  a  purchaser  neglects  to  pay  in  his  purchase  money,  and  no  objec- 
ttoa  is  made  to  the  title,  the  court  will  order  him  witlun  a  limited  time  to  pay  in  the 
aaoaBt  vith  interest ;  or  in  default  direct  a  re-sale  of  the  property,  and  that  the 
pQiehaser  pay  costs  of  motion  and  deficiency,  if  any,  on  such  re-sale.  (Crooks  y. 
Ccoeki^  4  Grant's  Ch.  R.  876.) 

It  is  a  dear  rule  of  equity  that  persons  purchasing  under  a  decree  of  the  court 
lie  bound  to  see  that  the  sale  is  made  in  accordance  with  the  decree.  (Colclough  y. 
Sterum,  8  BIL  181.)  A  purchaser  should  therefore  not  only  ascertain  that  the  title 
la  tiie  property  is  good;  but  should  satisfy  himself  that  the  sale  has  been  made 
ioconliDg  to  the  decree ;  that  all  persons  who  are  necessary  to  conyey  are  before  the 
eourt ;  if  he  takes  a  Utle  which  a  decree  in  an  imperfect  suit  does  not  protect,  he 
mast  suffer  the  consequence.  (Ibid.)  Where,  howeyer,  there  is  error  in  the  decree 
its^  the  court  will  not  compel  a  purchaser  to  take  an  estate  sold  under  it,  eyen 
thou|^  the  parties  may  proceed  to  rectify  the  error.  (Lechmere  y.  Brasier,  z  J.  & 
W.  287 ;  CalTcrt  ▼.  Godfrey,  6  Bea.  97 ;  Sherwood  y.  Bereridge,  18  Jnr.  1042 ;  but 
see  Baker  t.  Sowter,  10  Bea.  848.) 

If  the  purchaser  neglect  to  pay  in  his  purchase  money  in  due  tim.e,  the  pluntiff 
may  apply  for  an  order  that  the  purchaser  may,  within  a  giyen  time,  pay  in  his 
Beaey,  together  with  interest  and  the  costs  of  the  application,  which  will  be  ordered 
aeoordin^.  The  order,  howeyer,  cannot  be  obtained,  until  the  purchaser  has  either 
aeeepted  the  title,  or,  upon  a  reference,  (see  sec.  12,)  a  report  that  a  good  title  can 
be  made  is  obtained.  (Ruttei  y.  Marriott,  10  Bea.  88.)  The  order  obtained  must 
be  serred,  and  it  should  be  endorsed  as  proyided  by  Order  XLVL,  sec.  6,  and  if  the 
pnrohaaer  n^eots  to  comply,  it  may  be  enforced  In  the  usual  way. 

The  court  will  not  allow  a  purchaser  to  take  possession  without  prejudice  to  objec- 
tions to  the  title,  eyen  upon  payment  of  his  purchase  money  into  court.  (Button  y. 
Maosdl,  2  Bea.  260 ;  Morris  t.  Bull,  12  Jur.  4.) 

It  would  seem  that  a  purchaser  at  a  sale  under  a  decree  or  order  of  the  court 
haying  a  right  to  insist  upon  coyenantu  fh>m  the  grantors  cannot  be  compelled  to 
accept  title  under  a  yesting  ord«r  instead  of  a  oonyeyance.  (Slater  y.  Fisken,  Grant's 
Cham.  B.  1 ;  4  U.  C.  L.  J.  261.)  The  purchaser  has  a  right  to  require  proof  that 
.the  persona  whose  estates  are  sold  were  liying  at  the  date  of  the  sale.     (Ibid.) 

U  the  purehaser  delay  paying  in  his  purchase  money,  and  such  delay  is  not  occa- 
sioned by  default  of  the  yendor,  the  purchaser  will  not  be  entitled  to  an  earlier 
receipt  ti  the  rents,  although  intermediate  payments  on  account  of  rent  may  haye 
seemed  due,  which  in  such  case  always  belong  to  the  yendor ;  for  the  purchaser  may 
always  entitle  himself  to  the  receipt  of  the  rents  by  applying  specially  for  an  order 
to  be  at  liberty  to  pay  in  his  purchase  money,  without  such  order  operatiog  as  an 
Moeptanoe  of  the  tttle.  (Hooper  y.  Goodwin,  1  Coop.  96;  Lloyd  y.  Waite,  1  Turn. 
7(L) 
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To  enforce  posBeesion  the  parcbaser  sboold  applj  on  notice  of  modon  to  a  judge  in 
chambers,  which  most  be  served  on  the  person  in  possession,  for  an  order  for  deliTeiy 
of  possession  within  a  limited  time,  and  upon  service  of  the  order  and  of  a  demand 
as  hereinbefore  referred  to,  (see  page  129, )  and  the  person  in  possession  being  a  parlgr 
to  the  canse,  the  purchaser  may  proceed  by  writ  of  assistance  as  previonsly  directed. 
If  a  person,  not  a  party  to  the  suit,  be  in  possession,  the  purchaser  most  prooe«d  hj 
ejectment 

(12.)  (e)  When  an  enquiry  into  title  has  been  directed  by 
the  court,  the  vendor  is  to  deliver  an  abstract  of 
the  title  to  the  purchaser,  and  if  the  purchaser 
does  not  object  to  the  title  and  obtain  and  serve 
an  appointment  or  warrant  from  the  judge  or 
master,  to  consider  the  same,  within  fourteen 
days  after  the  delivery  of  such  abstract,  he  is  to 
iDTeitiMiioii  of  ^®  deemed  to  have  accepted  such  title ;  at  the 

****••  time  of  serving  the  appointment  or  warrant  the 

purchaser  must  deliver  to  the  vendor  a  written 
notice  of  the  objections  to  the  title ;  at  the  time 
appointed  a  duplicate  of  such  notice  is  to  be 
brought  into  the  judge's  chambers  or  master's 
office  by  the  objecting  party,  and  such  objections 
are  to  be  argued  before  the  judge  or  master,  who 
is  to  allow  or  disallow  such  objections  ;  and  such 
allowance  or  disallowance  is  to  be  subject  to  ap- 
peal by  way  of  motion  to  the  court ;  (/)  the  judge 
or  master  is  to  make  no  report  upon  the  title,  but 
the  judge  or  master  is  merely  to  mark  the  objec- 
tions allowed  or  disallowed,  as  the  case  may  be ; 
such  objections  so  marked  are  to  be  filed,  and 
such  allowance  or  disallowance  is  to-  stand  abso- 
lutely confirmed,  unless  appealed  from  within 
fourteen  days  after  such  filing. 


Si)  This  section  regulates  the  practice  in  regard  to  all  enquiries  as  to  title,  i^ether 
er  sales  by  the  direction  of  the  court,  or  otherwise. 

When  the  abstract  is  served  there  should  also  be  served  at  the  same  time  a  notice 
that  if  the  purchaser  do  not  object  to  the  title  and  obtain  and  serve  an  appointment 
or  warrant  within  fourteen  days  he  will  be  deemed  to  have  accepted  the  title. 
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WbattTer  a  Tondor  puti  on  his  abstrmot  he  is  bound  to  prore  and  TOtify  If  reqoiftd. 
Parr  T.  LoTOgroTo,  (^g*»)  5  U.  0.  L.  J.  22 ;  wMoh  see  ai  to  making  and  abawing  a 
good  title  generally. 

If  the  Haater  report  against  the  title  he  should  state  in  what  points  the  title  ii 
difeetiTe.    (Green  t.  Monis,  2  MoL  S26.) 

A  purchaser  of  an  entire  estate  diyided  into  shares,  the  title  to  one  of  which  ii 
defeetiTe,  oannot  be  compelled  to  accept  the  remaining  shares.  (Hard  t.  Robertson. 
6  U.  0.  L.  J.  67.) 

(/)  Edd,  on  appeal  from  the  Master's  report,  that  a  purchaser  is  entitled  to  call 
for  a  release  from  all  joqgment  creditors  who  have  repstered  their  judgments  In  the 
county  where  the  lands  sold  are  situate,  or  the  creditors  join  in  the  conyejance  to  the 
puroluMer,  although  it  appears  that  the  purchase  money  wiU  be  exhausted  in  dis- 
dMTging  nrior  incumbrances.  If  the  vendor  cannot  procure  such  release  or  conour- 
fCDce  in  the  conTcyance,  the  court  will  not  compel  the  purchaser  speciilcally  to  per- 
form the  contract.    (Spohn  v.  Byckman,  7  Grant's  Chan.  R.  888.) 

SreiTthing  eonnected  with  die  title  may  be  the  subject  of  enquiry ;  (Bennett  t. 
Reea,  1  Keen,  408;)  see  also  Leeturgeon  Y.  Martin,  8  M.  &  K..255 ;  and  pontra,  Saul 
T.  Bolton,  where  an  enquiry  was  directed  haying  regard  to  the  requintions  only. 
(8eton  on  Decrees,  8rd  ed.,  694.) 

Th^  direetion  and  enquiry  should  be,  whether  the  rendor  can  make  a  title^  not 
whether  he  could  at  the  time  of  entering  into  the  contract ;  (Langford  t.  Pitt^  2  P. 
W.  680 ;  Parr  t.  LovegOTe,  4  Drew.  170 ;)  and  so  eyen  though  the  yendor  had  no  title 
at  the  date  of  his  contract    (Hoggart  t.  Scott,  1  R.  &  M.  298.) 

There  should  also  be  a  direction  and  an  enquiry  as  to  when  the  title  was  first 
shewn,  with  a  yiew  to  granting  or  refusing  costs ;  (Bennett  y.  Rees,  1  Keen,  409 ; 
Wilkinson  y.  Hartley,  16  Beay.  188  ;  but  see  Lyle  y.  Yarborough,  John.  70  ;)  for  as 
a  rule  the  yendor  will  only  be  entitled  to  costs  from  the  date  of  completion  of  title  ; 
(Anon,  cited  1  Mad.  686 ;)  and  will,  up  to  such  date,  be  ordered  to  pay  costs.  (Harford 
T.  Furrier,  1  Mad.  686.)  This  portion  of  the  enquiry  is  omitted  where  other  questions 
besides  that  of  title  are  in  dispute.  (Gibbins  y.  North  Eastern  Metropolitan  District 
Asylum,  11  Beay.  1.)  If  the  decree  contains  no  such  direction,  and  a  report  is  made 
in  fayour  of  the  title  without  enquiring  as  to  the  time  of  completion,  it  would  seem 
that  the  yendor  will  be  allowed  his  costs.  (Croome  y.  Lediard,  2  M.  &  K.  298.)  A 
title  is  first  shewn  when  a  complete  abstract  is  deliyered  ;  (Parr  y.  Loyegroye,  4 
Drew.  170,  6 ;  see  also  Ayame  y.  Brown,  14  Sim.  808 ;)  and  is  first  made  when  such 
abstract  is  proved  and  yerified ;  (ibid;)  as  to  what  is  a  complete  abstract,  see  Lord 
Braybroke  y.  Inskip,  8  Ves.  486. 

Upon  an  enquiry  as  to  title  the  purchaser  is  entitled  to  the  best  assurance  as  to  the 
title  which  circumstances  will  admit,  by  means  of  enquiries  and  examination  to  sift 
the  vendor's  conscience,  and  by  the  production  of  all  deeds  and  documents.  (Per 
JSldon,  C.  in  Jenkins  y.  HUes,  6  Ves.  668.) 

The  right  to  object  to  the  title  rests  only  with  the  purchaser,  it  is  not  competent 
for  the  yendor  to  assert  his  own  title  to  be  bad.  (Bradley  y.  Munton,  16  Beay.  460.) 

Questions  as  to  the  application  of  the  conditions  of  sale  are  questions  of  title. 
(Wood  y.  Machu,  6  Hare,  168.) 

The  identity  of  a  person  or  of  parcels  apparently  diflferent  on  the  deeds  is  a  matter 
of  title.     (Sherwin  y.  Shakspehre,  17  Beay.  267-76.) 

An  enquiry  as  to  title  will  be  directed  as  to  any  species  of  property,  a  contract 
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rdspeetlDg  wklch  the  ooort  ^ivill  epedfioftU^rperfoitei,  sueh  as  sluirw  in  raUmr  Ittd 
Binirig  i^^unes.  (Cnriing  t.  Ffight,  2  ^iL  613 ;  Sbaw  y.  Fisher,  2  DeG.  &  8m; 
11.) 

An  «nqiiii7  as  to  title  will  be  directed  before  answer,  if  it  be  admitted  on  thenkotloii 
that  there  is  no  other  question  than  that  of  title;  (Balmanne  t.  Lualev,  1  Y.  &  B; 
2*^4 ;  see  also  1  Mer.  872 ;)  %9ea9  where  there  is  no  such  admission.  (Matthews  t. 
Diina,  9  Mad.  470.) 

■  Though  the  Master  report  agunst  the  title,  the  purchaser  will  not  be  di8bhtti:gr<t 
if  the  title  can  be  mode  good  within  a  reasonable  time.  (Chamberlain  y.  Lee,  10 
Sim.  444  ;  Coffin  v.  Cooper,  14  Yes.  205 ;  Sidebotham  v.  Barrington,  4  Beay.  110.) 

The  Master  should  report  nneonditionallj  whether  the  title  be  good  or  not;  it  weaM 
be  improper  to  report  that  a  good  title  ooold  be  made  8«b)eot  to  the  performaoo^  of 
oertain  cencHUons,  or  with  the  eonoofrenoe  of  a  third  partj.  (Mageanis  y.  FlUkMi^ 
2  Hot.  561,  575,  58S;  Lewis  y.  Lozam,  1  Mer.  179.) 

Where  a  report  allowing  the  title  is  appealed  against,  and  the  appeal  is  dismissed, 
the  title  cannot  be  further  objeeted  to.    If,  hoitever,  the  appeal  is  allowed,  fiartjtier 

Mections  may  be  made  on  the  deliyery  of  a  fresh  abstract.    (Brook  y. k  4  M*d« 

212.) 

^  £yen  though  the  Master  report  in  fayour  of  the  title,  if  on  an  appeal  the  conrt  think 
it  too  doubtfkil  to  force  oh  a  purchaser,  they  may  dismiss  the  bill.  (Robins ctt  y.  Stil- 
ler, 1  Hare,  578,  n ;  Willcox  y.  Bellaers,  T.  &  B.  491.) 

Where  on  an  appeal  from  the  report  allowing  the  title  the  court  is  dissatisfied  wit^ 
evidence  of  a  fact  which  had  satisfied  the  Master,  they  will  refer  it  back,  the  yendor 
Ofif^ring  to  produce  additional  eyidence.     (Andrew  y.  Andrew,  3  Sim.  890.) 

It  would  seem  that  if  the  decree  omit  the  reference  as  to  title,  though  the  defon* 
dant  did  net  object  to  the  omission  at  the  settlement  of  the  minutes,  tne  decree 
would  be  amended  on  a  re-hearing  at  his  instance,  and  an  enquiiy  directed. 
(Hughes  y.  Jones,  £ng.,  5  U.  C.  L.  J.  46.) 

As  soon  as  the  sale  is  confirmed,  in  manner  hereinbefore  mentioned,  the  pur- 
chaser's solicitor  proceeds  to  investigate  the  title,  and  if  oki  looking  into  the  abstract 
he  finds  any  obiections  to  it  which  cannot  be  settled  out  of  court,  he  follows  the 
course  provided  by  this  section.  " 

Ai  io  the  conveyance  on  sale  by  cowi^  and  patties  thereto. — The  draft  oonyeyanoe  U 
prepared  by  the  purchaser's  solicitor,  at  the  purchaser's  expense.  The  ocnyeyaB6«^ 
when  settled  and  approved,  must  afterwards  be  executed  by  the  parties,  at  the  waft- 
dor's  expense.  Where  the  purchaser  requires  the  execution  of  the  deed  to  b« 
attested  by  his  own  solicitor,  that  requisition  ought  not  to  be  refused,  unless  under 
special  circumstances.  (Viney  v.  Chaplin,  27  L.  J.  Ch.  484 ;  4  Jur.  N.  8.  619 ;  6 
W.  R.  562;  81  L.  T.  142.)  If  any  party  refuses  to  execute,  an  oHer  may  b6 
obtained,  upon  motion  in  chambers,  notice  of  which  must  be  served  on  the  party  ibr 
him  to  execute  tbe  deed.  The  order  thereupon  obtained  can  be  enforced  ia  the 
usaal  way,  by  order  absolute  and  attachment. 

The  decree  usually,  and  indeed  invariably,  contains  a-proyision  that  the  Master 
shall  settle  the  conveyance  in  case  the  parties  di£fer  about  the  same.  It  has  been 
held  that  the  purchaser  must  pay  the  costs  of  his  attendances  in  the  Master's  oflloe^ 
unless  he  can  mSke  out  a  special  case  for  exemption.  (Hodgsoa  y.  8naw,  16  L.  J. 
Ch.  56 ;  11  Jur.  95.) 

The  mortgagor  and  kis  heirs  are  aimeoessary  and  improper  parties  to  the  oonyoy- 
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of  the  mortgAged  estate.    (/«  re  Williams,  21  L.  J.  Ch.  437 ;  Boaf  v.  Staele, 
eniitl'8  Cham.  94;  8  U.  C.  L.  J,  187.) 

The  irife  of  the  mortgagor  is  also  an  unnecessary  party  to  saeh  conveyance^  if  she 
haa  barred  her  dower  in  the  mortgage.     (Moore  y.  Shinners,  Grant's  Cham.  59. J 

In  sales  under  the  decree  of  the  court,  the  Canada  Company  are  bound  to  covenant 
sgunst  their  own  acts  as  to  lands  granted  by  the  Crown,  and  as  to  other  lands  they 
must  gire  full  covenants.  (Scarlett  y.  The  Canada  Company,  Grant's  Cham.  Rep.  90.) 

Where  the  mother  of  infants  makes  an  application  for  the  sale  of  their  estate 
under  Order  XXXVII.,  tn/r^>  she  will  be  required  to  join  in  the  conveyance  in  order 
to  surrender  her  life  interest.  {In  re  Kennedy,  Grant's  Cham.  97 ;  8  U.  C.  L.  J. 
188.) 

As  a  rule  the  purchaser  has  a  right  to  a  coYenaut  for  the  producUon  of  all  docu- 
ments necessary  to  make  out  a  good  sixty  years'  title. 

Kot,  however,  if  they  are  not  in  the  power  of  the  vendor;  (Cooper  v.  Emery,  1 
Fh.  888 ;)  nor  merely  because  they  are  mentioned  in  the  abstract.     (Ibid,) 

As  to  coYenants  to  be  entered  into  by  trustees,  see  Worley  y.  Frampton,  6  Hare,  500. 

The  couYeyance  should  be  dated  from  the  time  the  title  is  shewn.  (Townsend  y. 
Champemowne,  3  Y.  &  C.  506.) 

If  the  decree  do  not  contain  a  direction  to  settle  the  conveyance,  it  can  be  inserted 
on  petition.     (Trevelyan  v.  Charter,  9  Beav.  140.) 

Where  the  vendor  has  contracted  that  certain  parties  shall  join  in  the  conv^ance, 
the  purchaser  can  insist  upon  their  so  joining,  and  the  court  will  not  consider  wheUier 
such  parties  are  necessary  or  proper.    (Benson  v.  Lamb,  9  Beav.  502.) 

The  vendor  (if  the  sale  be  under  a  mortgage)  cannot  be  compelled  to  do  more  than 
enter  into  the  usual  covenant  that  he  has  done  no  act  to  incumber  the  property. 
(Worley  y.  Frampton,  5  Hare,  560,  566.)  This  case  was  followed  by  ^/«n,  V.  C,  in 
Ireland  y.  McMaster,  (not  reported,)  Chambers,  May,  1862. 

Upon  the  oouYeyance  being  executed,  the  purchaser  is  entitled  to  have  the  title 
deeds  delivered  up  to  him.  Where  the  property  sold  consists  of  several  lots,  the  rule 
•of  the  court  is,  that  the  purchaser  of  the  largest  single  lot  ie  to  have  the  title  deedp, 
and  not  the  purchaser  of  divers  lots,  which  in  the  aggregate  exceed  in  value  and 
extent  the  largest  single  lot.  (Scott  v.  Jackman,  21  Beav.  110.)  The  words  **  largest 
lot"  have  reference  to  quantity,  and  not  to  price.  (Griffiths  v.  Hatchard,  18  Jur. 
6^;  2  W.  B.  672.)  The  purchasers  of  the  other  lots  are  entitled  to  a  covenant  for 
production  of  the  title  deeds.  (Peterson  v.  Elwes,  6  W.  R.  611 ;  but  see  Strong  y« 
Stvong,  4  Jur.  N.  S.  948 ;  6  W.  E.  455.)  If  the  order  for  payment  of  the  purchase 
money  contains  no  direction  for  delivery  of  the  title  deeds,  an  order  for  such  purpose 
may  be  obtained  on  motion  in  Chambers.  On  completion  of  the  purchase,  the  ven- 
dor's solicitor  should  obtain  from  the  purchaser  a  written  authority  to  make  use  of 
his  name  to  consent  to  any  application  that  maybe  made  to  the  court  to  deal  with 
tiie  purchase  money.  The  costs  ot  the  purchaser's  appearance,  on  such  an  applica- 
tion, will  not  in  general  be  allowed.  (Barton  y.  Latour,  18  Bea.  526 ;  but  see  Strong 
▼.  Strong,  supra^ 

Retdnding  the  eontracU — If,  upcm  an  inveetigation  of  the  title,  the  judge  of  master 
oartifies  against  the  title,  the  purchaser  should  apply  ou  motion  in  Chambers  to  be 
diaohai^^  from  his  purchase ;  and  that  his  costs,  cluurges,  and  expenses  of  investl- 
fating  the  Utle  and  oonsequent  thereon,  may  be  piud. 
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A  pvroliaser  at  a  sale  under  a  decree  of  the  court,  cannot  more  to  be  diflohnftd 
from  his  purchase  until  the  report  has  been  confirmed,  the  report  being  the  <nAj 
CTidence  that  the  oonrt  can  reoeiye  as  to  the  purchase  haying  been  made.  (Maconl- 
loch  T.  Gregory,  2  W.  R.  575.^  A  purchaser  under  a  decree  was  discharged  from  his 
purchase  on  the  ground  of  misrepresentation  where  the  facts  were  that  the  occupa- 
tion was  hostile,  and  possession  could  only  be  obtained,  by  ejectment ;  (Lachlaa  t. 
Reynolds,  1  Kay,  52 ;  28  L.  J.  Gh.  8  ;  2  W.  R.  49 ;  22  L.  T.  211 ;)  and  see  also  Dm- 
dale  Y.  Mace,  28  L.  J.  Ch.  518 ;  2  W.  R.  280 ;  McCuUoch  t.  Gregory,  1  K.  &  J.  286 ; 
24  L.  J.  Ch.  246 ;  24  L.  T.  807  ;  8  W.  R.  281.) 

And  as  to  rescinding  the  contract  on  the  ground  of  misdescription,  see  Leylaad  T* 
niingworth,  ex  partt  Webster,  2  L.  T.  N.  S.  456,  587 ;  8  W.  R.  695 ;  Turner  ▼.  The 
West  Bromwich  Union,  9  W.  R.  155 ;  8  L.  T.  N.  S.  662. 

An  agreement  between  two  persons  not  to  bid  against  each  other,  is  not  in  itself  a 
ground  for  setting  the  sale  aside,  nor  for  opening  the  biddings.  (In  re  Carew,  26  Bea. 
187  ;  28  L.  J.  Ch.  218 ;  4  Jur.  N.  S.  1290 ;  7  W.  R.  81 ;  82  L.  T.  154.)  The  dictum 
of  Lord  St.  Leonards,  V.  &  P.  98,  was  disapproTed  in  this  case.  If  it  appears  that 
the  purchaser  is  not  a  responsible  person,  and  unable  to  perform  his  contract,  the 
Tendor,  instead  of  proceeding  to  enforce  the  contract,  may  apply  to  have  the  pur- 
chaser discharged  from  his  bidding,  and  that  the  estate  may  be  re-sold ;  (Hodder  y. 
Ruffin,  1  y.  &  B.  544 ;)  and  in  such  case  the  purchaser  will  be  ordered  to  pay  as  well 
the  expenses  arising  from  the  non-completion  of  the  purchase,  the  application  and 
the  re-sale,  as  also  any  deficiency  in  price  arising  from  the  second  sale.  (Harding y. 
Harding,  4  M.  &  C.  514;  but  see  Re  Healey,  Grant's  Cham.  R.  54.)  The  order  is 
obtained  on  application  at  Chambers,  on  notice  to  the  purchaser  and  the  parties 
in  the  cause,  and  upon  an  affidavit  of  the  facts  on  which  it  is  grounded. 

If  tiie  purchaser  is  desirous  of  being  discharged  from  his  contract,  and  of  substi- 
tuting another  person  in  his  stead,  an  order  for  such  purpose  may  be  obtained  on 
application  at  chambers  ;  but  the  court  squires  to  be  satisfied  by  affidavit  that  there 
is  no  under -bargain,  for  the  new  purchaser  may  give  the  other  a  sum  of  money  to 
stand  in  his  place,  and  so  deceive  the  court.  (Rigby  y.  Macnamara,  6  Yes.  516 ; 
Vale  v.  Davenport,  6  Ves.  615.) 

Opening  biddings, — ^Where  estates  are  sold  under  the  decree  of  the  court,  the  court 
considers  itself  to  have  greater  power  over  the  conUttct  than  it  would  have  oyer  a 
contract  made  outside  ihe  cause ;  the  chief  object  of  the  court  is  to  obtain  as  great  a 
price  for  the  estate  as  c%n  possibly  be  got.  The  court,  therefore,  is  in  the  habit,  afte» 
the  estate  has  been  sold,  of  **  opening  the  biddings,"  (that  is,  of  allowing  a  person  to 
oflfer  a  larger  priie  for  the  property  than  it  was  originally  sold  for,)  and,  upon  each 
oflfer  being  made,  and  a  proportionate  sum  paid  in,  of  directing  a  re-sale  of  the  pro- 
perty. (Danieirs  Ch.  Pr.  2Dd  edit.  1209.)  A  lot  at  a  sale  under  the  court  haying 
been  sold  for  £780  and  an  advance  of  £80  having  been  offered,  the  biddings  were 
opened  on  the  usual  terms,  alihough  the  application  was  opposed.  (Terson  y.  Haw* 
kins,  18  Jur.  721 ;  8  W.  R.  Dig.  71.)  See  also  Barlow  y.  Osborne,  6  H.  L.  0. 556,  27 
L.  J.  Ch.  808 ;  4  Jur.  N.  S.  867  ;  81  L  T.  45 ;  6  W.  R.  815 ;  as  to  opening  biddings  and 
ordering  a  re-sale  on  an  advance  of  price  being  offered.  The  court  will  not  grant  the 
application  except  upon  an  advanced  bidding.  As  a  general  rule  tea  per  oeoi.  wai 
usually  considered  a  sufficient  advance.  (Anon,  8  Mad.  494.)  In  some  cases,  how 
ever,  tiie  court  require  more,  and  in  some  it  will  be  satisfied  with  less.  (Brooks  t. 
Snuth,  8  V.  ft  B.  144 ;  Bourn  y.  Bourn,  18  Sim.  189 ;  Wallond  y.  WaUond,  9  Jur. 
479 ;  Manners  y.  Furze,  17  L.  J.  Ch.  485  ;  Terson  y.  Hawkins,  18  Jur.  721 ;  Farlow 
▼.  Weildon,  4  Blad.  46(M  The  biddings  are  not  opened  when  estate  sold  by  |Hriyat« 
eontraot.  (Millican  y.  Yanderplank,  11  Hare,  186.)  Any  person  may  apply  to  open 
the  biddings,  but  the  court  exercises  its  discretion  if  the  party  had  attended  the  salt, 
or  the  oiroumstances  of  the  application  are  suspicious.    (Tyadale  t.  Wane^  Jao.  626  • 
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l«fr«y  T.  Iid^j,  2  KoM,  606;  /n  ra  Jmos,  1  Giff.  284;  29  L.  J.  CK  189;  6  Jar. 
B.  8. 124L8 ;  8  W.  B.  66.)  The  biddingB  maj  be  opened  more  ilua  onoe.  (Pieeten 
^  Biiriwr,  16  Yes.  140.) 

AppHoatioDB  to  open  biddinffs  most  be  made  before  the  report  on  the  eale  is  oon- 
flrmed;  when  it  was  attempted  to  re-open  the  biddings  on  a  sale  by  order  of  the  eonri 
after  same  confirmed,  on  the  ground  of  an  adianced  bidding,  the  oonrt  held  the  reaaoa 
insaffieient  and  refosed  the  application ;  (Ware  t.  Watson,  7  DeO.  M.  A  G.  789 ;  26 
lMj.Ch.199;  2Jor.N.  8.129;  4  W.  R.  228 ;  Sir  Thomas  Jonee's  Settled  Estatet, 
1  Qif.  284 ;  8  W.  B.  66 ;  6  Jor.  N.  S.  1248 ;)  and  the  purchaser  after  the  sale  is  con- 
firmed is  considered  to  be  so  far  the  absolute  owner  that  he  may  sell  the  estate  at  ao 
aidranoed  price  for  his  own  benefit  (Dewell  t.  Tuffnell,  1  E.  A  J.  824.)  See  also 
Bridgor  t.  Penfold,  1  K.  A  J.  28 ;  Osborne  t.  Foreman,  8  DeQ.  M.  A  G.  122 ;  26  L 
J.  Ch.  840;  2  Jar.  N.  S.  861 ;  27  L.  T.  9.    Millican  ▼.  Yanderplank,  11  Hare,  186.) 

Where  fraud  is  alleged  on  the  part  of  the  purchaser  the  court  will  open  the  bid- 
dings,  notwithstanding  the  report  has  been  confirmed.  (Fergus  t.  Gore,  1  Sch.  A 
Iiet  860.) 

The  order  is  obtained  on  motion  in  Chambers,  notice  of  which  must  be  serred  on 
mXL  the  parties  to  the  cause  and  on  the  purchaser.  When  the  biddings  are  opened  the 
purohaser  is  entirely  discharged  from  his  purchase,  and  is  entitled  to  hsTS  his  de- 
posit and  purchase  money  (if  paid)  returned  to  him  an4  his  costs  of  the  former 
pmrohase. 

1868,  January  14,  Y.  C.  fttm  held  that  this  section  applied  to  references  as  well 
wkdiK  decrees  for  specific  performance,  as  to  sales  under  a  decree  of  the  court 

(13.)  The  standing  conditions  of  sale  are  to  be  those  g^^^g  ^,5^^ 
set  forth  in  schedule  0.  attached  to  these  orders.  ***"  "'■^ 


(ff)  Schedule  0.  is  as  follows : 

SCHEDULE  0. 

COHBITIOHS  or  SALl. 

1st.  Ko  person  shall  adranoe  less  than  £2  at  any  bidding  under  £100,  nor  less 
£6  at  any  bidding  OTsr  £100,  and  no  person  shidl  retract  his  bidding. 

2ad.  The  highest  bidder  shall  be  the  purchaser ;  and  if  any  dispute  arise  as  to  the 
Uat  or  higlMst  bidder,  the  property  shall  be  put  up  at  a  former  bidding. 

Srd.  The  parties  to  the  suit,  with  the  exception  of  the  Tender,  are  to  be  at  liberty 
tobid. 

4th.  The  puivhaser  shall,  at  the  time  of  sale,  pay  down  a  deposit  in  the  proportion 
of  jClO  for  CTcry  £100  of  his  purchase  money  to  the  vendor  or  his  solicitors,  and 

■haU  pay  the  remainder  of  the  purchase  money  on  the day  of  ■  - 

aaxt ;  and  upon  such  payment  the  purchaser  shall  be  entitled  to  the  conTcyanoe,  and 
to  be  let  Into  possession  . ;  the  purchaser,  at  the  time  of  such  sale,  to  sign  an 

agireenant  for  the  completion  of  the  purchase. 

6th.  The  purchaser  shall  have  the  couTeyance  prepared  at  his  own  expense,  and 
tender  ih»  eaae  for  execution. 
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to.  If  Uit  {mpolimier  bIuOI  fafl  to  oon^y  with  the  oonditiMi  aforosiM,  ^  way  ^f 
tiMHtt,  the  d«ybsii  Atfd  *U  other  ^ymeBim  made  thereon  shaH  be  forfeited  and  ike 
premises  may  be  re-sold ;  and  the  deficiency,  if  any,  by  sach  re-sale^  together  wUh 
all  charges  attending  the  same,  or  occasioned  by  the  defaulter,  shall  be  made  good  1^ 
^e  defouHer. 

APPLICATION  FOE  THE  SALB  OP  INFANTS'  ESTATB  UNDBE 
12  VICTORIA,  CH.  72. 

Petition  to  be  la-     XXXYil.  A  petition  for  the  sale  or  other  disposition 
matter  or  um  In- of  tfae  real  estate  of  an  infant,  is  to  be  intitnled  both  in 

Iknt  and  the  malt- 

t«oftiM8tatake.the  matter  of  the  infant  and  in  the  matter  of  the  12th 
Victoria,  chapter  72.  (A) 


(A)  The  application  to  settle  the  adTertisement  of  sale  may  be  made  to  a  jodge 
tKpm'U, 

Where  an  executor  has  obtdned  a  final  order  of  forecloenre  of  mortgage  belonging 
to  the  estate,  and  applies  for  a  sale  thereof  and  order  for  oonToyance  by  the  influita. 
the  petition  and  affidavits  should  be  styled  in  the  matter  of  the  infants,  &o.,  and  ael 
in  the  foreclosure  suit     {Re  Hodges,  1  Grant,  285.) 

As  to  the  practice  under  the  statute  before  the  Orders  of  1858,  see  Be  MoIXoaald, 
Ee  Taylor,  1  Grant,  90,  91. 

In  applications  under  this  order  the  c-ourt  considers  whether  the  sale  will  be  for 
their  ultimate  benefit,  and  not  whether  it  is  for  the  present  comfort  of  them  and  thdr 
mother ;  the  interests  of  the  infants  only  are  looked  after,  not  those  of  the  mother  or 
any  other  person.  (Re  McDonald,  Grant's  Cham.  97 ;  8  U.  C.  L.  J.  188.)  The  court 
will  order  a  sale  of  part  of  the  infants'  property  in  order  to  save  the  rest  if  it  would 
be  for  the  ultimate  benefit  of  the  infants.  (Ibid.)  In  this  case  Uie  court  ordered  the 
infants  to  be  examined  by  the  Master  touching  their  consent  to  the  sale,  pursuant  to 
sec.  6  of  this  order. 

The  ^ourt  will  not  direct  a  sale  of  infants'  estate  merely  because  the  ancestor  was 
indebted,  it  must  be  shewn  that  the  estate  will  sustain  loss,  or  that  the  creditors  are 
about  to  enforce  payment  of  their  demands  by  suit    (Re  Boddy,  4  Grant,  144.) 

Where  the  mother  of  infants  makes  an  application  for  the  sale  of  their  jnroperty 
which  has  been  settled  upon  the  infants  by  their  ancestor,  she  must  shew  that  the 
children  have  no  other  property  out  of  which  to  maintain  them.  (In  Re  Kennedy, 
Grant's  Cham.  97 ;  8  U.  C.  L.  J.  188.)  She  will  also  haie  to  join  in  theoouTeyanoe  to 
surrender  her  life  interest     (Ibid,) 

A  person  contracting  to  purchase  infants'  estate  is  not  bound  by  his  contraot  unlen 
an  order  for  sale  thereof  be  obtuned  under  this  order.  {In  re  Taggie,  Grant's 
Cham.  52.) 

A  person  so  contracting  is  bound,  though  the  sale  be  without  the  oanction  of  fM 
court  if  he  afterwards  consent  to  an  infancy  order  being  made  under  this  order ;  he 
would  be  relicTcd,  howcTer,  if  great  delay  occurred  in  getting  the  infancy  order ;  be 
would  not  be  relicTed,  howcTer,  upon  an  application  made  after  the  infancy  order  had 
been  obtained,  even  though  great  delay  had  occurred  in  obtaining  it.    (Ibid.) 
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W^f^  #  parohaser  of  inlants^  estate,  who  kad  gone  into  poasesiipn,  made  impro?»- 
mentSy  and  paid  part  of  his  porohase  money,  moTed  to  be  relieTed  from  his  contract  on 
t&e  ground  ef  inability  to  complete  it,  he  was  so  relieTed,  but  only  on  the  terms  of 
forfeiting  the  improTements  and  purchase  money  so  pidd  so  far  as  they  had  gone  to 
tlieinfknts.    (Ibid,) 

It  wonM  seem  that  a  pnrebaaer  beooming  insolTefit  will  be  reliered  from  his  pur- 
qhase,  and  bis  being  required  to  malie  good  any  deficiency  on  a  re-sale  is  in  the  dis^ 
or«tSon  of  the  eourt.  (/n  r«  Heely,  Grant's  Cham.  64 ;  but  see  Hodder  t.  Bufin,  1 
Y.  &  B.  544 ;  Harding  t.  Harding,  4  M.  &  C.  514.}  It  will  be  obserred  on  refer- 
^ee  to  the  reports  of  these  cases  that  the  applications  were  made  on  behalf  of  the 

Sbo.  2. — The  petition  is  to  be  presented  by  the  g^ar-petitioiitou 
diAB  of  the  infiiiit,  or  by  a  person  applying  by  the  sftnie  JJJJSiS^^ 
pedticm  to  be  appointed  guardian,  as*  hereinafter  pro- 
Tided. 

Sso.  8^ — ^Tbe  petition  is  to  state  the  nature  and  amount  *"»  pjattoa  !•  it 

*  stole  tm  asMnmi 

oC  the  personal  property  to  which  the  infant  is  entitled  jJp«jon*i 
— Ae  necessity  of  resorting  to  the  real  estate— its  ^^^^^^x»^^* 
tore^  yataie,  and  the  annual  profits  thereof.     It  must 
atate  circumstances  sufficient  to  justify  the  sale  and  dis« 
position  of  the  estate,  and  the  application  of  the  pro- 
ceeds in  the  manner  proposed.     The  prayer  must  state  ^  ^^Snr!?' 
epefofieally  the  relief  that  is  desired;  it  must  designate ""**'''^ 
the  lands  to  be  disposed  of,  and  must  propose  a  scheme  TbenitofpnyM 
for  that  purpose,  and  for  the  appropriation  of  the  pro-SSed.  '^^"'^^ 
oeeds.    If  an  allowance  for  the  maintenance  is  desired, 
it  nmsit  be  so  prayed,  and  a  case  must  be  stated  to  justify 
Boch  an  order,  and  to  regulate  the  amount,  (t) 


(t)  The  petition  mnst  be  yerifted  bj  affidaTit  annexed  thereto. 

Sec.  4.— The  petition  may  pray  for  the  appointment  ^JJ^^^.^^ 
of  a  guardian,  as  well  as  for  tiie  disposal  of  the  infants'  ^!^u  m  w*  u 
estate.     In  that  case  a  proper  case  must  be  made  by  the  JJtSl.**^  **' 
petition,  and  established  by  the  eyidence^  for  the  appoint- 
ment Qf  the  person  proposed* 
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voce  bcftyre  the 
Judge  or  mMtor. 


Mtair^     8bo.  5. — ^TTpon  all  petitions  for  the  sale  of  an  infiuits* 
i^<*mM^m.  estate,  the  infant  is  to  be  produced  before  one  of  the 
judges  at  Chambers,  or  before  a  master. 

loitot  to  be  «x.  Sbo.  6. — When  the  infant  is  abore  the  age  of  seven 
^S^VmSm.  years  he  is  to  be  examined,  apart,  upon  the  matter  of 
the  petition,  and  his  consent  thereto,  by  the  judge  or 
master,  as  the  case  may  be;  and  his  examination  is  to 
be  stated  to  have  been  taken  under  these  orders,  and  is 
to  be  annexed  to,  and  filed  with  the  petition.  Where  the 
infant  is  under  the  age  of  seven  years,  tiie  faot  is  to  be 
certified  by  the  judge  or  master  before  whom  he  has  been 
produced. 

wiiiMMeiiobe  Sbo.  7. — The  witnesses  to  verify  the  petition  are  to 
be  produced  before  the  judge,  or  master,  as  the  case  may 
be ;  and  are  to  be  examined  viva  voce  as  to  the  matter  of 
the  petition,  and  the  depositions  so  taken  are  to  be 
stated  to  have  been  taken  under  this  order. 

^SSuaSua     ^"^-  8.— The  masters  of  the  court  are  authorised  to 
JJJJJJi^JJ;,  examine  infants  and  witnesses  under  this  order,  without 
special  order  or  reference.  m 

Sbo.  9. — Upon  a  petition  so  verified  the  court  maj 
either  grant. the  relief  prayed  at  once,  or  make  such 
order  as  to  further  evidence,  or  otherwise,  as  the  oiream- 
stances  of  the  case  may  require. 

RBOBIVEBS. 

B««|jjj»»<>w  XXXVni.  (*)  Eeceivers  are  to  be  appointed  in  the 
following  manner :  the  party  prosecuting  the  order  for 
a  receiver  is  to  obtain  an  appointment  or  a  warrant  from 
the  judge  or  master,  and  to  serve  the  same  on  all  neces- 

wJSSt°*"*  ®'sary  parties,  naming  in  the  copy  thereof  served  the  pro- 
posed receiver  and  his  sureties;  at  the  time  appointed 
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the  party  prosecntmg  the  order  is  to  bring  into  the^^ 
judge's  chambers,  or  the  master's  office,  the  recognizance 
or  bond  proposed  as  security:  (Z)  the  bond  or  recogni- "***^**^' 
zance  is  to  be  to  the  master;   any  other  party  desirous  q^^^. 
of  proposing  another  person  as  receiver,  is  to  serve  no-"*- 
tiee  of  hia  intention  so  to  do  upon  the  other  parties, 
naming  in  such  notice  the  person  proposed  by  him  as 
receiver  and  his  sureties,  and  is  then  in  like  manner  to 
bring  into  the  judge's  chambers  or  master's  office  the  re- 
eognisance  or  bond  proposed  by  him  as  security:  at  the 
time  named  in  the  appointment  or  warrant  the  judge  or 
master  is,  in  the  presence  of  the  parties,  or  those  who 
attend,  to  consider  of  the  appointment  of  the  receiver  iSSJi*^**' 
and  to  determine  respecting  the  same;  and  to  settle  and'*^"'*"*'"^' 
approve  the  proposed  security;  the  master  is  to  make  no 
report  approving  of  or  appointing  the  receiver;  but  the 
judge  or  master  is  to  appoint  such  receiver  by  signing 
a  written  appointment  to  the  following  effect,  viz. :   *'In 
Changsry,  [style  of  cause] — I  hereby  appoint  [receiver*  a 
juime']  receiver  in  this   cause,  [signature  of  judge'^or 
master ;J'  which  appointment  is  to  be  signed  without 
any  warrant  or  attendance  for  that  purpose:  whenj^jf"'*'^*"** 
signed  it  is  to  be  filed  by  the  party  who  has  procured  the 
person  named  by  him  as  receiver  to  be  appointed,  and 
is  then  to  have  the  same  effect  as  the  filing  of  the  mas- 
t^'s  report  appointing  the  receiver  now  has ;  but  the 
same  is  not  to  be  filed  until  after  the  execution  and  fil- 
ing of  the  securities  settled  and  approved  by  the  judge 
or  master. 


tk)  A.  receiTtr  duly  appointed  bj  the  court  is,  from  the  moment  of  his  appointment» 
to  be  conridered  as  an  officer  of  the  court  itselt  He  wiU  be  protected  by  it  in  tho 
proper  discharge  of  the  necessary  duties  of  his  office,  the  possession  of  the  receiTcr 
not  being  permitted  to  be  disturbed  without  the  special  leave  of  the  court ;  (Brooks 
▼.  drestked,  1  J.  &  W.  178 ;  Angel  t.  Smith,  9  Yes.  886 ;)  and  it  wUl  be  considered 
tm  a  ooBtonpt  of  court  if  any  such  interference  takes  place.  (Broad  t.  Wiokham,  4 
fltni.  511 ;  Jofanes  t.  Claughton,  Jac.  678.)  The  reason  for  this  is  ezplMued  by  iKnrd 
Mim  in  Angel  t.  Smith,  ivpre.   Sven  a  reoeiTer  appointed  to  get  in  proper^,  part 
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of  whioli  he  finds  in  the  possession  of  another  reoeirer,  should  not  take  prooeedings 
to  deprive  the  latter  of  such  possession  without  the  authority  of  the  oourL  (Ward  t. 
Swift.  6  Hare,  812;  Tink  v.  Bundle,  10  Bea.  318.) 

The  general  objects  sought  by  the  appointment  of  a  reoeiver,  are  to  provide  for 
the  safety  of  property,  pending  litigation,  and  until  the  bearing  of  the  cause; 
(Tullett  y.  Armstrong,  1  Keen,  428;)  or,  during  the  minority  of  infants,  to  preserte 
property  in  danger  of  being  dissipated  or  destroyed  by  those  to  whose  care  it  is  bj 
Uw  entrusted,  or  persons  having  immediate  but  partial  interests  therein.  A  defen- 
dant seeking  to  appoint  a  receiver  before  decree  must  file  a  cross  bilL  (Grote  v. 
Bury,  1  W.  B.  92.) 

A  receiver  cannot  be  appointed  before  decree  on  the  motion  of  a  defendant, 
even  though  he  be  the  co-executor  of  the  plaintiff,  and  the  bill  charges  that  a  receiver 
is  necessary;  (Robinson  v.  Hadley,  11  Bea.  614;)  nor  at  the  hearing,  on  the  applioa- 
oatlon  of  the  defendant,  unless  prayed  for  by  the  bill.   (Barlow  v.  Gains,  8  Bea.  829.) 

A  receiver  will,  in  a  proper  case,  be  granted  before  answer ;  (Duckworth  v.  Traf- 
ford,  18  Yes.  288 ;  Aberdeen  v.  Chitty,  8  T.  &  C.  Ex.  879;)  and  in  a  case  of  urgency 
at  the  earliest  institution  of  the  suit ;  (Meaden  v.  Bealey,  6  Hare,  620 ;  Hart  v.  Tulk, 
0  Hare,  611 ;  Taofield  v.  Irvine,  2  Buss.  149;)  and  leave  to  serve  notice  of  motion 
therefor  will  be  given.  Where  the  defendant  sought  to,  and  absconded  for  the  par^ 
pose  of  avoiding  service,  a  reoeiver  was  appointed  on  an  ex  parte  motion  for  that  par- 
pose.  (Bowling  V.  Hudson,  14  Bea.  428,  where  all  the  authorities  are  cited.)  OUier- 
wise,  if  the  defendant  has  not  absconded.     (CaiUard  v.  Caillard,  25  Bea.  512.) 

As  already  stated  a  receiver  may  be  appointed  before  answer,  on  motion  and  notiee 
where  fraud  or  danger  to  the  property  ig  apprehended,  the  affidavits  of  the  respon- 
dent on  showing  cause  having  been  considered  as  tantamount  to  an  answer  for  thii 
purpose.  (Jervis  v.  White,  6  Yes.  789.)  It  is  unusual,  however,  to  move  for  a 
receiver  before  answer ;  but  in  strong  cases  it  has  often  been  done.  ( Yaun  v.  Baniett, 
2  Bro.  C.  C.  168;  Dawson  v.  Yates,  1  Bea.  801 ;  Lloyd  v.  Passingham,  16  Yes.  69; 
Duckworth  v.  Trafford,  supra  ;  Metcalfe  v.  Pulvertoft,  1  Y.  &  B.  180 ;  Davis  v.  The 
Duke  of  Marlborough,  2  Sw.  108;  Woodyatt  v.  Gresley,  8  Sim.  180;  Taofield  v. 
Irvine,  2  Bus.  149 ;  Meaden  v.  Sealey,  6  Hare,  620.)  Where,  however,  facts  not 
founded  on  allegations  in  the  bill  are  introduced  into  affidavits  in  support  of  an  appli- 
cation for  a  receiver,  the  court  will  disregard  them.    (Dawson  v.  Yates,  1  Bea.  801.) 

At  any  time  after  answer,  if  a  sufficient  case  is  made  by  the  bill,  acd  sufficient 
admissions  contained  in  the  answer,  (Boddington  v.  Woodley,  8  Sim.  167,)  an  appli- 
cation for  a  receiver  will  be  entertained.  (Lancashire  v.  Lancashire,  9  Bea.  1^.) 
In  Hiles  v.  Moore,  15  Bea.  175,  a  receiver  was  appointed  after  decree  on  the  petition 
of  a  defendant  against  his  co-defendant,  the  application  having  been  supported  by  the 
plaintiff,  and  a  receiver  having  been  specially  prayed  for  by  the  biU.  See  also  Bar- 
low V.  Gains,  8  Bea.  829 ;  Edgecumbe  v.  Carpenter,  1  Bea.  171. 

A  receiver,  though  not  specially  prayed  for  by  the  bill,  may  be  appointed  at  the 
hearing;  (Osborne  v.  Harvey,  1  Y.  &C.  Ch.  116;)  or  after  decree;  (Bowman  v.  Bell, 
14  Sim.  892;  Brooker  v.  Brooker,  8  Sm.  &  G.  475;  Cooke  v.  Gwyn,  8  Atk.  690; 
but  see  Fallows  v.  Lord  Dillon,  1  W.  R.  101;)  but  not  before  decree.  (Pare  v. 
Clegg,  9  W.  R.  216 ;   8  L.  T.  N.  S.  648.) 

It  may  be  considered  and  stated  as  a  general  rule,  that  a  receiver  will  not  be 
appointed  where  the  rights,  as  between  the  plaintiff  and  defendant,  are  doobtftal,  if 
the  defendant  has  obtained  the  legal  estate  without  fraud,  and  no  case  of  danger  as  to 
the  security  is  alleged.  (Lancashire  v.  Lancashire,  9  Bea.  120. )  Nor  will  the  court 
interfere  to  take  possession  of  pi^operty  from  a  party  who  has  it  under  a  legal  title, 
except  in  oases  of  presumed  fraud  or  waste,  (Smith  y.  Oollyer,  8  Yes.  89,)  snd  in 
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these  cases  it  proceeds  against  the  legal  title  with  reluctance,  compelled  bj  judicial 
Becessitj,  the  effect  of  frand,  clearly  prored,  combined  with  imminent  danger  to  the 
property.  If  the  possession  should  not  be  taken  under  the  care  of  the  court  (Wood- 
yatt  T.  Gresley,  8  Sim.  180 ;  Mordaunt  t.  Hooper,  Amb.  811 ;  Stilwell  t.  WiUdns, 
Jae.  280 ;  Huguenin  t.  Baseley,  13  Yes.  106.) 

The  application,  that  a  receiver  may  be  appointed,  must  be  made  to  the  court; 
(GrotCT.  Bing,  9  Hare,  App.  L;)  unless  to  supply  the  vacant  place  of  a  receiver 
already  appointed  when,  it  seems,  it  may  be  made  in  Chambers.  (Blaokborough  t. 
Ravenhill,  16  Jur.  1085 ;  20  L.  T.  88.)  A  party  to  the  suit  may,  by  special  leave, 
be  appointed  receiver.     (Davis  v.  Barrett,  18  L.  J.  Ch.  804.) 

The  granting  of  a  receiver  is  a  matter  of  discretion,  to  be  governed  by  a  view  of 
the  whole  circumstances  of  the  case,  one  of  such  circnmstanoes  being  the  probability 
of^  the  plaintiff  being  ultimately  entitled  to  a  decree.  (Owen  v.  Homan,  8  M.  A  0. 
878.) 

The  court  will  sometimes  grant  a  receiver  pendente  lite,  (Whitworth  y.  Whyddon, 
2  M.  &  O.  52.) 

As  to  cases  where  a  receiver  has  been  appointed  pendente  lite^  see  Andrews  t. 
Powys,  2  Bro.  P.  C.  504 ;  Knight  v.  Duplessis,  1  Ves.  sen.  824 ;  King  v.  King,  6 
Ves.  172 ;  Bichards  v.  Chave,  12  Ves.  462 ;  CUrk  v.  Dew,  1  Buss.  &  M.  108 ;  1 
Sim.  &  S.  114 ;  Atkinson  v.  Henshaw,  2  V.  &  B.  85 ;  Walker  v.  Walker,  2  V.  &  B. 
91,  n ;  Ball  v.  Oliver,  2  V.  &  B.  96 ;  Jones  v.  Goodrich,  10  Sim.  827  :  Wills  v.  Rich,  2 
Atk.  285;  Walker  v.  WooUaston,  2  P.  W.  576;  Kendall  v.  Bendall,  1  Hare,  152; 
Wood  V.  Hitchings,  2  Bea.  289 ;  Connor  v.  Connor,  15  Sim.  598 ;  Rutherford  t. 
Douglas,  1  Sim.  &S.  Ill,  n ;  Watkins  v.  Brent,  1  M.  &  C.  97  ;  Itfarr  v.  Littlewood,  2 
M.  Il  C.  454  ;  Palmer  v.  Yaughan,  8  Swan.  178 ;  Prebble  v.  Boghurst,  1  Swan.  812 ; 
Boehm  v.  Wood,  2  J.  &  W.  286. 

The  court  will  grant  an  order  for  an  injunction  and  a  receiver  on  the  same  motion, 
notwithstanding  Lawson  v.  Morgan,  1  Price,  808.  (Venion  v.  McKinsie,  2  U.  C. 
Jur.  40.) 

A  receiver  will  not  be  appointed  where  the  party  making  the  applicaUon  has  the 
legal  right.  (Mordaunt  v.  Hooper,  Amb.  811 ;  Lancashire  v.  Lancashire,  9  Bea.  120; 
Clark  V.  Dew,  1  R.  &  M.  109.) 

As  to  cases  where  a  receiver  has  been  appointed  by  the  court  in  matters  affecting 
the  estates  of  infants,  trustees,  and  executors.  And  first  as  to  infants ;  see  Taic  v. 
Jenkins,  1  Y.  &  C.  C.  C.  492 ;  Gardner  v.  Blane,  1  Hare,  881 ;  Tidd  v.  Lister,  5  Mad. 
429;  Anon,  6  Mad.  9;  Anon,  1  Atk.  489,  578.  Where  infants  are  concerned,  the 
court  will  not  appoint  a  receiver  without  sureties,  even  though  the  persons  "vrho  are 
competent  to  consent  assented.    (Tylee  v.  Tylee,  17  Bea.  588.) 

Secondly  as  to  trustees;  Taylor  t.  Allen,  2  Atk.  213;  Anon,  12  Ves.  4  ;  Howard 
T.  Papera,  1  Mad.  142 ;  Hathomthwaite  v.  Russell,  2  Atk.  126 ;  Browell  v.  Reed,  1 
Hare,  434;  Wilson  v.  Wilson,  2  Keen,  249;  Palmer  t.  Wright,  10  Bea.  284;  Brodio 
T.  Barry,  3  Mer.  695 ;  Bowman  v.  BeU,  14  Sim.  892;  14  L.  J.  Ch.  119. 

Thirdly  as  to  executors  ;  Middleton  t.  Dodswell,  18  Ves.  266 ;  Jones  t.  Pugh,  8 
Ves.  71 ;  Taylor  v.  Allen,  2  Atk.  218;  Langley  v.  Hawk,  5  Mad.  46;  Scott  T. 
Becher,  4  Price,  846. 

A  general  charge  in  a  bill  that  the  defendant,  an  executor  and  trustee,  is  commit- 
ting waste  on  the  testator's  property  without  specifying  any  acts  of  waste  is  not 
guBdent  to  sustain  a  prayer  for  an  iigunction  and  receiver.  (Sanders  t.  Cbnstie,  1 
Grant,  137.)  ^ 
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Afl  to  cases  where  a  receiyer  has  been  appointed  in  partnership  matten.  And  fint, 
where  there  were  not  any  articles  or  agreement ;  Featherstonhaugh  ▼.  Fenwick^ 
17  Vee.  298 ;  Crawshay  v.  Maule,  1  Swan.  495 ;  LitUewood  t.  Caldwell,  11  Price, 
97 ;  Peacock  ▼.  Peacock,  16  Ves.  49 ;  Harding  t.  Glover,  18  Ves.  281 ;  Smith  t. 
Jeyes,  4  Bea.  608  ;  Goodman  t.  Wbitcomb,  1  J.  &  W.  589 ;  Chapman  t.  Beach,  1  J. 
A  W.  694 ;  Oliver  v.  Hamilton,  2  Anst.  468. 

And  secondly,  where  there  were  articles  of  partnership  entered  into ;  Crawshay  t. 
OoUins,  16  Ves.  226  ;  Hale  v.  Hale,  4  Bea.  369;  Candler  v.  Candler,.  Jac.  226;  Philips 
T.  Atkinson,  2  Bro.  C.  C.  272;  Wilson  v.  Greenwood,  1  Swan.  471;  Bailey  t. 
Ford,  18  Sim.  496 ;  12  L.  J.  Cb.  482 ;  Baxter  v.  West,  28  L.  J.  Ch.  169;  82  L. 
T.  1^;  Boberts  v.  Sberfaardt,  1  Kay,  148;  28  L.  J.Ch.  2^1 ;  22L.  T.  268;  2W.R. 
126 ;  Baxter  v.  West,  28  L.  J.  Ch.  169;  82  L.  T.  166 ;  Lane  v.  Sterne,  10  W.  B.  655. 

In  a  suit  respecting  partnership  lands  the  court  will  not  appoint  a  receiver  as  to 
property  not  proved  to  be  j^artnership  property.  And  where  there  is  a  reference  to 
enquire  what  lands  are  partnership  property,  a  motion  for  a  receiver  most  bo 
deferred  until  after  report     (Bates  v.  Tatham,  6  (J.  C.  L.  J.  40,  41.) 

As  to  cases  between  vendor  and  purchaser ;  Free  v.  Hinde,  2  Sim.  7 ;  Dawaon  t. 
Tates,  1  Bea.  801;  Pritchard  v.  Fleetwood,  1  Mer.  64;  Hall  v.  Jenkinsoa,  2  Y.  & 
B.  125 ;  SUtwell  V.  Williams,  6  Madd.  49 ;  on  appeal  (confirmed),  Jac.  280;  StraUon 
t.  Bavidson,  1  Russ.  &  M.  484  ;  Tanfield  v.  Irvine,  2  Rmss.  149;  Holmes  v.  Bett»  2 

f>eft.    ZiTvS. 

The  mortgagee  of  an  undivided  share  may,  in  a  suit  for  foreclosure  and  partitiovi, 
obtain  the  appointment  of  a  receiver  of  his  undivided  share.  (Fall  v.  Elkine,  9  W. 
R.  861.)  But  a  receiver  will  not,  as  a  general  rule,  be  appointed  at  the  instanee  of 
a  person  having  the  legal  estate,  as  for  example  a  first  mortgagee.  (Starch  v.  Yonag, 
6  Bea.  667.) 

If  he  has  only  an  equitable  mortgage,  that  is,  if  there  be  a  prior  mortgage,  and 
the  prior  mortgagee  is  not  in  possession,  the  equitable  mortgagee  may  have  a  receiver 
without  prejudice  to  the  first  mortgagee's  taking  possession.  (Bemey  v.  Sewell,  1 
J.  &  W.  648 ;  Bryan  v.  Cormick,  1  Cox,  422.)  The  cases  of  mortgagor  and  mort- 
gagee to  be  referred  to,  are,  Price  v,  Williams,  G.  Coop.  81;  Coward  v.  Chadwick,  eitod 
2  Russ.  150;  Phipps  v.  Bishop  of  Bath  and  Wells,  2  Dick  608;  Dalmer  v,  Dasb- 
wood,  2  Cox,  878 ;  Smith  v.  Earl  of  Effingham,  7  Bea.  857 ;  Tanfield  v.  Inrine,  2 
Rus  149;  Browne  v.  Blount,  2  R.  &  M.  88;  Holmes  v.  Bell,  2  Hea.  298.  In  a  suit 
for  foreclosnre  and  partition  by  the  mortgagees  of  an  undivided  share  in  certain  pro- 
perty, the  court  allowed  a  receiver  to  be  appointetl  of  the  undivided  share  whioJi 
belonged  to  the  plaintiff's  mortgagor.     (Fall  v.  Elkins,  9  W.  R.  861.) 

As  to  cases  in  which  applications  have  been  made  for  the  appointment  of  a  reesiTsr 
in  suits  arising  out  of  the  relative  interests  of  tenants  in  common,  and  joint  tenantSi 
the  oases  are  few ;  equity  generally  leaves  the  parties  to  their  common  law  remedies 
and  interferes  only  in  cases  of  fraudulent  exclusion  from  the  receipt  of  his  share  of 
the  rents  and  profits  by  the  other.  The  general  principles  are  well  stated  in  Tyson 
T.  Fairclough,  2  Sim.  &S.  142;  Evelyn  v.  Evelyn,  2  Dick.  800;  Street  v.  Anderton, 
4  Bro.  C.  C.  414 ;  MUbank  v.  Revett,  2  Mer.  406 ;  Hargrave  v.  Hargrave,  9  Baa.  649 ; 
16  L.  J.  Ch.  280 ;  Smith  v.  Lyster,  4  Bea.  227. 

In  a  suit  for  partition  of  a  leasehold  estate,  a  receiver  of  the  rents  of  the  whole 
estate  granted  wnder  the  circumstances,  Tyson  v.  Fairclough,  iujfrOf  remari»d  upon. 
(Searle  v.  ffmales,  8  W.  R.  487 ;  26  L.  T.  106.) 

The  court  will  not,  at  the  instance  of  one  equitable  tenant  in  common,  appoint  a 
receiver  over  the  whole  property.  (Sandford  v.  Ballard,  80  Bea.  109;  7  Jar.  N.  8.  651.) 
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In  the  etse  of  a  l>reaoh  of  coTonant,  see  Shakel  t.  Duk^  of  Harlboroiigli,  4  Mad* 
468;  in  this  case  the  defoDdant,  on  an  advance  of  money,  agreed  to  execute  a  mort- 
Pfgk  of  etrtain  laads,  but  did  not  perform  his  agreement  The  bill  was  filed  for 
Bpedfie  pecfoitnaoce  of  the  agreement.  The  oourt  granted  a  receWer,  obserring  that 
if  the  deftwdaiit  had  pecfoxmed  his  agreement  the  plaintiff  wonld  have  beeE  entitied 
to  hring  ^ectment    See  also  Free  ▼.  Hinde^  2  Sim.  7. 

Ai  to  who  may  he  appomUd  receiver, — See  Attomej-General  t.  Day,  2  Mad.  246 ; 
Biggs T.  Bowater,  8  Bro.  G.  C.  866;  Sykes  t.  Hastings,  11  Yes. 868  ;  Soott t.  PUitel, 
2PhiL229. 

A  reoeiier,  thoogh  an  officer  of  the  conrt,  stands  in  the  position  of  trustee  to  all 
perties  interested  in  the  estate  or  fund,  therefore  the  judge  or  master  will  endeaTour 
to  select  a  person  unexceptionable  to  all  parties,  not  only  on  the  score  of  fitness  and 
eompeteney,  but  also  as  regards  the  feelings  of  friendship  or  dislike  between  the  per- 
son proposed  and  thoee  with  whom  he  in  the  discharge  of  his  duties  will  be  likely  to 
be  broaght  kite  firtquent  ooammuoation ;  (Simpson  v.  Ottawa  SAd  Presooti  B4iilway 
CoBpaay,  Oram's  Cham.  99 ;  8  U.  0.  L.  J.  188 ;)  where  the  person  proposed  by  the 
yl^atyf  haTiag  personally  a  feeling  of  disfaTour  (perhaps  also  of  suspicion  and  diaUke) 
•gsiast  the  manager  of  the  company,  the  court  refused  to  appoint  him. 

A  party  to  the  suit  may,  by  special  leave,  be  appointed  receiTCr  ;  (Daris  ▼.  Barrett, 
18  L.  J.  Ch.  804;)  but  he  must  act  without  salary  except  by  express  order  and  con- 
seat.  (Ponya  T.  BlagraTe,  18  Jur.  462 ;  Hoffman  t.  Duncan,  18  Jur.  69;  Baylies  t. 
Bi^fici,  1  GolL  648.)    See  also  Fingal  t.  Blake,  2  MoU.  60. 

A  Bolidtor  in  the  cause  cannot  be  appointed  the  receiver ;  (Qorland  t.  Qarlaod,  2 
Tes.  187  ;\  the  next  friend  of  infant  plaintiffs  will  not  be  permitted  to  act  as  receiYer ; 
(Stone  T.  Wishart,  2  Mad.  64 ;)  iH>r  the  son  of  a  next  friend ;  (Taylor  t.  Oldham,  Jac. 
e27;)  oor  a  trustee ;  (Anon,  8  Ves.  616;)  except  in  a  special  case  and  without  sidary ; 
(Sutton  T.  Jones,  16  Ves.  684 ;  Sykes  t.  Hastmes,  11  Ves.  868;  Banks  ▼.  Banks,  14 
w  658 ;)  the  receiver  should  be  a  person  wholly  disinterested  in  the  subject  matter 
sfthendt. 

The  order  for  the  receiver  having  been  pronounced  by  the  court,  directs  *<  that  the 
Master  do  appoint  a  proper  person  to  be  receiver  of  the  rents  and  profits  of  the  real 
tstate,  tnd  also  of  the  personal  estate,  (as  the  case  may  be,)  &c.,  and  is  to  allow  him 
a  reasonable  salary,  &c. ;  such  person,  so  to  be  appointed,  first  giving  security  to  be 
approved  of  by  the  master,  &c."  It  may  be  observed  that  the  master  is  to  appoint^ 
&ot  to  tpprove.  As  to  fitness  of  receiver  see  Wilkins  v.  Williams,  8  Ves.  688; 
Bowersbank  v.  Colasseau,  8  Ves.  164,  166  ;  Tharpe  v.  Tharpe,  12  Ves.  817;  Lespi- 
»i«e  V.  Bell,  2  J.  &  W.  486. 

The  appointment  of  a  receiver  is  in  the  discretion  of  the  Master,  who  need  not  state 
jiii reasons;  (Thomas  ▼.  Dawkin,  1  Ves.  462 ;)  the  Master's  judgment  is  conclusive 
ii  sppobting  a  receiver,  unless  some  substantial  objection  is  shewn ;  (Garland  t. 
totad,  2  Ves.  187  ;)  nor  will  the  conrt  interfere  onless  upon  special  grounds  and  a 
Knag  ease;  f  Bowersbank  v.  Colasseau,  S  Ves.  164 ;)  the  court  will  not  control  the 
^bster^s  appointment,  without  special  grounds  ;  (Anon,  8  Ves.  616 ;  Wilkins  t.  WiK 
Bsms,  8  Ves.  688 ;  Tharpe  v.  Tharpe,  12  Ves.  817  ;  Wynne  v.  Lord  Newborough,  16 
Tt8.tt8.) 

The  Conrt  of  Appeal  will  not  entertain  an  api>eal  upon  the  question  of  the  appoint' 
««<  of  a  receiver.     (Ley  v.  Ley,  27  L.  T.  267.) 

As  to  the  recognizance,  see  Gardner  k.  Bkme,  1  Hare,  881 ;  Bidoni  v.  Earl  Ply- 
iMAh,  1  Biek.  68 ;  Countess  of  Caiiisle  t.  Lord  Berkley,  Amb.  699;  Donotaa  ^ 
Thompson,  1  Hog.  160. 
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As  to  the  powers  of  a  receiyer  and  generallv  see  Darnell's  Ch.  P.  1004, 1007 ;  De 
Winton  t.  A^ayor,  &o.,  of  Brecon,  26  Bea.  633. 

The  general  duties  of  a  reoeWer  may  also  be  gathered  from  the  following  eases : 
Green  t.  Green,  2  Sim.  894 ;  Reid  t.  Middleton,  Tamer  &  B.  456 ;  Dresser  t.  Mor- 
ton, 2  Phil.  286  ;  Dore  v.  Dove,  2  Dick.  617  ;  JoUj  t.  Arbnthnot,  6  Jur.  N.  S.  689; 
28  L.  J.  Ch.  647  ;  Whitley  t.  Lowe ;  26  Bea.  421 ;  affirmed  on  appeal,  2  DeG.  A  J. 
704;  Brandon  t.  Brandon,  6  Jar.  N.  8.  266 ;  28  L.  J.  Ch.  147. 

At  to  tuing  by  receiver. — Where  a  receiver  finds  it  neoessary  to  sne  in  order  to  col- 
lect debts  dae  to  the  estate,  the  proper  course  is  to  apply  for  permission,  showing 
what  accounts,  &c.,  are  doe  and  (by  an  affidavit  of  the  receiver)  that  it  is  advisable 
to  take  proceedings  to  collect,  in  which  case  permission  would  be  given  if  it  would  be 
for  the  benefit  of  the  estate  to  incur  costs  in  enforcing  claims ;  (Thomas  v.  Torrance, 
Grant's  Cham.  9 ;)  in  which  case  an  application,  not  conforming  to  the  praotice  as 
Uud  down  above,  was  refused,  though  both  parties  concurred. 

The  receiver  should  apply  for  leave  to  distndn ;  (Shelly  v.  Pelham,  1  IHck.  120 ; 
Hughes  V.  flughes,  8  Bro.  G.  C.  87;  Brandon  v.  Brandon,  6  Mad.  478;)  and  if  he 
defends  a  suit  brought  against  him  by  a  party  to  the  cause,  without  the  sanction  of 
the  court,  he  will  not  be  entitled  to  be  reimbursed  his  costs  if  he  fails ;  (8waby  v. 
Dickon,  6  Sim.  629 ;)  but  he  will  be  entitled  to  the  assistance  of  the  court  in  recover- 
ing from  such  party  the  costs  of  the  action.     (Bristowe  v.  Meedham,  2  Ph.  190.) 

Care  should  be  taken  to  describe  the  property  correctly  in  the  order.  (Crow  v. 
Wood,  18  Bea.  271.)  A  receiver  is  appointed  for  the  benefit  of  all  parties ;  (Faulkner 
V.  Daniel,  8  Hare,  204 ;)  and  he  will  not  be  discharged  merely  on  the  application  of 
the  party  on  whose  application  he  was  appointed ;  f  Faulkner  v.  Daniel,  tupra  ;  Lar- 
gan  V.  Bowen,  1  Sch.  &  Lef.  296  ;  Davis  v.  Duke  of  Marlborough,  2  Sw.  108 ;)  all  par- 
ties are  bound  by  his  possession;  (Neate  v.  Pink,  8  M.  &  G.  476  ;)  and  if  any  loss 
arises  from  his  default  the  estate  must  bear  it  ( Hutchinson  v.  Massareene,  2  Ball 
&  B.  66.)  He  is  dot  allowed  to  make  interest  on  balances  in  his  hands.  (Shaw  v. 
Bhodes,  2  Buss,  689 ;  Drever  v.  Maudesley,  8  Jur.  647 ;  Earl  Lonsdale  t.  Church, 
8  B.  C.  C.  41.)  So  he  wili  be  answerable  for  losses  if  he  places  the  money  in  improper 
hands.  (Knight  v.  Lord  Plymouth,  8  Atk.  480;  Salway  T.  Salwaj,  4  Buss.  60; 
Wren  v.  Kirton,  11  Ves.  877.) 

The  possession  of  the  receiver  cannot  be  disturbed  without  tiie  leave  of  the  court 
(Bandfield  v.  Bandfield,  1  Drew.  &  Sm.  810.) 

Where  an  order  is  made  upon  a  receiver  for  payment  of  a  sum  of  money,  the  court 
on  default  will  commit  for  a  contempt  of  such  order  without  requiring  anj  Airther 
order  to  be  served.     (Mcintosh  v.  Elliott,  2  Grant's  Ch.  B.  896.) 

(/)  The  security  usually  required  is  the  recognizance  of  the  receiver,  together  with 
two  sureties,  for  double  the  amount  of  the  annual  income.  (Mead  v.  Lord  Orrery, 
8  Atk.  287.)  In  certain  cases,  but  very  rarely,  except  by  consent,  a  reoeiver  is 
appointed  without  security.  If  parties  not  competent  to  consent  are  inVsrested, 
security  must  always  be  given.  ( f  ylee  v.  Tylee,  17  Beav.  688.)  The  sureties  must 
be  resident  within  the  jurisdiction ;  (Cockbum  v.  Baphael,  2  S.  &  S.  468 ;)  and  are 
liable  for  interest  as  well  as  the  receiver;  (Dawson  v.  Baynes,  2  Buss.  466;)  and  for 
costs  of  proceedings  against  receiver,  and  to  appoint  a  new  one.  (Maunsell  v.  Egan, 
8  J.  &  Lat  261 ;  Re  Lookey,  1  Ph.  609.)  As  to  their  lien  on  the  receiver's  property. 
(Brandon  v.  Brandon,  7  W.  B.  260.) 

As  to  the  allowance  to  the  receiver,  this  depends  on  the  degree  of  diffieully  in 
connection  with  his  duties*    (Day  t*  Croft,  2  BeaT»  488.)    The  usual  allowaMS  is 
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iiTt  per  cent  Bat  for  extraordinary  trouble  and  expenses  an  additional  allowance 
may,  bj  express  order,  be  made  to  him.  (Potts  v.  Leigh  ton,  16  Yes.  276 ;  Re 
Oimsbj,  1  B.  &  B.  189 ;  and  Malcolm  t.  O'CaUaghan,  8  M.  &  Cr.  52.) 

The  foIlowiDg  cases  may  also  be  referred  to  as  to  the  salaries  and  allowances  to 
receiTers.  (Marr  t.  Littlewood,  2  M.  &  C.  464;  Forrest  t.  Elwes,  2  Mer.  68; 
Sykes  t.  Hastings,  11  Yes.  363;  Wilson  y.  Greenwood,  1  Sw.  471,  484;  Buokmaster 
T.  Backmaster,  28  L.  J.  Ch.  564 ;   Shore  t.  Shore,  4  Drew.  501 ;  28  L.  J.  Ch.  940.) 

A*  to  the  mode  of  paesing  hit  account. — The  receiTer  haTing  brought  in  a  debtor 
and  creditor  account  of  his  receipts  and  disbursements  for  the  year,  yerified  by  affi- 
dsTit,  (for  form  of  account  and  affidayit  see  the  Book  of  Forms,  Part  the  Second,)  a 
warrant  is  taken^out  to  proceed  on  and  to  pass  tbe  account  and  to  settle  the  report, 
and  serred.  On  its  return  he  produces  all  necessary  Touchers  and  receipts  for  all 
snms  aboTO  40s.  expended  by  him  on  account  of  the  estate.  On  tbe  account  being 
pcissed  the  master  makes  his  report  in  the  usual  way.  A  receiver  who  fails  to  bring 
in  his  account  according  to  the  time  prescribed,  may  be  compelled  to  do  so.  A  warrant 
may  be  taken  out  and  served  that  he  do  bring  in  his  account,  and  if  default  be  made, 
the  Master  will  grant  his  certificate  on  which  a  motion  may  be  made  for  orders  niti. 
sod  absolute  in  manner  hereinbefore  laid  down.  (Page  103,  eupra,)  On  the  order  ab- 
solute being  obtained  the  receiver  may  be  committed  for  contempt  or  his  recognl- 
» put  in  suit     (Davies  v.  Gracraft,  14  Yes.  148.) 


Tbe  application  that  the  receiver  may  pass  his  accounts  should  be  made  by 
motion,  and  it  may  be  made  though  the  bill  has  been  dismissed.  (Pitt  t.  Bonner,  6 
Sim.  577.) 

The  applieation  to  discharge  the  receiver  and  vacate  his  reoognfEance  is  made  by 
motion  in  Chambers,  or  the  direction  may  be  given  in  tbe  decree  or  order  on  further 
directions,  and  the  recognizance  will  be  vacated  on  a  proper  affidavit  of  payment  to 
the  party  entitled  to  receive  the  balance,  or  upon  the  certificate  of  payment  into 
court.  A  receiver  is  entitled  to  the  costs  of  his  application  to  be  discharged. 
(Bichardson  t.  Ward,  6  Mad.  266.) 

The  court  will  entertain  a  motion  to  discharge  an  order  for  a  receiver  though  such 
order  was  made  on  notice.     (Sanders  r.  Christie,  1  Grant,  187.) 

Ssc.  2. — Committees  of  the  persona  and  estates  of 
lunatics,  idiots,  and  persons  of  unsound  mind,  and  guar-  ^S3£SMwir* 
diaBS,  excepting  guardians  ad  litem^  are  to  be  appointed  *^***^^'***' 
in   the  same  manner  as  nearly  as  circumstances  will 
permit,  {ni) 

(at)  See  Consolidated  Statutes  of  Upper  Canada,  pp.  62-56,  and  notes  thereon,  infra. 

The  proTisions  of  Con.  Stat.  U.  C,  cap.  LXXIV.,  sec.  I.,  p.  796,  giving  power  to  the 
surrogate  judge  to  appoint  guardians  to  infants,  have  not  the  effect  of  excluding  the 
jnriediction  of  the  Court  of  Chancery  in  respect  of  the  appointment  of  such  guardians. 
{In  re  Stannard,  Grant's  Cham.  15.) 

Although  the  court  is  in  the  habit  of  paying  respect  to  the' wishes  and  directions 
of  a  testator  in  reference  to  the  care  and  guardianship  of  bis  children,  it  will  not  do 
wo  at  the  expense  of  their  happiness  or  moral  training.     (Anon,  6  Grant,  682.) 

Tlie  eonrt  wiU  not  appoint  a  guardian  where  incapacity  of  defendant  arises  from 
age  and  illness.    (Steel  t.  Cobb,  11  W.  B.  298.) 
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NOTICB  OF  MOTION.  (») 
XXXIX.  A  notice  of  motion  by  any  party  to  the  suit  SyuUSSg 
may  be  served  at  any  time  after  bill  filed,  without  the  Juf^S^^^I^ 
leave  of  the  court,  except  when  the  contrary  hag  been^*"^ 
expressly  provided,  (o) 

(n)  NotwithstandiDg  this  order  a  motion  may  be  made  ez  parte,  in  very  preanog 
oases,  where  otherwise  notice  oould  have  been  given,  as  in  the  case  of  an  iignnctioii, 
'*  where  the  threatened  mischief  is  imminent  and  would  be  irremediable/'  But  tm 
a  general  rule,  eyerjr  application  which  is  not  of  a  very  urgent  nature,  or  author- 
ized by  some  general  order  or  practice  to  be  made  ez  parte,  or  from  the  nature  of  the 
case  incapable  of  being  made  on  notice,  should  be  made  upon  notice.  AppUoations 
for  or  to  dissolve  injunctions,  and  for  receivers,  are  made  to  the  court;  appUcationi 
for  the  appointment  of  guardians  <id  Ulem ;  to  dismiss  bill  for  want  of  prosecution ; 
to  stay  proceedings  pending  appeal ;  for  substituted  service,  for  production,  or  to 
commit  for  non-production  ;  to  discharge  orders  for  irregularity;  to  pay  money  into 
oourt ;  are  made  in  Chambers. 

A  married  woman  or  infant  mores  by  next  friend.  (Pearae  t.  Cole,  16  9mw, 
214;  Pidduck  t.  Boultbee,  2  Sim.  N.  8.  228.) 

A  party  who  has  not  joined  in  the  notice  cannot,  as  a  general  rule,  bo  hoMd  in 
support  of  a  motion  to  discharge  an  irregular  order.  (Stubbs  t.  Saigon,  8  BeiL  408 ; 
Jaquet  t.  Jaquet,  7  W.  R.  548.) 

By  Order  of  court  dated  9th  May,  1862,  it  is  provided  as  follows :— «  A  notioe  #f 
motion  to  set  aside  any  proceeding  for  irregularity  must  specify  clearly  the  irregia* 
larity  complained  of.'' 

The  notioe,  if  made  in  a  cause,  must  state  the  names  of  the  parties  fnUy  and 
correctly ;  (Davis  v.  Barrett,  7  Bea.  171 ;  Bowlatt  v.  Oattell,  2  Hare,  186 ;  PoUenI 
V.  Boyle,  2  W.  R.  509 ;)  and  it  must  distinctly  state  what  the  party  moving  wiihes 
to  obt^.    (Daniell's  Ch.  Pr.,  8rd  edit,  1196.) 

The  misnomer  of  a  party  in  the  affidavit  of  service  will  be  a  ground  for  diechtrf- 
ing  the  order  made  thereon,    (Salomon  v.  Stalman,  4  Bea.  248. ) 

BvfvnX  objects  may  be  included  in  the  same  notice  of  motion,  ex,  gr^  thei^point- 
ment  of  a  receiver  and  an  injunction.  Where  separate  motions  are  made  m  two 
objects,  which  might  and  ought  to  have  been  obtained  by  one  motion,  the  praotiet 
is  material  on  the  question  of  costs.  (Hawke  v.  Kemp,  8  Bea.  288;  DanieU'e  Gh. 
Pr.,  8rd  edit,  1196,  1197.) 


Where  an  executor  after  decree,  or  decretal  order,  moves  to  restnun  three  di&ereni 
creditors  who  have  commenoed  different  actions  against  him  from  prooeedtng  there- 
with, there  must  be  a  separate  notice  of  motion  for  eaoh  creditor.  (Moee^y  t. 
Moseley,  9  W.  R.  581.)     ^ 

Costs  may  be  given  though  not  asked  for  by  the  notioe  of  motion ;  (Clark  ▼• 
Jaques,  11  Bea.  628;  Butier  v.  Gardener,  12  Bea.  525;  Dawson  v.  Jay,  2  W.  E. 
598 ;  Sanders  v.  Christie,  1  Grant,  187 ;)  but  if  the  party  does  not  appear,  eee  PnU 
V.  Walker,  19  Bea.  261. 

An  order  to  discharge  an  irregular  order  with  costs  carries  the  costs  of  an  tjppH- 
cation  to  discharge  it    (West  v.  Smith,  8  Bea.  492.) 

Where  the  other  side  does  not  aiq[>ear,  the  affidavit  of  serviee  mml  bt  Had  Jil 
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lfti«et  before  the  rinng  of  the  court  on  the  day  on  which  the  motion  is  made.  (Lord 
MiUtown  T.  Stuart,  8  Sim.  84.)  An  order  made  on  affidarit  of  serrioe  mast  sot  add 
to,  (Pratt  T.  Walker,  19  Bea.  261, )  or  depart  Arom  the  terms  of  the  notice  of  motion ; 
(Hatton  T.  Hepworth,  6  Hare,  816;)  and  the  order  will  be  liable  to  be  discharged 
if  there  be  any  irregularity  in  the  notice,  (Moody  ▼.  Hebberd,  11  Jur.  941,)  or 
affidaTit,  (Salomon  t.  Stalman,  4  Bea.  248,)  on  which  it  is  founded.  Where  the 
affidayit  of  serrice  is  imperfect,  a  new  notice  must  be  given.  (Barton  t.  Chambers, 
4  Bea.  647.)  After  order  made  on  affidavit  of  service,  the  opposite  side  can  only 
nunre  to  discharge  it    (Mapp  v.  Elcock,  22  L.  J.  Gh.  707.) 

(c)  The  leave  must  be  stated  in  the  notice  of  motion.  (Hill  v.  Rimell,  2  M  &  Gr. 
Ml.)  Leave  may  be  given  to  serve  notice  of  motion  for  an  injunction  with  the  bill, 
bat  not  before  the  bill  is  filed ;  (Simmons  v.  Heaviaidei  22  Beav.  412 ;)  and  as  to 
short  notioe  of  motion,;see  Hart  v.  Tulk,  6  Hare,  611. 

Sbo.  2. — There  must  be  at  least  two  clear  days  be- 
tween the  service  of  a  notice  of  motion,  and  the  day 
named  in  the  notice  for  hearing  the  motion,  unless  the 
court  give  special  leave  to  the  contrary ;  and  there  mustJJSdS^SiJI 
be  two  dear  days  between  the  service  of  the  petition  and  StSTnoSSTSd 
the  day  appointed  for  hearing  the  same;   and  in  the SJ ■£«!'**** 
computation  of  such  two  clear  days,  Sundays,  or  days  on 
which  the  offices  are  closed,  are  not  to  be  reckoned,  (p) 


(p)  A  notice  of  motion  given  for  a  day  which  is  not  a  regular  conrt  day,  unless 
leave  of  the  conrt  be  obtidned  for  that  purpose,  is  a  void  proceeding,  and  the  party 
served  need  not  attend  thereon.  (Stevenson  v.  Huffman,  4  Grant's  Chan.  Rep.  818 ; 
1  U.  C.  L.  J.  170.)  If  leave  be  eiven,  it  must  be  stated  in  the  notice  of  motion. 
(Hm  V.  Bimell,  tt^a.) 

Where  a  notice  of  motion  had  been  given  for  Good  Friday,  the  court  refused  to 
entertain  the  motion  at  the  next  sitting.  (Fitxgerald  v.  Phillips,  8  Grant's  GhaD. 
Bep.  686.) 

BVIDBNCB  UPON  MOTIONS,  PETITIONS,  AND  INTEELO- 
CUTOEY  PEOCEEDINGS. 


XL.  Admissions  of  the  service  of  a  notice  of  motion  ^J|^.<1 
or  other  paper,  npon  the  opposite  solicitor,  need  not  be^^Ji^ 
verified  by  affidavit.  ^*' 

Sbo.  2. — ^All  the  affidavits  npon  which  any  notice  of 
motion  is  founded  most  be  filed  at  the  time  of  the  service  Aflid»TitaiiPMi 
of  such  notice  of  motion;  and  the  affidavits  either  ini^^lS^smto 
28 
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toTSeMttiof'^^PP^^^  of^  or  in   oppoflition  to   any  spedal  motion 
»««*>'»*-««™>-or  petition, 'are  to  be  filed,  aa  heretofore,  with  the 
registrar,  (q) 


(q)  This  section  applies  to  all  tuits,  and  thai,  too,  whether  the  bill  has'^been  filedia 
the  office  of  a  Deputy-registrar,  or  in  the  office  of  the  Registrar,  at  Osgoodt  HalL 

If  a  party  giies  notice  of  his  intention  to  read  an  affidaTit,  bnt  deoHnes  to  do  so, 
the  other  side  may  read  it;  (Canty t.  Honldltob,  14  Sim.  76;)  and  it  cannot  be  with- 
drawn. (Clarke  t.  Law,  2  E.  &  J.  28.}  Notice  to  use  an  affidant  filed  on  a  Ibrmer 
occasion  is  necessary. 

Affidavits  cannot  be  used  on  a  motion  where  notice  of  intention  to  read  them  has 
not  been  given  in  the  notice  of  motion,  (f  arish  t.  Martyn,  1  Qrant,  800.)  Nor  (ezoept 
by  leave)  unless  they  were  filed  before,  or  oontemporaneondj  with  the  serriot  of  the 
notice  of  motion  as  directed  by  this  section. 

TJ;;^*{^««-     Sec.  8.— (r)  Original  affidiarrite  may  be  used  on  the 
^i^ii5*t>5*^  hearing  of  any  matter,  instead  of  <^ee  copies. 

offlflteopiaB. 

(r)  Section  8  of  this  order  is  repealed,  b^  Orders  promnlgated  on  ^t  2dlh  da^  of 
June,  1861.    This  order  is  as  follows : — 

«« AFFIDAVITS  ON  APPLICATIONS  TO  COURT. 

Section  8  of  (General  Order  No.  XL.  is  hereby  abolished,  except  as  to  affidavits  in 
support  ot  ex  parte  applications;  but  this  order  is  not  to  be  talcen  to  warrant  the 
taxation  of  the  costs  of  obtaining  office  copies  of  affidavits  for  use  upon  the  hesfing 
of  any  matter,  by  the  party  on  whose  behalf  they  are  filed. 

Affidavits,  except  upon  tx  parte  applications,  must  be  filed  before  they  oan  be 
used ;  and  affidavits  in  answer  must  be  filed  not  later  than  the  day  before  that 
appointed  for  tiie  hearing  of  the  motion." 

It  Is  proper  to  again  refer  to  the  Order  of  court  promulgated  on  the  lOth  day  of 
July,  1861,  with  reference  to  affidavits,  it  is  as  follows: 

«  Each  statement  in  an  affidavit,  which  is  to  be  used  as  evidence  at  the  hearing  of 
a  cause  or  matter,  or  of  a  motion  for  a  decree  or  other  motion,  or  on  any  pro- 
ceeding before  the  court,  (or  before  the  judge  in  chambers,)  shall  shew  tiie  means  of 
knowl^e  of  the  person  making  such  statement." 

Sec,  4. — ^Any  party  who  requires  an  office  copy  of  an 

affidavit  to  be  nsed  upon  any  application  is  to  demand 

(hbm  copiMof  *^®  ^^^^  fr^^  ^^^  solicitor  of  the  party  by  whom  such 

^;f£^^   affidavit  has  been  filed,  or  on  whose  behalf  it  is  to  be 

iu«uvjMUflt.  ^^^^  ^^^  g^^  ^^py  |g  ^  1,^  ready  for  delirery  within 
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for^-oiglit  hours  from  the  time  of  snob  demand,  o^withio  u^^.^^ 
Biich  other  time  as  tiie  court  may  in  any  case  direct  («.)  *>rtj-eigiitboo«. 


rtun 


(«)  See  Order  XLm.,  sec.  4:— "Any  f^irther  time  which  may  elapse  hefore  the 
delivery  thereof  is  not  to^be  compated  ag^dnst  the  party  demanding  the  aame.'' 

Sec,  6. — All  affidavits  are  to  be  taken  and  expressed  bfttlV^i^ti^ 
in  the  first  person  of  the  deponent,  and  his  name  at  the  SfdT^Si? 
commencement  of  the  affidavit  is  to  be  written  in  full, 
and  not  designated  by  any  initial  letter  merely,  {t) 

No  costs  are  to  be  allowed  in  respect  of  any  affidavit  otbtrwiM  oo 
which  has  not  been  drawn  in  conformity  with  thisS*****^''**^ 
section. 


(t)  See  Bnglieh  act,  16  &  16  Tio,,  oh.  86,  see.  40; 

See  also  Order  of  court  promulgated  on  the  18th  day  of  Aprii,  1869.  Sec.  4, 
**  BTery  bill  and  anawer  iUed,  and  eteiy  affidavit  to  be  nsed  in  any  canae  or  matter, 
aball  be  written  in  a  plain  legible  hand,  and  i hall  be  dtvided  into  paragraphs,  and 
mwetj  paragraph  aball  be  numbered  conseentiTely,  and  as  nearly  as  may  be  shall  be 
eonfined  to  a  distinct  portion  of  the  subject  No  costs  shall  be  allowed  for  any 
bin,  answer  or  affldant,  or  part  of  any  bill,  answer  or  affidaTit,  snbstantiaUy 
violating  this  order ;  nor  shall  any  affidaTit  Tiolatiog  this  order  be  used  in  support 
of,  or  <^ontion  to  any  motion,  without  the  express  permission  of  the  court'' 

An  affidaTit  if  made  in  a  suit  must  be  correctly  entitled  in  the  suit  (May  t; 
Prinaep,  11  Jnr.  10812 ;  Salomon  t.  Stalman,  4  BeaV.  248.)  The  affidaTit  must  be 
signed  by  the  party  making  it.  A  marksman  ought  to  sign  his  name  at  full  length, 
ilKragh  Ms  hand  be  guided.    ( 1.  Christopher,  11  Sim.  409.) 

As  to  the  form  of  affidavits,  see  Book  of  forms.  Part  the  Second.  Sums  must  be 
•lated  in  words.  (Crook  y.  (?rook,  1  Jur.  N.  8*  664.)  Documents  referred  to  in 
affidaTits,  it  not  set  out  at  length,  must  be  made  exhibits.  (Hewetson  t.  Todhunter, 
a  8m.  &  G.  App.  iL) 

The  omission  of  the  words  ''make  oath"  in  the  affidaTit  makes  it  inadmissible. 
(PhiUiM  T.  Prentiee,  2  Hare,  642;  Be  Kewton's  WiU,  2  BeG.  F.  &  J.  8 ;  8  W.  Ht 
426r2L.T.  N.  S.  842.) 

As  to  deeoripiiMi  of  depooenft^  see  Boddiagkm  t.  Woodley,  12  L.  J.  Ch.  16. 

8x0.  6. — ^Every  affidavit  is  to  he  read  over  to  the  de-Maft«r,  tc^uio 
ponent  by  tiie  mastv  er  examiner  who  is  required  tOp^ilSiSZL^ 
aidmiiuflter  the  oatii;  and  the  m^urter  or  examine  is  to      ^"^^^ 
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2f  Sw^^  inform  such  witness  that  he  is  liable  to  be  oross-elamined 
^^jp«»«**^ touching  the  matter  of  such  affidavit;  and  when  Uie 
witness  desires  to  qualify  or  add  to  his  deposition,  the 
master  or  examiner  is  to  vary  the  same  accordingly ;  and 
the  jurat  is  to  be  in  the  form  or  to  the  effect  set  forth 
in  schedule  P.  to  these  orders,  (u) 

{u)  Schedule  P.  is  as  foUows : — 

SCHBDULE  P. 

"JUEAT   OP   AFFIDAVIT. 

Sworn  before  me,  at ,  on  the day  of — ,  having  been 

first  read  oyer  to  the  deponent  C.  D.,  whom  I  informed  that  he  was  liable  to  cross- 
examination  as  to  its  contents,  and  that  he  was  at  liberty  to  add  to  or  Taiy 
the  same.** 

In  affidavits  of  execution  of  bonds  and  like  documents  prodaced  for  approval  of  the 
court,  the  ordinary  common  law  jurat  is  sufficient.  (Re  Ausebrook,  4  Qrant,  109.) 
So  also  in  affidavits  of  the  service  of  papers. 

An  affidavit  purporting  to  be  sworn  before  the  mayor  of  a  city  in  England  is  inad- 
missible in  the  Court  of  Chancery  of  Upper  Canada  without  proof  of  his  signature 
and  authority  to  administer  oaths,  but  where  sworn  out  of  England,  such  an  affidavit 
would  be  receivable  under  Imp.  Stats.  14  &  16  Vic,  cap.  99,  and  16  and  16  "^c, 
cap.  86.    (Graham  v.  Macpherson,  Grant's  Cham.  86.) 

AnywitneMsuty     ^^^'  ^' — -^^^  pcrsou  in  any  cause  or  matter  depend- 
j?T?2!KlSl'°  ^^6  ™*y>  ^J  *  ^^^^  ^^  subpoena  ad  testificandum^  or  du- 
J3Slto«"w^Il32»,^^*  ^cum,  require  the  attendance  of  any  witness  before 
J^^^*  **'  the  court,  or  before  a  deputy  master,  or  before  an  ex- 
aminer specially  appointed  for  the  purpose,  (v)  and  ex- 
amine such  witness  orally  for  the  purpose  of  using 
his  evidence  upon  any  motion,  petition,  or  other  proceed- 
ing iyv)  before  the  court,  in  like  manner  as  he  may  now 
4  require  such  witness  to  attend  and  be  examined  with  a 

view  to  the  hearing  of  the  cause ;  and  any  party  having 
^h2fiSB5tS°^*<*®  *^  affidavit  to  be  used,  or  which  shall  be  used  on 
52?I^MT  ^^7  motion,  petition,  or  other  proceeding  before  the 
iS!*S!j'blf»m.co^rt,  shall  be  bound  to  attend  for  the  purpose  of  being 
SJ^Se^Ji^  cross-examined,  on  being  served  with  such  writ;  (w)  but 
2S'**^**"*^°^the  court,  nevertheless,  in  its  discretion,  may  act  on  the 
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eridence  before  it  at  the  time,  and  may  make  sucli  interim  2ii?S5i»Sr 
<Hrder,  or  otherwise,  as  may  appear  necessary  to  meet  the  **"*""• 
JQStioe  of  the  case. 


(v)  The  special  examiners  are  two  in  number.  The  examination  generallj  takes 
place  in  the  examiner's  office.  The  examiner  is  bound  to  take  the  depositions  down 
IB  his  own  hand-writing.  (Stobart  t.  Todd,  23  L.  J.  Ch.  956  ;  18  Jur.  618 ;  2  W.  B. 
617.)  He  has  no  power  to  determine  questions  as  to  the  adrerse  nature  of  the 
eridenee  of  a  witness.  (Bucklej  t.  Cooke,  1  K.  &  J.  29 ;  24  L.  J.  Gh.  24)  In  such 
Cises  the  questions,  as  well  as  the  answers  of  the  witness,  should  be  put  down  by 
tlie  examiner.  {Ibid;  Wright  t.  Wilkin,  4  Jur.  N.  S.  804;  6  W.  B.  648.)  The 
ixuniner  maj  admit  Uie  public  if  he  thioJc  fit     (Wright  t.  Wilkin,  itq>ra,) 

(n)  A  creditor  who  has  made  an  affidayit  as  to  his  claim  in  an  administration  suit 
is  vithin  the  section.  (Cast  y.  Pojser,  8  Sm.  &  G.  869 ;  26  L.  J.  Gh.  98 ;  on  appeal 
353;  3  Jur.  N.  S.  38.)  But  a  defendant  who,  at  the  plaintiff's  instance,  has  made 
IB  affidarit  as  to  documents  in  his  possession,  is  not  liable  to  cross-examination  on 
Boch  sffidaTit.  (Manbj  t.  Bewicke,  26  L.  J.  20;  4  W.  R.  757;  over-ruling  Kay  ▼. 
Smith,  ^  Bea.  666.) 

The  plaintiff,  on  a  motion  for  an  injunction  which  has  by  consent  of  court  been 
turned  into  a  motion  for  a  decree,  may  cross-examine  a  defendant  on  his  answer. 
(Wightman  t.  Wheelton,  28  Bea.  397  ;  8  Jur.  N.  S.  124.) 

A  defendant  who  had  not  submitted  to  be  cross-examined  upon  his  answer  was  not 
allowed  to  read  it  in  opposition  to  a  motion  for  an  injunction.  (Wightman  t.  Wheel- 
too,  23  Bea.  397  ;  3  Jur.  N.  8.  124  :  0  W.  R.  337  ;  28  L.  T.  816.)  Query,  can  the 
plaintiff  cross-examine  the  defendant  on  such  answer  unless  the  latter  intends  to  use 
it    {Ibid;  Abadom  t.  Abadom,  24  Bea.  243 ;  Rehden  y.  Wesley,  26  Bea.  482.) 

(v)  A  motion  that  a  solicitor  might  produce  his  client  before  the  examiner ;  or  in 
the  altematiTe  for  substituted  service  of  a  subpcma  ad  testificandum  was  refused  with 
eoeta.  (Spicer  t.  Dawson,  22  Bea.  282.)  A  witness  may  demand  to  have  his  travel- 
liog  expenses  paid  before  attending  to  be  examined.  (Brocas  t.  Lloyd,  28  Bea.  129 ; 
26  L  J.  Ch.  758.)  This  rule  applies  to  parties  to  suits  as  well  as  to  other  witnesses. 
(Bavey  ▼.  Durrant,  24  Bea.  498 ;  27  L.  J.  Gh.  608 ;  4  Jur.  N.  S.  280 ;  6  W.  B.  405  ; 
S1L.T.21.) 

The  allowanoe  to  a  witness  corresponds  with  that  allowed  in  courts  of  common  law. 
(Nokes  T.  Gibbon,  26  L.  J.  Gh.  208;  8  Jur.  N.  S.  282;  Turner  y.  Turner,  7  W.  R. 
§73;  5Jur.  N.  S.  889.) 

A  witness  may  be  examined  twice  oyer.    (Wood  y.  Soarth,  24  L.  J.  Gh.  892.) 

A  defendant  may  cross-examine  his  co-defendant's  witnesses,  all  the  eridence  in 
the  suit  being  open  to  all  parties  to  it ;  (Lord  y.  GoWin,  8  Drew.  222 ;  24  L.  J.  Gh. 
617;  1  Jur.  N.  8.  298;  Storgis  y.  Morse,  26  Bea.  562;  Powys  y.  Blagraye,  Kay, 
495;)  and  as  to  the  order  of  cross-examination  where  there  are  seyeral  cross-examin- 
ing parties.    (Harrison  y.  Mayor,  &c.,  of  Southampton,  2  Jur.  N.  8.  485.) 

A  witness  when  crom-examined  on  his  affidavit,  has  no  right,  it  seems,  to  insist 
that  the  paragraphs  in  his  affidavit  on  which  he  is  cross-examined  should  be  shewn 
to  him  before  he  answers  the  question.  (G Wynne  y.  Watney,  81  L.  T.  281.)  This 
rale  i0  not  followed  yery  etriotly  in  practice. 
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la  tke  €08rt  in  this  proTinoe  the  obligation  to  prodooe  the  witness  Itfs  on  the  oress- 
exMukiing  pwrty.  It  is  different  in  England  under  19th  Rule  of  Order  of  Febrosry 
5th,  1861.  Here  the  attendance  must  be  enforced  bj  Babpo»oa»  see  Wintfarof  t. 
Elderton,  1  W.  R.  818 ;  Spicer  t.  Dawson,  22  Bea.  282 ;  Kejmer  v.  Periqg,  10  Sim. 
179.  The  cross-examination  may  take  place  immediately  aiter  the  affidaiit  is  filed. 
(Clarke  y.  Law,  2  K.  &  J.  28;  2  Jnr.  N.  S.  228;  4  W.  R.  86.)  Where  a  document 
is  referred  to  in  an  affidarit,  it  will  be  ordered  to  be  produced,  in  order  to  enable  a 

r»per  cross-examination  to  be  had  thereon.    (Bell  v.  Johnson,  1  Jo.  &  H.  682 ;  4 
T.  N.S.637.) 

A  defendant  may  be  exan^ed  twa  v^ee  in  support  of  a  motion,  notice  of  wfaidi  has 
l>een  ^ven,  although  the  time  for  answering  has  not  elapsed.  (McClennaghaa  t. 
Buchanan,  7  Ghranfs  Gh.  B.  92.)  The  notice  of  motion  must  hare  been  previauttf 
given.  (Ibid,) 

Ai  to  produeHon  ofpapen  under  a  aubpcaui  duces  tecum, — The  rale  that  a  solicitor  k 
bound  to  produce  documents  under  a  subpcena  duces  tecum  subject  to  any  lien  he  may 
have  on  them,  does  not  apply  where  the  person  asking  their  production  Is  the  party 
to  pay  the  amount  claimed.  (Moodie  t.  Thomas,  Grant's  Cham.  B.  19 ;  Konp  t. 
King,  2  Moo.  &  R.  487 ;  Hope  t.  liddeU,  24  L.  J.  Ch.  691.) 

Seo.  8. — ^Any  party  in  any  cause  or  matter  who  re- 
J^2J2^  quires  the  attendance  of  any  witness,  whether  a  party  to 
S'a^JS^KJIK!  *he  cause  or  matter,  or  not,  for  the  purpose  of  his  being 
SSS!*S*ui^«!  examined  with  a  view  to  his  evidence  upon  any  motion, 
te^ri^io u^  petition,  or  other  proceeding  before  the  court,  not  being 
opposite  par^.   ^^  hearing  of  a  catise^  is  to  give  to  the  opposite  party 
or  parties,  forty-eight  hours'  notice,  at  least,  of  his  in- 
tention to  examine  such  witness  and  of  the  time  and 
place  of  such  examination,  unless  the  court  think  fit  in 
aoy  case  to  dispense  with  such  notice,  (a;) 


(x)  This  section  is  the  same  as  the  English  Order  No.  XXXVI.,  of  the  7th  August, 
1S52»  which  has  been  abrogated  in  England  by  subsequent  Orders  of  6th  Feb.,  1861. 

instio^f^it^  The  cross-examination,  in  such  case,  is  to  follow  im- 
ftrtht  purpose  mediately  upon  the  exammation,  and  is  not  to  be  defer- 
Mrmrimm^  rcd  to  any  future  time,  (v) 

•ftelj ipoa  the  •^  ^^ 


(y)  The  cross-examination  may,  it  seems,  take  place  immediately  after  the  affidavit 
if  fied.    (Clarke  t.  Law,  2  K.  &  J.  28.) 

Sec.  9«— Where  it  is  desired  to  cross-ezamine  any 
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witneas,  whether  a  party  to  the  cause  or  matter,  or  not,  ^^^S^ST^ 
who  has  made  an  affidavit  to  be  used,  or  which  has  been  g^J^^^'J^ 
iBed  upon  any  motion,  petition,  or  other  proceeding  be-]SS^"^t?^" 
fore  the  court,  not  being  the  hearing  of  the  causey  theJSupw^.**^ 
psrty  who  desires  to  cross-examine  such  witness  is  to 
give  forty-eight  hours'  notice  to  the  party  on  whose  be^ 
half  such  affidavit  was  filed,  or  to  the  party  intending  to 
use  the  same,  of  the  time  and  place  of  such  intended 
croas^xamination,  in  order  that  such  party,  if  he  think  fit, 
may  be  present  at  such  intended  cross-examination,  (z) 


(m\  This  MctiofB  ifl  ihe  same  as  the  English  Order  No.  XXXVII,,  of  the  7th  August, 
18o2,  vhldi  has  been  abrogated  in  England  by  the  subsequent  Orders  of  6th  Feb,, 
1861. 

IXAiaiTATIOK  PRO  INTERES8E  8U0  ABOLISHBD. 

XLL  The  practice  of  applying  to  the  court  fbr  an  or-Bsaninatkmprt 
der  to  be  examined  pro  intere$se  suo  is  hereby  abolished.      '^  ''^ 

Sbo.  2.— 'In  lieu  thereof,  any  party  who  might  have  ^    ^     . 
moved  to  be  examined  pro  tnteresse  suo  may  apply  to  "JJ^^"*"'' 
the  court,  upon  motion,  for  such  relief  as  he  may  think 
himself  entitled  to.  (a) 


(a)  See  DanieH's  Chanoeiy  Practice,  8rd  ed.,  pp.  824^27. 

Sk,  8. — ^Motions  under  this  order  are  to  be  governed 
^  the  practice  prescribed  by  the  sixteenth  order,  in  re- 
htion  to  motions  for  a  decree. 

Sbo.  4. — On  hearing  the  motion,  the  court,  in  its  cUs- 
Cfetion,  may  either  grant  or  refuse  the  motion,  or  it  may 
give  such  directions  for  the  examination  of  parties  or 
witnesses — or  for  the  making  further  enquiries^-or  for 
the  mstitution  of  any  suit  or  action,  as  the  circumstan- 
ces of  the  case  may  require. 
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Seo.  5. — ^When  it  can  be  made  to  appear  to  the  court 
that  it  would  be  conducive  to  the  ends  of  justice  to  per*> 
mit  a  notice  to  be  served  for  some  day  eaftier  than  that 
prescribed  by  the  16th  order,  leave  may  be  obtained  for 
that  purpose,  upon  an  ex  'parte  application  to  a  judge  at 
chambers  in  the  manner  prescribed  by  the  17th  order. 

THE  MASTBE'S  OFFICE.  (6) 

XLII.  Every  decree  or  order  referring  any  matter 
to  the  master  is  to  be  brought  into  his  office  within  four- 
teen days  after  the  decree  or  order  shall  have  been  pro- 
nounced, by  the  party  having  the  carriage  of  the  same; 
otherwise  any  other  party  to  the  cause,  or  any  party 
having  an  interest  in  the  reference,  may  apply  to  the 
court  as  he  shall  be  advised,  that  the  prosecution  of  such 
decree  or  order  may  be  committed  to  him,  or  otherwise, 
for  the  purpose  of  expediting  the  prosecution  thereof,  (c) 


(6)  The  Master  has  no  power  to  dispense  with  or  to  relax  the  general  orders  of 
the  ooort.    (Smith  t.  Webster,  8  M.  &  G.  244 ;  l.Jur.  914.) 

Prooeedings  in  the  Master's  office,  amount  to  prooeedings  in  the  court  itself.  What 
is  carried  in  before  the  Master,  is  carried  in  before  the  court,  of  which  the  Master^s 
office  is  part.    (Erskine  t.  Garthshore,  18  Yes.  114.) 

If  the  Master  does  not  decide  at  the  time  of  considering  the  decree  to  admit  affida- 
Tits  as  eyidence,  he  cannot  afterwards  receive  them,  except  by  consent  (Qibbs  t. 
Payne,  4  Sim.  664 ;  8  L.  J.  Gh.  40.) 

(e)  Adapted  from  the  48th  of  the  English  Orders  of  1828.  Before  a  decree  can  be 
taken  into  the  Master's  office  it  must  be  passed  and  entered.  Any  proceedings  taken 
under  it  before  passing  and  entry  being  irregular  and  Toidable.  (Tolson  t.  Jerris,  8 
Beay.  864.) 

It  would  seem  that  the  party  in  whose  fayour  judgment  is  giyen  has  the  prima  faeU 
right  to  carry  the  decree  into  the  Master's  office,  as  he  would  be  most  interested  in 
prosecuting  it  expeditiously.  The  party  carrying  in  the  decree  makes  a  fair  copy  of 
it,  which  the  Master's  clerk  examines  with  the  original  decree.  The  copy  is  then 
filed  with  the  Master,  the  solicitor  retaining  the  ori^al,  except  in  the  case  of  a  sale 
under  a  decree,  when  the  original  decree  and  order  are  to  be  left  with  the  Master,  if 
required.     (Order  XXXVI.,  sec.  1,  tupra.) 

Where  the  plaintiff,  in  a  creditor's  suit,  delays  in  prosecuting  the  decree,  the  court 
wiU  giye  the  carriage  of  it  to  another  creditor  on  his  indemnifying  the  pluntiff 
against  future  costs.    (Patterson  y.  Scott,  4  Grant,  146.) 
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Tk«  pUintiil  dMiring  it,  the  oarriage  of  decree  wis  ^Ten  to  the  defendaiiti^  tbey 
to  hftye  their  eosts.    (Goodeve  t.  Mannen,  1  U.  G.  L.  J.  67.) 

A  pialntiift  t&oii|h  in  oeatempt,  maj  proeeoate  his  deeree,  unless  the  defbndsBt 
oht^  aa  order  to  etaj  proeeedings  till  the  eontempt  is  purged.  (Hvd  t.  Bobfftso9» 
Cbani^s  Chanu  8,  and  oases  there  oited.) 

Sec.  2. — ^Upon  the  bringing  in  of  every  decree  op  or- 
ier,  the  solicitor  bringing  in  the  same  is  to  take  ont  s2SdS^S?JS? 
warrant  (unless  the  master  shall  dispense  therewith)  ap-****^  »•»•«•. 
pointing  a  time,  which  is  to  be  settled  by  the  master,  for 
the  purpose  of  taking  into  consideration  the  matters  re* 
ferred  by  such  decree  or  order,  and  is  to  serve  the  same 
upon  the  parties,  or  their  solicitors,  unless  the  master 
shall  dispense  therewith ;   and  upon  the  return  of  such       / 
warrant  to  consider,  or  upon  the  bringing  in  of  ■  the  re^ 
ference  when  no  such  warrant  shall  have  been  issued, 
the  master  is  to  proceed  to  regulate  in  all  respects  the 
manner  of  proceeding  with  such  reference,  and  the  i^an* 
ner  in  which  each  of  the  accounts  and  enquiries  is  to  be 
prosecuted. 

As  to  the  evidence  to  be  adduced  in  support  thereof, 
and  therein  to  give  such  special  directions,(a)if  any,  as  he 
may  think  fit  with  respect  to  the  mode  in  which  any  ac- 
counts referred  to  him  are  to  be  taken  or  vouched  ;(6)  and, 
if  he  think  fit  so  to  do,  to  direct  that  in  taking  such  ac- 
counts the  books  of  account,  in  which  the  accounts  re- 
quired to  be  taken  have  been  kept,  or  any  of  them,  be 
taken  as  primd  facie  evidence  of  the  truth  of  the  matters 
therein  contained,  {c)  with  liberty  to  the  parties  inter- 
ested to  take  such  objection  thereto  as  they  may  be 
adyised.  {d)  * 

(a)  As  to  special  directions  for  taking  acoonnts,  see  Millar  y.  Craig,  6  Bea.  448  ; 
iftfc^  T.<AU&ej,  10  Bea.  868. 

\h)  The  meaning  of  this  section  is  that  where  Yonchers  hare  been  lost,  or  the 
socoonts  cannot  be  taken  in  the  ordinarj  way,  the  court  may  giye  special  directions 
for  the  taking  of  such  accounts,  but  such  directions  will  not  be  given  merely  to  saye 
•ipense,  or  t^lles8  ordinary  evidence  cannot  be  obtained.  (Lodge  y.  Frlohard,  8 
M.  M.  &  e.  906 ;  before  the  court  below,  1  Bm.  &  G.  App.  yiii. ;  see  also  Bwartv. 

24 
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WnUauis,  7  DeO.  M.  &  G.  68 ;  24  L.  J.  Ch.  414;  8  Drew.  21 ;  24  L.  J.  Oh.  866;  7 
DeG.  M.  &  G.  74,  76.) 

(e)  As  to  this  see  Sleight  y.  Lawsim,  8  E.  &  J.  292 ;  Stdnton  t.  Garron  Onspaoj, 
24  Beft.  846 ;  Ogden  t.  Battams,  1  Jar.  N.  S.  791 ;  Newbenry  t.  Benson^  28  L.  J.  Gh. 
1008 ;  2  W.  R.  648;  Nelson  t.  Booth,  8  DeG.  &  J.  119  ;  27  L.  J.  Gh,  782 ;  6  W.  B. 
845 ;  Morgan  t.  Higgins,  6  Jar.  N.  S.  286  ;  Goleman  t.  Mellerah,  2  M.  &  G.  809 ; 
Dean  y.  Thwaite,  21  Bea.  621. 

(d)  See  Attorney-General  v.  Attwood,  9  Hare,  App.  lyi. ;  1  W.  B.  64  ;  Newberrj 
y.  Benson,  tt^a.    See  notes  to  Order  XXXY,,  seo.  1,  page  151,  wpra. 

As  to  the  parties  who  are  to  attend  on  the  seyeral  ac- 
counts and  enquiries. 

As  to  the  time  at  which>  or  within  which,  each  pro- 
ceeding is  to  be  taken. 

And  lie  is'  to  fix  a  time  at  which  to  proceed  to  the 
hearing  and  determining  of  such  reference,  appointing  a 
day  in  the  meantimei  if  he  shall  think  fit,  for  the  pur- 
pose of  entering  into  the  accounts  and  enquiries,  with  a 
yiew  to  ascertaining  what  is  admitted  and  what  is  con- 
pinetionamaj   tcstcd  bctwcen  the  parties;  and  such  directions  may  be 
beyaried.         aftcrwards  varied  or  added  to,  as  may  be  found  neces- 
sary; and  in  giving  such  directions  and  in  regulating 
the  manner  of  proceeding  before  him,  the  master  is  to 
oeneraipowen.  dovisc  and  adopt  the  simplest,  most  speedy,  and  least 
expensive  method  of  prosecuting  the  reference,   and 
every  part  thereof,  and  with  that  view  to  dispense  with 
any  proceedings  ordinarily  taken  in  the  master's  office, 
which  he  may  conceive  to  be  unnecessary ;  to  shorten 
the  periods  for  taking  any  proceedings,  or  to  substitute 
a  different  course  of  proceeding  for  that  ordinarily  taken, 
^^^^^j^^  ^  ^  Any  party  directed  by  the  master  to  bring  in  any  ac- 
objnr^  without  count,  or  do  any  other  act,  is  to  be  held  bound  to  do  the 
same  in  pursuance  of  the  direction  of  the  master  in  that 
behalf,  without  any  warrant  or  written  directioD  being 
served  upon  him  for  that  purpose,  {e) 

(e)  The  Master  osnaUj  dispenses  with  the  warrant  to  consider,  except  in  Terj 
special  cases.  If  the  warrant  is  thought  necessary  and  issued,  it  should  be  serred  on 
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all  pfoper  parties.  The  practice  with  the  Master  at  Toronto  is  to  cause  it  to  be  serred 
two  clear  days  before  it  is  retamable,  by  analogy  to  the  service  of  notices  of  motion. 
Ib  England,  howeyer,  one  clear  day  was  held  snfficient.  (Daniell's  Ch.  Pr.,  2nd  ed., 
p.  18&2.) 

The  service  of  warrants  was  dispensed  with  on  production  of  an  affidavit  showing 
that  the  defendant  could  not  be  served.     (McGill  t.  Knott,  1  U.  C.  L.  J.  67.) 

Where  the  defendant,  in  a  foreclosure  suit,  was  served  with  the  first  warrant  and 
had  absconded,  and  the  subsequent  warrants  bad  been  left  at  his  residence  within  the 
juisdietion,  such  service  was  held  sufficient  (White  v.  Courtney,  Grant's  Cham.  66.) 

At  to  who  may  attend, — In  England,  where  a  bill  had  been  taken  pro  eonfetto 
igainst  a  defendant,  he  was  not  allowed  to  appear  in  the  Master's  office,  unless  he 
fibret  obtained  an  order  for  that  purpose ;  (Heyn  v.  Heyn,  Jac.  49 ;  see,  however,  King 
V.  Bryant,  8  M.  ArC.  191 ;  and  Dominicetti  v  Latti,  2  Dick.  688;)  where  it  is  held 
that  a  pro  confuso  defendant  should  be  served  with  warrants  on  all  proceedings 
affecting  his  interests  if  be  had  appeared ;  seeut  if  he  had  not  appeared.  (Thompson 
V.  Trotter,  cited  8  M.  &  C.  198;  and  see  Eltoft  v.  Brown,  2  Hare,  618.)  In  this 
Province,  however,  such  defendant  is  allowed  to  appear  in  the  Master's  office  without 
order,  where  he  may  object  that  mesne  incumbrancers  are  not  parties  ;  (Cameron  v. 
Lynea,  Orant's  Cham.  42;)  or  show  that  the  amount  advanced  on  a  mortgage  was 
less  than  the  consideration  expressed  in  it;  (Penn  v.  Lockwood,  1  Grant,  647;)  he 
cannot,  however,  set  up  usury  in  such  a  manner.  (Ibid,)  See  Order  XIII.,  sec.  7, 
npra.  It  is  the  practice  with  the  Master  at  Toronto,  in  foreclosure  or  other  suits, 
where  parties  are  added  in  his  office,  to  cause  his  warrant  to  be  served  upon  the 
defendant  mortgagor,  though  the  bill  be  pro  eonftsto  against  him,  if  he  be  not  resi- 
dent oat  of  the  jurisdiction. 

Creditors,  or  other  purties  proving  debts  or  claims,  are  only  entitled  to  attend  on 
the  proceedings  brought  in  by  themselves.     (Hare  v.  Rose,  2  Ves.  Sen.  668.) 

Afl  a  general  rule,  all  persons  having  an  interest  in  the  result  of  the  proceedings 
dkonld  have  notice  of  the  attendance  before  the  Master. 

After  the  decree  has  been  considered,  the  Master  is  to  make  such  direction  as  to 
^  prosecution  of  the  reference  generally,  (including  the  bringing  in  of  accounts, 
documents,  &c.,  and  as  to  hearing  and  determining,  and  settling  his  report,)  as  he 
thicks  proper,  such  direction  should  be  entered  in  his  book,  (sec.  4,  infra,)  and  a 
^n^rrsnt  israed  thereon,  the  underwriting  of  which  should  be  a  copy  of  the  direction 
ai  contained  in  the  Master's  book. 

See  Order  promulgated  on  the  29th  June,  1861,  as  to 

"APPOINTMENTS  AND  NOTICES  IN  THE  MASTER'S  OFFICE. 

Where  the  Master  shall  direct  that  parties  not  in  attendance'  before  him  shall  be  « 
Botified  to  attend  before  him  at  some  future  day,  or  for  diflferent  purposes  at  different 
fatore  days,  it  shall  not  be  necessary  to  issue  separate  warrants,  but  the  parties  shall 
be  notified  by  one  appointment,  to  be  signed  by  the  Master,  of  the  proceedings  to  be 
tthea,  and  of  the  times  by  him  appointed  for  taking  the  same. 

In  eases  where  parties  are  notified  by  appointment  firom  the  Master,  of  proceed- 
JBgs  to  be  taken  before  him,  no  warrants  shall  be  issued  as  to  such  parties  in  relation 
to  the  same  proceedings. 

ParUee  making  default  upon  such  appointments,  are  to  be  sutject  to  the  same  oon* 
Nqoenot  as  if  wanants  had  been  serred  upon  them." 
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li  moM  tkta  one  geaenl  irarrant  be  iesneoli  the  coets  ef  the  extra  wamnts  ikvuld 
nei  be  ellowed. 

Bringing  in  aeeounU, — The  direction  of  the  Master  to  bring  in  an  account^  or  do 
any  other  act,  should  be  entered  in  his  book,  and  if  the  partj  so  Erected  be  not  present 
whea  the  direction  is  made,  he  should  be  served  with  a  warrant  underwritten  with 
the  direction  copied  from  the  Master's  book.  Where  a  party  so  present,  or  serfed, 
neglects  to  obey  the  Master's  direction,  he  can  be  proceeded  against  for  a  contempt, 
hy  orders  tM  and  absolute,  in  the  same  manner  as  for  a  contempt  t&t  non-prod«etion 
ef  documents,  as  to  which  see  m/f'o,  notes  to  section  14  of  this  Order,  and  ^t^frrtM,  pp« 
108-4.  Where  an  account  has  been  filed,  the  Master  is  to  dedde  whether  it  is  a 
sufficient  compliance  with  his  direction,  and  will  grant  or  refuse  his  certificate 
iecor(Hn^ly« 

^^~^J^  Sbo.  8.— When  the  master  shall  appoint  a  day,  as 
itaMMbAtfmft  provided  for  in  section  2  of  this  order,  for  the  purpose 
of  entering  into  the  acoonnts  or  enquiries  referred  to 
him,  with  a  view  to  ascertaining  what  is  admitted  and 
what  is  contested  between  the  parties ;  and  when  it  be- 
comes necessary  to  adduce  evidence,  or  to  incur  expenses 
otherwise,  in  establishing  or  proving  items  of  account  or 
other  matters  which  in  the  judgment  of  the  master  ought, 
under  all  the  circumstances,  to  have  been  admitted  by 
the  party  sought  to  be  charged  therewith,  and  which 
such  party  shall  refuse  to  admit,  the  master,  before 
making  his  report,  is  to  proceed  to  tax  such  costs,  occa- 
sioned by  such  refusal,  as  shall  appear  to  him  reasonable 
and  just,  and  shall  state  in  his  report  the  amount  of  such 
costs  and  how  the  same  were  occasioned  ;  and  the  party 
to  whom  such  costs  are  to  be  pdid  is  to  be  entitled,  upon 
the  master's  report  becoming  absolute,  to  such  process 
of  the  court  to  compel  payment  thereof  as  in  other  cases ; 
provided  always,  that  when  the  party  entitled  to  receive 
the  general  costs  of  the  cause  is  the  party  ordered  to 
pay  such  costs,  he  is  to  be  at  liberty  to  deduct  suefa  oosts 
from  duch  general  costs,  provided  such  general  costs,  and 
such  interlocutory  costs,  are  between  the  same  parties. 
When  the  master  shall  omit  to  appoint  a  day  for  the 
purposes  aforesaid,  it  shall  be  competent  to  him  to  gtant 
to  any  party  bringing  in  accounts  a  warrant  to  proceed 
on  the  same,  for  the  purposes  itforeswd ;  Bmck  warrwt  to 
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W  mdenrritteit,  as  follows ;  ^^  On  leaying  the  acoonntB 
of,  &c.;  &nd  take  notice  that  you  are  reqaired  to  admit 
the  same,  or  such  parts  thereof  as  you  can  properly  ad- 
mit." And  when  the  party  so  notified  shall  refused  to 
mdmit  the  same,  the  like  consequences  Shall  follow,  un- 
der Iht  Kke  circumstances,  as  are  hereinbefore  provided 

^)  iVI^ero  the  Master  reports  anj  thing  as  admitted,  and  the  report  is  appealed 
«§Biu^  the  admission  is  taken  to  be  primd  facie  tnie,  and  requires  at  least  one  i^- 
d»Tit  to  falsify  it.     (8  P.  W.  142,  n.)  ^ 

It  is  prudent  to  have  admisaions  signed  by  the  party  making  them  or  his  solicitor. 

A  SOlicitdf  e&nnol  make  an  admission  for  an  infant,  lunadc,  or  married  woman  in 
tlifi^Master's  office,  any  more  than  he  can  do  so  in  any  other  stage  of  a  suit 

Sbc.  4. — The  master  and  each  of  the  deputy-masters  ^^^'  ^^^  *" 
is  to  keep  in  his  office  a  book,  to  be  called  the  '^  master's 
book,"  ill  which,  upon  the  bringing  in  of  any  decree  or 
drdBr  of  reference,  is  to  be  entered  the  style  of  the 
eausd,  the  name  of  the  solicitor  prosecuting  the  refer- 
ence, the  date  of  the  decree  or  order  being  brought  in, 
and  an  entry  of  the  proceedings  then  taken ;  and  the 
master  shall  enter  therein,  from  time  to  time,  the  pro- 
ceedings taken  before  him,  and  the  directions  which  he 
may  give  in  rdation  to  the  prosecution  of  the  reference, 
er  otherwistd* 

Sbc.  5. — ^No  states  of  ^facts,  charges,  or  discharges,  |JJ*2^J2^' 
are  to  be  brought  into  the  master's  office.  But,  when 
directed,  copies,  abstracts  of,  or  extracts  from  accounts, 
deeds,  or  oiher  documents  and  pedigrees,  and  concise 
fliiatements,  are  to  be  supplied ;  and,  where  so  directed, 
copies  are  to  be  delivered  as  the  master  shall  direct. 
No  copies  of  deeds  or  documents  are  to  be  made  where 
ihe  originals  can  be  brought  in,  without  special  direc- 
tion. 0) 

(/)  Pwvons  entiUed  to  attend  hate  a  right  to  take  copies  of  aU  proceedings  ia 
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wriUng  and  doonments  brought  into  iht  Master's  office  by  any  party  to  th«  i 
(2  Smith,  8rd  Ed.  Ill,  112.)  The  practice  is  for  any  party  desiring  copies  of  saoh 
proceedings,  to  bespeak  the  same  from  the  Master,  who  will  thereupon  supply  them, 
charging  therefor  at  the  rate  of  sixpence  per  folio. 

toS^'il^i"^*  Sbc.  6.— Where  any  account  is  to  be  taken,  the 
accounting  party  is,  unless  the  master  shall  otherwise 
direct,  to  bring  in  the  same  in  the  form  of  debtor  and 
creditor,  verified  by  affidavit.  The  items  on  each  side  of 
the  account  are  to  bo  numbered  consecutively,  and  the 
account  is  to  be  referred  to  by  the  affidavit  as  an  exhibit^ 
and  not  to  be  annexed  thereto,  (h) 


(h)  Where  the  account  is  not  in  the  form  prescribed  by  this  section  it  is  in  the 
discretion  of  the  Master  to  certify  that  it  is  insufficient,  and  the  accounting  party 
may  be  proceeded  against  for  contempt  in  the  usual  way« 

gwhirge-mode  g^^^  7^ — ^^y  party  Seeking  to  charge  any  account- 
ing party  beyond  what  he  has  in  his  account  admitted  to 
have  received,  is  to  give  notice  thereof  to  the  accounting 
party,  stating,  so  far  as  he  is  able,  the  amount  so  sought 
to  be  charged  and  the  particulars  thereof  in  a  short  and 
succinct  manner,  (i) 


(t)  After  report  signed  a  charge  or  discharge  will  not  be  allowed,  where,  howcTer, 
the  report  signed  was  erroneous  and  could  not  be  a^ted  upon,  leare  was  gl? eo  to  » 
defendant  to  carry  into  the  Master's  office,  and  prove  a  charge  and  discharge.  (Smith 
▼.  Crooks,  8  Grant,  821.) 

^gj^«<«  Sec.  8. — ^Every  reference  appointed  to  be  heard  as  by 
section  two  of  this  order  provided,  is  to  be  called  on  and 
proceeded  witb  at  the  day  and  time  so  fixed,  imlees  the 
master  shall  in  his  discretion  think  fit  to  postpone  the 
same ;  and  in  granting  any  application  to  postpone  the 
hearing  of  such  reference,  the  master  may  make  such 
order,  as  to  the  costs  consequent  upon  such  postpone- 
ment, as  he  may  think  just.  And  as  soon  as  the  master 
shall  have  entered  upon  the  hearing  of  such  refereuoe, 
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be  is  to  proceed  therewith  to  the  conclusion  without  in- 
termption,  where  that  is  practicable ;  and  when  any  re- 
ference cannot  be  concluded  in  a  single  day,  the  master 
is  to  proceed  de  die  in  diertiy  without  any  fresh  warranty 
unless  he  shall  be  of  opinion  that  an  adjournment  other 
ihan  de  die  in  diem  would  be  proper^  and  conducive  to 
the  ends  of  justice;  and  when  any  such  adjournment 
shall  be  ordered,  the  master  is  to  note  in  his  book  the 
time  and  reason  thereof;  and  in  no  case  is  any  matter 
to  be  discontinued  or  adjourned  for  the  mere  purpose  of 
proceeding  with  any  other  niatter,  (with  the  exception  of 
the  examination  of  witnesses  during  examination  tern^s,) 
unless  such  course  shall  have  become  necessary,  {k) 


(k)  It  la  not  impcratiye  on  the  Master  to  proceed  de  die  in  diemy  but  subject  to 
lub  msoretion.    (PnroeU  t.  M'Namara,  11  Yes.  862.) 

Sbo.  9. — Upon  any  application  made  by  any  person  ^^**<*'p'*>' 
to  tiie  court)  the  master  is,  at  the  instance  of  the  person 
making  the  application,  to  certify  to  the  court,  as  shortly 
as  he  conveniently  can,  the  several  proceedings  had  in 
his  office  in  the  same  cause  or  matter,  and  the  dates 
thereof.  (2) 


{T)  English  Order  LYII.  of  the  Orders  of  1828. 

Sec,  10. — ^Where  a  party  actually  prosecuting  a  de- 
cree or  order  does  not  proceed  before  the  master  with  ^^^cT^^ 
due  diligence,  the  master  is  at  liberty,  upon  the  appli-^S^tiJ? 
cation  of  any  other  party  interested,  either  as  a  party  to 
the  suit,  or  as  one  who  has  come  in  and  established  his 
daim  before  the  master  under  the  decree  or  order,  to 
commit  to  him  the  prosecution  of  such  decree  or  order, 
and  firoxn  thenceforth  neither  the  party  making  default 
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nor  his  solicitor  is  to  be  at  liberty  to  attend  the  master 
as  the  prosecutor  of  such  decree  or  order,  (m) 


(m)  Engliflh  Order  LVI.  of  the  Orderfof  1828. 

Where  the  Master  refoaef  an  appUoation  to  take  th^  earriage  of  the  deorte  flmn 
the  partj  proseoating  the  reference,  the  court  will  still  exercise  its  authority  and 
entrust  it  to  another  partj  if  it  see  fit.  (Wyatt  y.  Sadler,  6  Sim.  460 ;  Cook  t. 
Bolton,  5  Bobs.  282.) 

SSJ^^eS       Sec.  11. — ^Advertisements  for  creditors  are  to  i^point 
***^  a  day  and  hour,  and  to  name  the  place  at  which  credi- 

tors are  to  come  in  and  present  and  prove  their  claims 
before  the  master;  for  this  purpose  no  state  of  facts 
shall  be  necessary,  but  the  claims  are  to  be  duly  verified 
by  affidavit.  At  the  time  and  place  named  in  such  ad- 
vertisement, the  master  is  to  proceed  on  the  cMms 
brought  in  before  him  without  further  notice,  and  m^y 
examine  any  parties  as  witnesses  in  relation  thereto  at 
such  time,  or  thereafter,  as  he  may  see  fit ;  and  he  is  to 
allow  or  disallow,  or  adjourn  the  same,  as  to  him  mi^ 
seem  just.  The  cost  of  proving  such  daims  tfe,  in  the 
discretion  of  the  master,  to  be  allowed  to  the  oredikovi 
proving  the  same,  and  added  to  their  debts  resptciively ; 
or  to  be  disallowed.  And  in  case  of  their  being  allowodf 
they  may  be  allowed  in  gross  in  place  of  taxed  costs,  (n) 


(n)  The  creditor  may  be^cross-examined  upon  his  affidaiit.  (Cast  ▼,  PoTser,  26 
L.  J.  Ch.  868.) 

In  allowing  costs  to  creditors  the  liaster  is  to  allow  to  each  creditor  the  costs  of 
proTing  and  attending  on  his  own  claim  only.    (Hare  t.  Bose,  2  Ves.  Sen.  668.) 

The  Master  should  allow  creditors  to  come  in  and  proye  at  any  time  belbre  he  hat 
signed  his  report.  And  the  court  will,  after  report  signed,  on  petition  supported  h|r 
the  affidavit  of  the  applicant,  allow  a  creditor  to  prove  whilst  there  is  any  n^oney  m 
court;  (Lashley  y.  Hogg,  11  Yes.  602 ;)  eyen  after  a  deficient  fund  in  court  has  been 
apportioned  among  creditors  who  have  duly  proyed,  on  payment  of  co^ts  of  the 
application  and  re-apportionment;  (AngeU  y.  Haddon,  1  Madd.  629;)  and  see  00- 
lespie  y.  Alexander,  8  Buss.  180. 

The  adyertisement  should  be  inserted  in  a  newspaper  of  the  place  or  near  to  whM 
the  deceased  died. 
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The  Master  shoiild  not  notice,  in  his  report,  the  daims  of  creditors  who  do  not 
proTC.    (Good  V.  Blewitt,  19  Ves.  386.) 

Sec.  12. — In  master's  reports  no  pwrt  of  any  aeconnt,  iStobSte&in 
charge,   affidavit,   deposition,   examination  or    answer, '*p®'*^ 
brought  in  or  used  in  the  master's  office,  is  to  be  stated 
or  recited,  but  instead  thereof  the  same  may  be  referred 
to  by  date  or  otherwise,  so  as  to  inform  the  court  as  to 
the  paper  or  document  so  brought  in  or  used,  (o) 


(o)  (Mer  XLVm.  of  the  Engliah  Orders  of  1841. 

This  section  does  not  prer^t  the  Master  from  finding  facts  from  the  OTidence  be- 
fore him,  and  stating  those  facts,  or  from  stating  the  reasons  on  which  he  proceeds 
in  making  his  report,  or  from  submitting  any  question  to  the  court  upon  which  the 
powers  with  which  he  is  armed  do  not  enable  him  to  come  to  a  satisfactory  oondu- 
sioo,  or  generally  from  giving  the  court  an  account  of  the  effect  produced  on  his  own 
mind  by  the  proceedings  before  him,  it  only  rejects  the  practice  of  stating  and  recit- 
ing in  the  report  the  documents  mentioned  in  it ;  (Meux.  t.  Bell,  1  Hare,  98  ;)  and 
see  also  t»  re  Grant,  10  Sim.  574,  where  it  is  held  that  if  the  Master  does  state  the 
grounds  on  which  he  proceeded  he  must  also  state  the  evidenoe  from  whence  he  de- 
daces  these  grounds. 

Nor  does  this  section  prohibit  the  Master  from  stating  or  reciting  wills,  deeds,  and 
Bumy  other  documents  which  do  not  remain  in  his  office  to  be  referred  to  after  the 
report  is  made.    (Meux  t.  Bell,  wpra.) 

Sec.  13. — ^In  the  taking  of  accounts  in  the  master's  JJ^^JJSS 
office,  it  shall  be  within  the  cognizance  of  the  master  tojj,*^!^***" 
take  the  same  with  rests  or  otherwise;  to  take  account 
of  rents  and  profits  received,  or  which,  but  for  wilful  ne- 
glect or  default,  might  have  been  received ;  to  set  occu- 
pation rent ;  to  take  into  account  necessary  repairs,  and 
lasting  improvements,  and  costs  and  other  expenses  pro- 
perly incurred  otherwise,  or  claimed  to  be  so.  And  gene- 
rally, in  the  taking  of  accounts,  to  enquire  and  adjudge 
as  to  all  matters  relating  thereto,  as  fully  as  if  the  same 
had  been  specifically  referred;  subject,  nevertheless,  to 
the  revision  of  the  court  upon  appeal  from  the  master's 
report;  and  it  shall  not  be  necessary  to  the  taking  of 
such  accounts  that  any  of  the  matters  aforesaid  should 
have  been  stated  in  the  pleadings ;  or  that  evidence  thereof 
25 
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should  have  been  given  before  the  decree  or  order  of 
reference ;  or  that  such  decree  or  order  should  contain 
any  specific  direction  in  respect  thereof,  (p) 


(p)  As  to  taking  accounU  generally, — A  party  bringing  in  an  account  must  do  so  in  the 
form  of  debtor  and  oreditor,  yerified  by  affidayit,  nnless  the  Master  give  other  direo- 
tions  as  to  the  form,  &c.,  in  which  it  is  to  be  brought  in.  (See  sec.  6  of  this  Order, 
$upra,)  The  items  on  the  debit  side  of  course  need  not  be  proved ;  the  admission 
b(ung  sufficient,  the  party  must,  however,  swear  that  he  has  received  nothing  more 
than  he  has  admitted,  and  if  the  opposite  party  wishes  to  charge  the  accounting  party 
with  more  than  he  has  debited  himself  with,  he  must  give  notice  thereof  pursuant  to 
section  7  of  this  Order.  The  items  on  the  credit  side  must  be  verified  by  the  affidavit 
before  mentioned,  and  also  by  proper  vouchers,  such  as  receipts,  &o.,  which  should 
be  marked  by  the  Master  with  his  initials  as  a  proof  of  his  inspection  and  allowance 
of  the  same.  (Bennett,  M.  O.  86.)  The  Master  is  bound  to  admit  vouchers  as 
evidence,  unless  the  other  side  can  shew  reasonable  ground  for  impeaching  their 
genuineness.    (Ibid  ;  and  see  Earl  of  Lonsdale  v.  WorSworth,  there  cited.) 

All  sums,  however,  not  exceeding  forty  shillings  each,  need  not  be  vouched,  the 
otkih  of  the  accounting  party  is  sufficient  proof  of  them ;  (Everard  v.  Warren,  2  Cha. 
Ca.  249 ;  Bingham  v.  Lady  Clanmorris,  1  Moll.  20 ;  Anon,  1  Vem.  288  ;  Wbicherly 
T.  Whicherly,  1  Vem.  470 ;  Marshfield  v.  Weston,  2  Vem.  176 ;)  and  see  the  remarks 
of  Kent  Ch.,  in  Bemsen  v.  Remsen,  2  John  Ch.  601.  In  such  case,  however,  the  affi- 
davit of  the  accounting  party  should  show  when,  where,  and  to  whom  the  sums  were 
paid,  and  should  swear  positively  to  the  fact  of  payment,  and  not  merely  on  belief. 
(Robinson  v.  Gumming,  2  Atk.  409,  410 ;  Anon,  1  Vem.  288.) 

The  aggregate  of  such  sums,  not  exceeding  forty  shillings,  should  not  be  moro 
than  £100.    (Whicherly  v.  Whicherly,  1  Vem.  470.) 

Where  the  evidence  of  the  amounts  irith  which  the  accounting  party  debits  him- 
•elf  consiBts  of  entries  in  his  books,  he  has  a  right  to  make  use  of  the  entries  in  the 
same  book  to  vouch  the  items  with  which  he  credits  himself;  (Darston  v.  Earl  of 
Oxford,  1  Eq.  Ga.  Abr.  10,  PL  9 ;)  and  the  accounting  party  may  make  use  of  the 
evidence  produced  by  the  opposite  party,  in  the  same  way ;  (Boardman  v.  Jackson,  2 
B.  &  B.  882,  6 ;  but  see  Morehouse  v.  NeWton,  8  DeO.  &  Sm.  807 ;)  and  see  this  case 
as  to  how  far  a  defendant  debiting  himself  by  his  answer  can  also  discharge  hims^f 
by  such  answer ;  and  see  further,  Robinson  v.  Scotney,  19  Ves.  682 ;  Eidgeway  t. 
Darwin,  7  Ves.  404 ;  Thompson  v.  Lambe,  7  Ves.  688 ;  Talbot  v.  Rutledge,  4  Bro. 
0.  G.  74,  76 ;  Kirkpatrick  v.  Love,  Amb.  689.  See,  however,  further,  as  to  the 
evidence  to  be  adduced  in  support  of  accounts  taken  in  the  Master's  office,  sec.  2,  of 
this  Order,  and  notes  thereupon ;  and  also  as  to  where  vouchers  have  been  lost, 
Holstcomb  ▼.  Rivers,  1  Ch.  Ca.  127  ;  Peyton  t.  Green,  1  Ch.  Rep.  146 ;  1  Eq.  Ca. 
Ab.  11. 

It  must  be  borne  in  mind,  however,  that  the  regular  way  of  proof  of  items  aboTe 
forty  shillings  is  by  vouchers,  and  it  would  seem  that  the  Master,  except  so  far  as  he 
is  empowered  by  see.  2  of  this  Order,  cannot  dispense  with  such  proof  except  by  an 
order  of  the  oonrt  (Dines  ▼.  Scott,  1  T.  &  R.  868;  Maddeford  v.  Austwick^  11 
Sim.  209.) 

After  the  accounts  have  been  duly  vouched  the  acooonting  party  may  be  examined 
vi9a  vo€$.    (Wormsl^  r.  Stort,  22  Bea.  898.) 
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Under  the  head  of  <<  all  just  allowanoes,"  the  Master  is  to  allow  all  disbmtnMilS 
£url7  and  properly  paid. 

A  solicitor,  acting  as  steward  and  agent,  is  not  entitled  to  his  bills  of  costs  imdsr 
the  head  of  jost  alloWftnoes.    (Jolliffe  y.  Hector,  12  Sim.  898.) 

Mortgage  accounts  either  in  foreclosure  or  redemption  euitt, — The  amount  stated  la 
the  mortgage  is  prima  facie  the  tme  debt,  and  the  Master  cannot  go  behind  it  in  the 
absence  of  eyidence  to  impeach  the  statement  in  the  deed.  (Pollock  t.  Perry,  6 
Grant,  591 ;  Piddock  y.  Brown,  8  P.  W.  289.)  And  where  the  usual  affidayit  as  to 
the  mortgage  debt  is  made  the  onus  to  redace  the  amount  lies  upon  the  opposite 
party.  (Warren  v.  Taylor,  Ross  t.  Taylor,  9  Grant's  Ch.  R.  69 ;  8  U.  C.  L.  J.  248.) 
And  see  as  to  the  affidayit  of  the  assignee  of  the  mortgagee  where  the  mortgage 
has  been  assigned.  Con.  Stat.  U.  C.  cap.  LXXXVH,  sec.  4. 

The  mortgagor  may  appear  in  the  Master's  office  though  the  bill  be  taken  ^pro  cor^ 
fesio  agunst  Mm,  and  shew  what  was  the  true  amount  adyanced.  (Penn  t.  Lock- 
wood,  1  Grant,  547.) 

A  party  foreclosing,  subject  to  a  prior  mortgage,  cannot  call  the  common  mort- 
gagor (if  he  haye  the  equity  of  redemption)  to  giye  eyidence  as  to  the  amount  due  on 
the  prior  mortgage.  (Warren  y.  Taylor,  Ross  y.  Taylor,  9  Grants  Ch.  R.  69 ;  8  U. 
C.  L.  J.  248.) 

Where  a  mortgage  reserVes  a  certain  rate  of  interest  and  a  lower  rata  has  basn 
|>aid  and  receiyed  by  mistake,  the  mortgagee  is  entitled  to  the  difference  in  taking 
the  account    (Gregory  y.  Pilkington,  6  W.  R.  57 ;  26  L.  J.  Ch.  177.) 

A  mortgagee  is  only  entitled  to  six  years'  arrears  of  interest  as  against  the  land  prior 
to  the  fiUng  of  his  bill.  (Cod.  St.  U.  C.  oap.  LXXXVIIL,  sec.  19.)  But  under  Con.  St 
U.  C.  cap.  LXXYIII.,  sec.  7,  he  can  recoyer  20  years'  arrears  in  a  personal  action  on 
his  coyenant  against  the  mortgagor,  or  his  personal  representatiyes.  (Hunter  y.  Nook- 
olds,  1  M.  &  G.  640 ;  Shaw  y.  Johnson,  1  D.  &  S.  412  ;  80  L.  J.  Ch.  646 ;  7  Jur.  N. 
8. 1005 ;  4  L.  T.  N.  S.  461 ;  9  W.  R.  629 ;  Lewis  y.  Duncombe,  8  L.  T.  N.  S.  867 ; 
7  Jur.  N.  S.  695.)  The  coyenant  cannot  be  tacked  to  the  mortgage  in  a  foreclosure 
suit  against  the  mortgagor.  {Ibid.)  It  may  be  so  tacked,  howeyer,  against  the  heir 
of  the  mortgagor  to  ayoid  circuity  of  action,  the  coyenant  being  a  charge  npon  the 
lands  in  his  hands  as  assets  by  descent,  consequently  in  a  foreclosure  suit  against 
such  heir  it  would  seem  that  the  mortgagee,  if  he  make  a  case  for  tacking  on  his  bill, 
will  be  entitled  to  20  years'  arrears ;  (Sinclair  y.  Jackson,  17  Beay.  405 ;  whieh  also 
decides  that  a  foreclosure  suit,  is  a  suit  to  enforce  the  payment  of  money  within  the 
statute ;  see,  howeyer,  Round  y.  Bell,  5  L.  T.  N.  S.  15 ;  81  L.  J.  Ch.  127 ;  7  Jur,  N. 
8.  1188 ;  9  W.  R.  846 ;)  and  in  a  redemption  suit  by  such  heir  he  will  be  entitled  to 
20  years'  arrears,  though  no  case  for  tacking  be  made  on  the  pleadings.  (Rlvy  ▼• 
Norwood,  5  DeG.  &  S.  240.) 

Where  a  mortgagee  takes  possession  of  the  mortgage  premises  and  eyicts  a  tenant 
of  the  mortgagor  who  is  willing  to  continue  in  possession  and  pay  rent,  the  mort- 
gagee will  be  liable  for  rents  from  that  time.  (Penn  y.  Lockwood,  1  Grant,  547;  and 
see  Smart  y.  Hunt,  1  Vem.  418,  n ;  Trulock  y.  Robey,  15  Sim.  265,  267;  2  Ph.  896). 
And  if  he  continue  in  possession  after  the  whole  mortgage  debt  is  paid  off  the 
account  of  such  rents  and  profits  or  of  occupation  rent  will  be  taken  with  interest 
and  annual  rests  from  the  time  of  such  payment  of  th^  mortgage  debt  (Wilson  t. 
aner,  3  Beay.  140 ;  Wilson  y.  Metcalfe,  1  Russ.  580 ;  Morris  y.  Islip,  20  Beay. 
654 ;  Quarrell  t.  Beckford,  1  Mad.  269.) 

A  mortgagee  in  possession  is  also  liable  to  account  <<with  wilAil  negleotand 
default"     (Anon,  1  Vem.  45 ;  Bulstrode  t.  Bradley,  8  Alk.  582 ;  QuaireU  t.  Beok. 
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Md,  1  WtA,  274 ;  Kensington  t.  BouTerie,  1  Jar.  K.  S.  580 ;)  bot  he  will  not  be 
liable  for  not  letting  at  a  higher  rent  if  the  mortgagor  have  not  notified  him  fka* 
lUgher  rents  can  be  obtalaecL  (Hughes  t.  Williams,  12  Yes.  498.)  And  if  the  mort- 
gagee be  in  personal  oocnpation,  the  rent  charged  will  be  theytt^  annnal  Tahie. 
(Morony  y.  O'Dea,  1  B.  &  B.  118 ;  Trimleston  y.  Ilamill,  1  B.  &  B.  885.)    A  mort- 

Eiu  possession  is  also  liable  for  any  destruction  of,  or  damage  to  the  property, 
iby  T.  Matcham,  16  Sim.  825 ;  Sandon  y.  Hooper,  6  Beay.  246;  14  L  J.  Ch. 

A  mortgagee,  howeyer,  will  be  allowed  sums  spent  by  him  in  neeeiscay  repairs  and 
loitMug  improyements ;  (Neesom  y.  Clarkson,  4  Hare,  97 ;  Webb  y.  Rorke,  2  Sch.  ft  £k 
'676  ;  Quarrell  y.  Beckford,^14  Ves.  177 ;  1  Mad.  278  ;J  and  see  Constable  y.  Choiest, 
6  Chnmt,  510 ;  where  it  is  held  that  if  a  mortgagee  is  cnarged  with  rents  and  profits 
deriyed  tram  improyements  made  by  him,  it  would  be  unreasonable  not  to  allow  him 
the  ez^peose  of  such  improyements  to  a  corresponding  amount 

The  improyements,  though  sanctioned  by 'the  mortgagor,  must  not  be  sudi,  how- 
eyer,  as  will  cripple  his  ability  to  redeem.     (Sandon  y.  Hooper,  6  Be&y.  246.) 

Where  there  is  no  contract  between  the  mortgagor  and  mortgagee  (as  by  a  danw 
in  the  mortgage  deed)  as  to  fbsurance,  the  mortgagee  is  not  entitled  to  chatge  pre- 
miums of  insurance  paid  by  him ;  (Russell  y.  Robertson,  Grant  Cham.  R.  72  ;  6  U. 
C.  L.  J.  148 ;  Dobson  y.  Land,  8  Hare,  216 ;)  and  in  such  case,  if  there  be  any  loss 
'ftomi  tre,  the  mortgagor  wiU  not  be  entitled  to  credit  for  the  amount  reoeiyed  by  the 
mm^agee  on  the  policy.  The  mortgagee  pays  for  the  risk,  and  ought  to  haye  tbe 
benefit    {Ibid.) 

Where  the  decree  directs  the  account  to  be  taken  with  «  all  just  allowaneee,*'  the 
K&Mter  may  on  a  first  or  subsequent  foreclosure  allow  a  sum  paid  for  induraaoe 
Binee  the  k»t  foreolosure,  with  interest,  though  the  decree  simply  directs  him  on  eacii 
-enoeesiiye  Ibreclosare  to  compute  subsequent  interest  and  tax  subsequent  ooett. 
TBediune  y.  Calcutt,  8  Grant,  648.)  This  was  a  case  prior  to  the  Orders  of  1858,  and 
it  would  eeem  that  under  this  section  (18)  the  Master  could  make  soch  allowance, 
tliOQgh  t^  decree  contains  no  stipulation  as  to  *'  all  just  allowanoes." 

'Where  an  Mtigoment  of  the  mortgage  is  made  the  assignee  is  entitled  to  the  taSl 
^UMtnt  Mtm^  due  upon  it,  no  matter  how  much  he  paid  for  it ;  (Philip  t. 
Vahglukn,  and  WUHams  y.  Springfield,  1  Vem.  886  and  476;  Batchelor  y.  MiddletoB, 
6  Hare  75  ;)  unless  the  assignee  be  in  a  fiduciary  relation  to  the  mortgagor.  He  is 
set,  htfweter,  (if  Uie  assignment  be  without  the  conourrenoe  of  the  mortgagor,)  entitled 
•te  i»ei«*thaa  the  amount  actumlly  dite,  as  he  stands  in  the  mortgagee's  place  and  is 
bonnd  1^  the  state  of  account  between  liim  and  the  mortgagor.  (Matthews  y«  Wall- 
Wyn,  4  Yes.  118 ;  Chambers  y.  Gold  win,  9  Ves.  254 ;  Jones  y.  Gibbons,  9  Yes.  411 ; 
Moffatt  y.  Bank  of  Upper  Canada,  5  Grant,  877.)  The  assignee  is  hideed  boond  by 
all  the  equiiiei  between  the  mortgagor  and  mortgagee ;  (Parker  y.  Clarke,  7  Jur.  N. 
8. 1267 ;  9  W.  R.  877 ;  McPherson  y.  Dougan,  9  Grant,  258 ;)  so  that  if  it  comes  to 
his  hands  satisfied  in  any  way  he  can  claim  nothing  under  it,  and  would  be  a  bare 
trustee  of  the  legal  estate.  (Woodruff  y.  Street,  per  Vankousrhnet,  C,  October,  1862, 
not  reported.) 

Iff  the  mortgagor  be  a  party  to  the  assignment,  howeyer,  the  assignee  ifeald  be 
tatHSed  to  the  amount  appearing  due  on  the  huse  of  the  mortgage. 

The  assignee  is  also  bound  by  payments  made  by  the  mortgagor  to  the  mortgagee, 
after  the  assignment,  but  without  noUce  of  it  (Williams  y.  SorreU,  4  Yes.  889  ; 
KorHtAi  T.  MsrshaU,  6  Mad.  475 ;  Oalbraith  y.  Morrison,  6  Grant,  269 :   Bngecson 
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o/  affiMiA<  due  for  purduue  money  in  tuitt  for  speeifie  p0fform<m$e.^-la 
iilLiiig  moeonntB  of  tliis  kind  the  court  is  as  a  rale  bound  striotljr  by  the  terms  of  the 
agreement^  for  as  a  general  rule  the  court  cannot  Tary  the  agreement  made  between 
the  parties,  and  consequently  executes  the  whole  contract  in  the  terms  agreed 
upon,  or  not  at  alL  (Nurse  ▼.  Lord  Seymour,  18  Bear.  269 ;  Genrais  t.  Edwards, 
2  l)fc  &  War.  80.) 

A  contract,  therefore,  for  the  payment  of  the  purchase  money,  or  in  defiinlt  of  pig- 
ment at  the  time  specified,  then  with  interest  from  that  time  at  a  rate  aboTe  the 
former  legal  rate,  was  not  looked  upon  as  usurious,  the  interest  being  looked  upon 
as  purchase  money.  So,  where  the  agreement  is  to  pay  compound  interest ;  (Bef  te  t. 
mgood,  7  Barn.  &  Or.  468;  Floyer  ▼.  Edwards,  1  Cowp.  112;  Henderson  t.  Dick- 
son, per  ^ffraggty  Y.  C,  in  Chan.  U.  C,  1862 ;)  the  contract  in  these  respects  differing 
from  a  mortgage  transaction. 

Where  there  is  no  agreement  as  to  Interest  and  the  purchaser  enters  into  posses- 
ston,  he  will  be  chargeable  with  rents  and  profits,  or  with  interest  at  the  legal  rate 
from  the  date  of  entry.  (Cowpe  t.  Bakewell,  18  Beay.  421 ;  Toft  y.  Stephenson,  7 
Hare,  1 ;  1  DeO.  M.  &  G.  28 ;  5  DeG.  M.  &  G.  786  ;  Tewart  v.  Lawson,  8  Sm.  &  G. 
807 ;)  and  it  would  seem  that  unlike  the  case  of  mortgages  the  Statute  of  Limita- 
tions cited  mpra,  does  not  apply  as  to  arrears  of  interest  being  limited  to  six  years. 
(Bli«h  ▼.  Joy,  8  H.  L.  666 ;  where  40  years*  interest  was  allowed ;  Wallis  ▼.  Bastard, 
4  I>eG.  M.  &  G.  261 ;  17  Jar.  1107  ;  BaTenscroft  y.  Fnsby,  1  Coll.  16 ;  Greenwood 
▼.  Ohunlall,  8  Beav.  418.) 

Where  payments  hare  been  made  on  account  of  the  purchase  money  to  an  amount 
taoeeding  the  interest,  rests  should  be  made.    (GrifSth  ▼.  Heaton,  1  S.  &  S.  271.) 

The  purchaser  is  only  liable  for  interest  Arom  the  time  of  shewing  a  good  title 
where  he  has  not  been  in  possession,  (even  though  the  agreement  be  to  pay  interest 
from  a  certain  time,  from  whatcTer  cause  delay  may  arise,)  if  the  delay  be  fr'om  the 
faolt  of  the  Tender ;  (DeVisme  y.  DeVisme,  1  M.  &  G.  886 ;)  and  so  in  a  sale  under 
a  decree  of  the  court ;  (Robertson  y.  Skelton,  12  Beay.  865 ;)  but  if  the  delay  in 
shewing  title  is  not  from  the  fault  of  the  yendor,  the  purchaser  must  pay  interest 
from  the  day  agreed  upon.  (Sherwin  y.  Shakspear,  6  DeG.  M.  &  G.  617-27-36-86  ; 
Tickers  y.  Hand,  26  Beay.  680.) 

As  to  taking  account  where  the  purchaser  has  been  in  possession  and  the  sale  is 
afterwards  set  aside,  see  Bonoyan  y.  Fricker,  Jac.  166. 

Aceounit  of  amount  due  on  fudgmmU, — The  exemplification  of  the  judgment  is  the 
proper  proof.  Li  taking  an  account  on  a  judgment  the  Master  may  allow  a  reason- 
aUe  sum  for  esecutions  and  sheriff's  fees. 

The  party  against  whom  the  account  is  taken  has  no  right,  as  a  general  rule,  to 
diim  any  set-n^  which  he  might  haye  claimed  at  law ;  (Cameron  y.  McDonald,  7 
Grant,  402 ;)  in  which  case,  howeyer,  such  set-off  wa»  allowed  under  peculiar  our- 
cumstanoes. 

Where  under  the  law  preyious  to  the  abolition  of  registry  of  judgments,  a  creditor 
preyed  hia  judgment  as  a  subsequent  incumbrancer  in  a  foreclosure  suit,  he  was  only 
e&lilied  as  against  the  land  to  charge  six  years*  arrears  of  interest  prior  to  bringing 
his  elaim  into  the  Master's  ofi^e ;  (Greenway  y.  Bromfield,  9  Hare,  201 ;  Henry  y. 
Smith,  2  Dr.  &  War.  881 ;)  it  would  seem  that  the  same  rule  will  apply  to  subse- 
qnent  incumbrancers  generally  made  parUes  for  the  first  time  in  the  Master's  office,  if 
soch  incumbrancers  are  within  the  statute. 

ParUmnkIp  uec^utUi.^AB  to  the  method  of  taking  partnership  aocounts  in  a  diffi- 
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enlt  and  intricate  case,  see  DaTidson  t.  Thirkell,  8  Grant,  880 ;  it  is  oontraiy  to  ilM 
general  rule  to  charge  partners  with  wilfal  neglect  and  dcnfaolt  in  taking  their 
accounts.    (Ibid;  and  see  Bo  we  t.  Wood,  2  J.  &  W.  556.) 

In  taking  partnership  accounts,  the  Master  cannot  find  a  balance  due  from  one 
partner  to  another,  unless  all  the  assets  are  realized  and  the  liabilities  piddL 
(Smith  y.  Crooks,  8  Grant,  821.)  And  see  Crawshay  y.  Collins,  15  Yes.  221 ;  Camp- 
bell Y.  MuUett,  2  Sw.  551 ;  Taylor  r.  Fields,  4  Yes.  896. 

On  a  bill  filed  by  a  surviYing  partner  against  the  executor  of  a  deceased  partner, 
the  ^ecutor  was  held  bound  to  comply  with  the  direction  of  the  Master  to  make  up 
the  partnership  accounts  from  the  books  of  the  partnership  in  his  possession.  (Strathy 
T.  Crooks,  6  Grant,  162.) 

Under  sec.  2,  of  this  Order,  the  Master  can  receive  the  partnership  books  as 
eyidence  for  and  against  partners.  (Lodge  y.  Prichard,  8  BeG.  BL  &  G.  906 ;  s.  c. 
before  the  court  below,  1  Sm.  &  G.  App.  Yiii) 

Capital  advanced  to  the  firm  by  one  of  the  partners  does  not  carry  interest ; 
(Rhodes  y.  Rhodes,  Jo.  658;)  unless  there  be  a  contract  express  or  implied  that  it 
shall  carry  interest. 

In  taking  accounts  after  the  death  of  a  partner,  they  must  begin  with  the  last 
stated  account,  or  if  there  is  no  stated  account,  then  from  the  begimiing  of  the  part- 
nership, and  such  accounts  must  end  with  the  state  of  the  stock  at  the  date  of  the 
death.     (Pemberton  y.  Oakes,  4  Russ.  154.) 

Aeeotmts  between  principal  and  agent. — An  agent  fraudulently  misappropriatiDg 
money  will  be  charged  with  interest ;  (Berwick  y.  Murray,  7  BeG.  M.  k  G.  518  ;  6 
W.  R.  208 ;)  so  where  an  agent  had  received  large  sums  f^om  his  principal  and  used 
them  in  his  own  business  he  was  charged  with  interest  with  annual  rests.  (Land- 
man v.  Crooks,  4  Grant,  868.) 

Where  an  agent  employs  sub-agents  and  the  principal  sustains  loss  thereby,  the 
account  will  be  taken  against  the  agent  **  with  wilful  default."  (Abingdon  t.  Way, 
cited  Seton  on  Decrees,  8rd  ed.,  p.  104.) 

It  is  the  agent's  duty  to  preserve  vouchers;  (Stainton  v.  Carron  Co.,  24  Beav.  846, 
852 ;  8  Jur.  N.  S.  1285 ;)  and  see  this  case  as  to  agent's  accounts  generally. 

Settled  accounts  between  parties  will  not  be  disturbed.  (Newen  t.  Wellen,  81  L. 
J.Ch.  792;  10  W.  R.  745.) 

Accounts  of  irtuteetf  executors  and  adminiatratort.^'As  a  general  rule  persons  of  this 
character  (and  generally  in  a  fiduciary  relation)  are  not  allowed  to  reap  any  benefit 
from  the  manner  in  which  they  perform  their  duty.  (Wedderbum  v.  Wedderbnm, 
2  Keen,  722 ;  4  M.  &  Cr.  41 ;  22  Beav.  84,  100,  124 ;  Jones  v.  Foxall,  15  Bear.  892; 
Morret  v.  Paske,  2  Atk.  54.) 

Nor  will  they  be  allowed  any  thing  for  personal  care  and  trouble  in  the  x>erform- 
ance  of  their  duty  ;  (Robinson  v.  Pett,  8  P.  W.  249  ;  2  Eq.  Ca.  Abr.  454,  PL  10; 
Moore  v.  Frowd,  8  M.  &  C.  60 ;  Kirkman  v.  Booth,  11  Beav.  278  ;)  but  see  Con.  Stat 
U.  C.  cap.  XYL,  sees.  54,  66,  which  provide  for  allowances  to  executors  and  adminis- 
trators for  their  care  and  trouble;  and  see  McLennan  v.  Howard,  9  Grant,  279,  whioh 
decides  that  the  Court  of  Chancery  will  settle  such  allowance  without  a  referttioe  to 
a  surrogate  judge. 

They  are  entiUed,  however,  under  the  head  of  <<ju8t  allowances,"  to  all  reasonable 
expenses  incurred  by  them ;  (Brocksopp  t.  Barnes,  5  Mad«  90 ;)  as  by  neoeanrily 
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wiploTiiig  agents ;  (Bonithon  ▼.  Hockmore,  1  Vera.  816  ;  Wilkinson  t.  Wilkinson, 
2  8.  ft  S.  237 ;  but  see  Weiss  y.  Dill,  3  M.  &  E.  26;)  or  in  paying  the  oosts  of  a 
iolieitor  properly  employed  by  them  ;  (Johnson  y.  Telford,  3  Ross.  477 ;  where  the 
scdkitor's  bUl  was  moderated  but  not  strictly  taxed  by  the  proper  officer ;)  or  in 
reasonably  and  properly  taking  opinions  of  counsel;  (Fearnsy.  Young,  10  Yes.  184 ;) 
bat  not  if  sooh  expenses  were  improper;  (Malcolm  y.  O'Callaghan,  8  M.  &  0.  62 ;) 
but  they  will  not  be  allowed  interest  on  the  expenses  so  incurred  by  them ;  (Gordon  y. 
Trail,  8  Price,  416 ;)'  see  howeyer  Menzies  y.  Ridley,  2  Grant,  544,  where  it  is  held 
that  an  executor  is  entitled  to  interest  on  money  adyanced  by  him  out  of  his  own 
8,  and  properly  expended  in  the  management  of  the  estate. 


If  a  trustee,  &c.,  employ  trust  money  in  speculations  of  his  own  the  cestui  que  trust 
may  either  charge  him  with  legal  interest  or  with  the  profits  actually  made ;  (Docker 
V.  Somes,  2  M.  &.  E.  655 ;)  see  also  Erskine  y.  Campbell,  1  Grant,  570,  where  an 
executor,  haying  applied  the  funds  of  the  estate  to  his  own  use,  and  made  untrue 
statements  in  his  answer,  was  charged  with  interest  teith  annual  rette.  And  see  fur- 
ther as  to  under  what  circumstances  an  administrator  is,  or  is  not  chargeable  with 
interest  and  rests ;  McLennan  y.  Howard,  9  U.  G.  L.  J.  18. 

As  to  the  liability  of  trustees  generally  for  their  conduct  in  the  management  of  the 
estate,  in  getting  in  outstanding  property,  as  to  the  custody  and  inyestment  of  pro- 
perty, for  the  acts  of  their  co*trustees,  &c.,  and  as  to  joining  in  receipts  with  their  co- 
trustees, &c.,  or  in  acquiescing  in  breaches  of  trust,  &c.,  see  2  White  and  Tudor's 
leading  cases  in  Eq.,  pp.  718-766. 

Sbc  14. — Under  any  order  of  reference  to  the  master,  2^*£'^2|^'*gJ 
witnesses  may  be  examined  before  any  examiner  of  the  J^^^/,^^ 
court;  and  upon  the  certificate  of  the  master  foreign 
commissions  may  issue  for  the  examination  of  witnesses 
without  the  jurisdiction  of  the  court ;  the  master  is  to  be 
at  liberty  to  cause  parties  to  be  examined,  and  to  pro- 
duce books,  papers  and  writings  as  he  shall  think  fit, 
and  to  determine  what  books,  papers  and  writings  are 
to  be  produced,  and  when  and  how  long  they  are  to  be 
left  in  his  ofSce ;  or  in  case  he  shall  not  deem  it  neces- 
sary that  such  books  and  papers  or  writings  should  be 
left  or  deposited  in  his  office,  then  he  may  give  direc- 
tions for  the  inspection  thereof  by  the  parties  requiring 
Uie  same,  at  such  time,  and  in  such  manner  as  he  shall 
deem  expedient,  (q)  Thd  master  is  also  to  be  at  liberty  to 
cause  advertisements  for  creditors,  and  if  he  shall  think 
it  necessary,  but  not  otherwise,  for  heirs  or  next  of  kin, 
or  other  unascertained  persons,  and  the  representatiyes 
of  such  as  may  be  dead,  to  be  published,  as  the  circum- 
atftnces  of  the  case  may  require;  and  in  such  advertise- 
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ments  to  appoint  a  time  within  which  soeh  persons  are 
to  come  in  and  prove  their  claims,  and  within  which 
time,  unless  thej  so  come  in,  they  are  to  be  ezclnded 
from  the  benefit  of  the  decree:  and  in  taking  any 
account  of  a  deceased's  personal  estate,  under  any  order 
of  reference,  the  master  is  to  enquire  and  state  to  the 
court  what,  if  any,  of  the  deceased's  personal  estate  is 
out^anding  or  undisposed  of;  and  is  also  to  compute 
interest  on  the  deceased's  debts  from  the  date  of  the 
decree,  and  on  legacies  from  the  end  of  one  year  after 
the  deceased's  death,  unless  any  other  time  of  payment 
is  directed  by  the  will,  and  in  that  case  according  to  the 
will;  and  under  any  order  whereby  any  property  is 
ordered  to  be  sold  with  the  approbation  of  the  master, 
the  same  is  to  be  sold  to  the  best  purchaser  that  can  be 
got  for  the  same — to  be  allowed  by  the  master,  and 
either  in  one  lot  or  in  parcels,  as  the  master  shall  direct; 
and  all  proper  parties  are  to  join  therein  as  the  master 
shall  direct ;  and  under  every  order  whereby  the  delivery 
of  deeds  is  ordered  or  the  execution  of  conveyances  is 
directed,  the  master  is  to  give  directions  as  to  the 
delivery  of  such  deeds,  and  to  settle  conveyances  where 
the  parties  differ,  and  to  give  directions  as  to  the  parties 
thereto,  and  the  execution  thereof;  and  for  the  several 
purposes  herein  enumerated  no  special  order  of  the  court 
shall  be  necessary. 

(q)  A  maflter  is  bound  equally  with  the  court  to  aUow  the  oroBS-ezaminatien  of 
each  witness  on  the  whole  oase  without  regard  to  the  limits  of  the  examination  in 
chief.  In  such  cases  under  extraordinary  circumstances,  however,  the  Master  has  a 
discretion  as  to  charging  his  own  fees.    (CrandeU  t.  Moon,  6  U.  G.  L.  J.  148.) 

It  is  not  necessary  to  obtain  an  order  for  the  transmission  to  the  offioe  of  a  Matter 
in  an  outer  county  by  the  Master  in  Toronto  of  papers  brought  into  his  office,  at  the 
Master  will  do  so  on  prsecipe.     (Alchin  t.  Buffalo,  Grant's  Cham.  24.) 

Sec.  15. — ^Where  in  proceedings  before  the  master  it 
appears  to  him  that  some  persons  not  already  parties 
ought  to  be  made  parties,  and  ought  to  attend,  or  be 
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efiabM  to  altend  the  proceedings  before  him,  he  may  JJJgyjg^^ 
direet  an  office  copy  of  the  Bame  to  be  served  upon  such^''^ 
partiig;  and  upon  due  senrioe  thereof  such  parties  are 
to  be  treated  and  named  as  parties  to  the  suit,  and  to  be 
boond  by  the  decree  in  the  same  manner  as  if  they  had 
been  originally  made  parties  to  the  suit. 

Efery  office  copy  of  a  decree  directed  to  be  served 
imder  this  section,  is  to  be  endorsed  with  a  notice  to  the 
eieot  set  forth  in  schedtde  N«  to  these  orders,  with  such 
Viriatiotia  aa  circumstances  may  requite*  (r) 


(f)  Seh^ole  N.  is  as  foUows : 

80HEDUIJB  N. 

ROnCE  TO  BE  END0R8BD  ON   AN  OFFICE  COPY  OF  A  BfiCREE  UNDER 
ORDER  XXXTV.,  SEC.  6,  AND  ORDER  XLII.,  SEC.  15. 

To  Mr. ,  th%  person  upon  whom  sorrioe  has  been  directed. 

(Set  oat  the  order.) 

I^yon  wish  to  apply  to  discharge  the  foregoing  order,  or  to  add  t6  or  Yai7  the  de- 
cree, /on  must  do  so  within  fourteen  days  fVom  the  service  hereof.  ^When  the  orde^ 
fixes  a  time  for  the  further  proceedings,  add.)  And  if  yon  fail  to  attend  at  the  fini6 
sad  place  appointed,  either  in  person  or  by  your  solicitor,  sdoh  order  will  be  madtf 
ttd  proeeedihgs  taken  in  your  absence,  as  the  judge  may  think  jnst  and  expedient ; 
^  yon  will  l^  bound  by  the  decree  and  the  further  proceedings  in  the  cause  in  the 
BUM  manner  as  if  you  had  been  originally  made  a  party  to  the  snit,  ioHhaut  any 
fmhernoiice. 

See  n^d,  pages  11, 16,  Order  VI.  of  the  Orders  of  June,  1858,  see.  2,  rule  6,  and 
I'ittmon  Y.  Holland,  7  Grant,  1 ;  6  U.  C.  L.  J.  256 ;  there  cited.  And  see  also 
Orders  of  29th  June,  1861,  tupra,  p.  137,  as  to  persons  interested  In  the  ei^uity  of 
ledea^tion  being  made  parties  in  the  Master's  office. 

Q»oy,  has  the  Master  power  to  make  parties  unless  so  directed  by  the  decree? 

See  also  the  Orders  of  the  10th  day  of  January,  1868,  as  to  serTioe  of  parties  out 
of  the  jorisdiction.  Order  VII.  of  these  orders  provides  for  ser?  ice  ont  of  jurisdiction 
iiAder  Stat.  20  Vic,  cap.  56,  sec.  16,  and  it  has  been  held  that  where  persons  mada 
PMIies  in  the  Master's  office  are  served  with  an  office  copy  of  the  decree  under  this 
wition  (15)  the  time  limited  in  the  seetion  within  which  they  are  to  appear  in  the 
■ttler^  office  must  be  the  time  within  which  they  are  to  appear  as  provided  for  by 
the  Ofden  of  January,  1868.  In  effect  the  office  copy  decree  and  notice  so  serreA 
IwiogI  the  party  served  before  the  court  for  the  first  time,  and  is  held  ta  ba  i 
8^08  to  the  service  of  an  office  C9py  of  a  bill  of  complaint. 

Sic.  16.— So  soon  as  the  hearing  of  any  matter  pend- 
26 
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R^jt.prop»^«ing  before  the  master  shall  have  been  completed,  he  shall 
^^    '  so  inform  the  parties  to  the  reference  then  in  attendance, 

and  shall  make  a  note  to  that  effect  in  the  master's 
book;  and  after  such  entry  no  further  evidence  shall  be 
received,  («)  or  proceedings  had,  without  the  special  per- 
mission of  the  master;  but  the  master  shall  proceed  to 
prepare  his  report  or  certificate  without  further  warrant, 
except  the  warrant  to  settle,  which  shall  be  served  on 
the  parties  as  the  master  shall  direct  So  soon  as  the 
master's  report  or  certificate  shall  have  been  prepared, 
it  shall  be  delivered  out  to  the  party  prosecuting  the 
reference,  or  in  case  he  shall  decline  to  take  the  same, 
then,  in  the  discretion  of  the  master,  to  any  other  party 
applying  therefor;  and  a  common  attendance  shsJl  be 
allowed  to  the  party  taking  the  same. 


(«)  In  a  creditor's  emit  a  witness  was  examined  by  the  plaintiff  with  the  view  of  dUs- 
■Uowing  the  olaim  of  an  alleged  creditor  after  the  eildenee  had  been  closed,  the  pluntiff 
moved  the  court  (on  affidavit  staUng  that  he  had  since  learned  that  the  witness  could 
have  deposed  that  the  alleged  creditor  had  admitted  a  settlement  of  his  claim)  for 
leave  to  re-examine  the  witness,  but  the  motion  was  refused  with  costs.  (Patterson 
T.  Scott,  1  Grant,  682.) 

Where  the  party  on  whom  the  onu$  probandi  lies  produces  evidence  (such  as  a  re- 
ceipt or  release)  of  so  conclusive  a  nature  that  he  is  justified  in  relying  on  it  in  the 
first  instance  and  closes  his  evidence,  and  the  other  side  produces  testimony  tending 
to  shake  such  evidence,  further  evidence  in  support  will  be  allowed,  though  in 
strictness  it  might  have  been  produced  in  the  first  instance,  and  the  other  side  wiU 
be  entitled  to  adduce  tesdmony  rebutting  or  explaining  the  fresh  evidence.  (Moody 
T.  MoCann,  Grant's  Cham.  88.) 

SelilemerU  and  ngnatwre  qf  report. — ^Evidence  must  not  be  received  by  the  Master 
after  he  has  settled  his  report    (Thompson  v.  Lambe,  7  Yes.  587.) 

The  Master's  report  had  been  confirmed ;  the  cause  came  on  for  further  directaonSy 
when  the  court,  from  the  facts  stated  in  the  report,  entertaining  great  doubt  as  to 
the  correctness  of  the  Master's  finding,  declined  to  act  upon  it,  though  it  relused 
then  to  alter  it  (Gregory  v.  West,  2  Bea.  642.)  The  court  must  give  credit  to 
what  the  Master  reports  as  occurring  in  his  presence.  (Walmsley  v.  Walmsley,  3  J. 
ft  L.  666.)  Pending  an  enquiry  before  the  Master,  the  court  will  not  interfere  with 
Ids  conduct  The  dissatisfied  party  must  wait  until  the  report  is  made,  and  tbun. 
appeal  from  it,  before  it  is  confirmed.  (Maddeford  v.  Austwfck,  11  Sim.  208 ;  10  JU 
J.  Ch.  106;  4Jur.  1107.) 

The  Master's  report  speaks  from  its  date.  (Jennings  t.  Elster,  1  M.  &  K.  440 :  2 
I..J.N.S.Ch.  72.) 
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Sec.  17. — Reports  become  absolute,  without  onier^JJJ^^^jJjJj*^ 
confirmiDg  the  same,  in  fourteen  days  a^^r  the  signing  ***■• 
thereof,  unless  previously  appealed  from.  An  appeal 
shall  lie  to  the  court  upon  motion,  within  fourteen  days 
from  the  signing  of  the  report,  in  respect  of  the  finding 
of  the  master  upon  any  matter  presented  in  his  office  for 
his  decision,  without  objections  or  exceptions  being  pre- 
Tiously  taken.  The  appeal  motion  may  be  made  by  any 
party  affected  by  the  report;  and  upon  notice  thereof 
beiag  served,  all  the  proceedings  before  the  master  in 
die  matter,  and  all  papers  and  evidence  relating  thereto, 
are,  at  the  instance  of  any  party  interested  therein,  to 
be  transmitted  bj^the  master  to  the  registrar,  to  be  pro- 
duced by  him  in  court,  upon  the  hearing  of  such 
motion,  (t) 


(t)  This  Beetion  ib  altered  and  varied  by  the  Orders  of  the  29th  Jane,  1861,  which 
80  fiff  ts  pertain  to  this  section  are  as  foUoir : 

"APPEALS  FROM  BLASTER'S  REPORT. 

Section  17  of  General  Order  XLII.,  is  altered  and  varied  in  the  following  particular : 

Beports  become  absolute,  without  order,  confirming  the  same  at  the  expiration  of 
foQrt«en  days  after  the  filing  thereof,  unless  previously  appealed  from.  An  appeal 
A»il  lie  to  the  court  upon  motion,  at  any  time  from  the  signing  of  the  report,  to  the 
expiration  of  fourteen  days  from  the  filing  of  the  same  in  respect  of  the  finding  of 
the  Master  upon  any  matter  presented  in  his  office  for  his  decision,  without  object- 
tioos  or  exeepUons  being  previously  taken. 

It  shall  be  competent  for  any  party  affected  by  the  report  to  file  the  same,  or  a 
diq)licate  thereof^  and  the  filing  of  such  duplicate  shaU  have  the  same  effect  for  the 
pvposes  of  this  order  as  the  filing  of  the  report,  by  the  party  taking  the  same.*' 

The  long  vacation  is  reckoned  in  computing  the  time, for  confirmation  of  th^ 
Master's  report. 

It  is  sufficient  that  notice  of  appeal  be  served  within  the  fourteen  days,  the  appeal 
need  not  come  on  within  that  time.  (Grimshawe  v.  Parks,  6  U.  C.  L.  J.  142.)  A 
P^rty  cannot  appeal  after  fourteen  days  without  leave.  Where,  however,  notice  of 
tbe  sppeal  was  given  one  day  too  late,  and  the  other  side  instead  of  moving  to  set 
^  pn>ceeding  aside,  served  notice  of  cross-appeal,  it  was  held  that  he  waived  the 
^ii^larity.    (Larklnv.  Armstrong,  Grant's  Cham.  81.) 

^ere  the  fourteen  days  had,  through  oversight,  been  aUowed  to  expire,  lea;?6  to 
appeal  was  given  on  paying  costs  of  the  application.  (Coxens  ▼.  McDougaU,  Qr«atfs 
vhan.  29.)    And  see  also  as  to  obtaining  leave  to  appeal  after  oonfinnation  of  the 
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MMior'f  report,  ABen  t.  Allen,  1  IHok.  862;  1  8wmi.  1(7,  n;  HmtMju  t.  Jk^,  1 
Yes.  8r.  199;  1  8w.  158 ;  Yes.  Sr.  Supp.  109;  MorUrar.  Hall,  4  L.  J.  N.  8.  58;  B. 
of  Bath  T.  B.  of  Bradford,  2  Yea.  Sr.  587;  Turner  v.  Tomer,  IJ.  &  W.  89;  1  Sir.  164. 

Wbore  the  report  is  flrom  iti  natmre  final,  and  does  not  require  eonfinnation,  pro- 
oeedings  may  bo  taken  npon  it,  though  the  fonrteen  days  hare  not  elapsed.  (Empilns- 
ham  ▼.  Short,  11  8im.  78 ;  In  re  Yaggie,  7  U.  C.  L.  J.  293.) 

Oeneral  rep^rtM,-^k%  a  role  the  Master  has  no  authority  to  report  npon  any  thing 
not  directed  by  the  decree.  (Lee  t.  'Willock,  6  Yes.  605.)  It  has,  howeTer,  been 
asserted,  that  tiie  Master,  wdere  ftom  the  difficulty  of  the  matter  he  thinks  proper, 
baa  a  general  power  to  report  speoially ;  (ulnon,  2  Atk.  621 ;  Champemowne  t. 
Scott,  4  Mad.  209 ;  ,bnt  see  Qanderton  t.  Ganderton,  18  Sim.  182 ;)  there  is  no  doubt, 
howsTer,  he  has  such  power  in  taking  an  aocount.    {Anon,  2  Atk.  621.) 

If  a  Master  reports  as  to  matters  not  referred  to  him,  the  oourt  wiU  pay  no  aUsB- 
tion  to  such  matters;  (Jenkins  y.  Briant,  6  Sim.  605;)  if,  howcTer,  an  ol^ectioiiis 
desired  to  be  taken  to  a  report  on  the  aboTe  ground,  it  should  be  by  moTing  before 
confirmation,  that  it  may  be  referred  back  to  the  Master  to  review  his  report;  (i6tf;) 
it  would  seem  to  be  improper  to  take  such  objection  by  way  of  appeal  from  the  report. 

ilHd;  and  see  Bufford  y.  Bishop,  5  Buss.  847)  And,  on  the  other  hand,  if  the 
laster  do  not  report  on  sufficient  facts  for  the  court  to  make  any  decree  on  finctWr 
directions,  a  reference  back  to  the  Master  to  review  bis  report  will  be  directed, 
(Turner  y*  Turner,  1  Dick.  818 ;  1  Sw.  156,  n.) 

Where  the  discretion  of  the  court  has  been  exercised  and  the  Master  is  only  called 
upon  to  i»erform  some  act,  (such  as  to  settle  conveyances  or  appoint  trustees,)  or 
make  some  enquiry  necessary  for  carrying  out  the  order  whioh  tne  court  has  uttde^ 
the  report  does  not  require  confirmation.  (Daniell's  Ch.  Pr.,  2nd  ed.,  1485,  1st  Am. 
ed. ;  and  see  Ottey  v.  Pensam,  1  Hare,  824.) 

The  time  for  confirmation  of  the  report  may  be  enlarged  on  special  application 
therefbr.    (Hand.  169.) 

Separate  reporH. — The  Master  has  power  to  make  a  separate  report  vithovt  a 
spedal  direction  in  the  decree.  See  the  70th  of  the  Bnglish  orders  of  1828,  and  fsiif 
are  tl)e  Eaglish  orders  prior  to  1887  applicable  here,  where  they  do  not  coufliot 
irith  our  own  ?  Separate  reports  are  subject  to  the  same  rules  as  general  reports,  as 
to  appealing  therefrom,  &c.  (Drever  v.  Maudesley,  7  Sim.  240*)  It  would  seen, 
however,  that  a  cause  cannot  be  set  down  for  hearing  on  further  directions  on  a  fl^M- 

Sie  report;  if  such  report  is  required  to  be  acted  upon  it  must  be  by  petition  pray- 
g  such  directions  as  arise  out  of  such  separate  report.  {Danieirs  2ad  ed.,  p.  1476; 
1st  Am.  ed.)  The  separate  report  should  be  alluded  to  in  the  general  report  so  that 
the  court  msy  see  that  all  matters  referred  have  been  disposed  of.  (Bennett* s  Mas- 
isr'8  offiee,  IS.) 

Ae  to  correcting  error  in  Matier^a  report — The  Master,  in  making  a  eubseqvent 
iiyort,  ii  not  at  Uberty  to  correct  an  error  in  his  previous  report,  and  if  the  otjeckioB 
/that  ha  hms  inade  buoo  correction)  be  apparent  on  the  face  of  the  report  the  oljeot- 
l^g  party  is  not  driven  to  appeal.    (Crooks  v.  Street,  Grant's  Cham.  78.) 

A  oleiioftl  onror  in  a  report  whereby  the  time  for  payment  of  mortgage  money  was 
materially  shortened,  was  allowed  to  be  amended  on  an  «s  parte  application  of  the 
plaintiff ;  (White  t.  Courtney,  Grant's  (%am.  11 ;)  and  see  Airther  as  to  ^■»«M««g 
grstre  tnfeiports ;  Yow  v.  Townsend,  1  Dick.  59;  Weston  v.  Haggerston,  G.  Coop.  184; 
jSatdb§ttT«  Cv«mome,  Sau.  ^  S.  675. 

Where  %  blU  had  been  taken  pro  eonfem  against  the  detodant  en  a  tale  dMfea, 
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i  iiHvmbmKMf  prored,  sfte  the  fiasl  order  had  been  made  and  the 
t  of  aale  pabliihed  it  was  diacorered  that  the  Master  had  omitted  to  in- 
ehide  in  his  report  two  items  of  interest  amonnting  to  a  large  sam,  as  set  forth  in  the 
pliintiff 's  affidayit  of  claim,  the  error  appearing  on  the  face  of  the  papers  filed.  On 
an  aflSdaTit  stating  these  fkets,  and  on  prodnction  of  the  papers  from  the  Master's 
eSee,  £$ten,  Y.  C,  held  that  there  was  no  necessitj  for  appointing  a  new  day  for 
pajment,  and  made  an  order  referring  it  back  to  the  Master  to  take  a  fresh  account 
of  the  plaintiff's  clum,  to  amend  his  report,  and  leate  was  men  to  fix  a  new  upset 
ptiee  and  to  postpone  the  sale  if  necessary.     (Bessey  t.  Graham,  9  U.  C.  L.  J.  82.) 

AppmU  frtm  MatUi^i  fi^port.— Appeals  do  not  Ue  against  a  mere  certificate  of  a 
master  as  of  non-prodnction  of  docnments  in  his  office,  or  of  proceedings  in  his 
oiSee,  granted  nnder  see.  9  of  4hls  order,  or  of  taxation ;  (Jones  t.  Powell,  1  Sim. 
887;  Kemp  y.  Wade,  2  Keen,  687 ;  Pitt  v.  Mackreth,  8  Bro.  C.  C.  821 ;  In  re  Con- 
nere,  4  Beay.  88 ;  Lncas  v.  Temple,  9  Yes.  299 ;  Pnrcell  y.  McNnmara,  12  Yes. 
170;  Fenton  t.  Crickett,  8  Mad.  496;)  the  proper  conrse  is  to  move  to  qnash  the 
eertiieate  if  it  be  wrong,  or  in  case  of  taxation  a  petition  stating  the  items  alleged 
to  be  erroneoiyi  should  be  presented  for  leaTC  to  review  the  taxation,  and  if  leave 
he  granted  the  jn4ge  will  decide  npon  the  items.    {Ibid) 

Where  the  error  is  apparent  on  the  foce  of  the  report,  as  a  wrong  legal  dednoiion 
from  facta  stated  correctly,  an  anpeal  is  not  necessary,  the  point  may  be  argued  on 
fiffther  directions.  (Adams  t.  Claxton,  6  Yes.  226 ;  and  see  Bick  t.  Hotly,  IVLk 
K.312.) 

Any  party  to  the  suit  interested  in  the  report  may  appeal  against  it ;  also  oredl- 
ton  who  have  proved  their  claims  even  though  not  parties ;  (Wilson  ▼.  Wilson,  2 
MoQ.828 ;)  and  persons  claiming  to  be  creditors  but  whose  claims  the  Master  has  dis- 
illowed  may  (upon  obtaining  leave)  appeal  against  so  much  of  the  report  as  relates 
to  their  claims.  (Lockhart  t.  Hardy,  6  Bea.  806 ;  Gregg  v.  Taylor,  4  Buss.  279; 
Paynter  t.  Houston,  8  Mer.  297.)  If  the  Master  in  a  creditor's  suit  disallow  the 
diim  of  the  pluntiff,  who  appeals,' the  court  will  not  take  the  carriage  of  the  decree 
from  the  plidntiff  pending  the  appeal.    (Jeudwine  v.  Agate,  5  Buss.  288.) 

Beports  which  do  not  require  confirmation  mc^  be  appealed  against  as  weH  as 
other  reports.  (Empringham  v.  Short,  11  Sim.  80 ;  but  see  Ottey  v.  Pensam,  1 
Hare,  822;  Bussel  v.  Buchanan,  9  Sim.  167.) 

The  Matter's  report  is  prima  fane  evidence  of  what  it  contains,  unless  appealed 
from.  No  motion  founded  on  such  report  can  be  entertained  while  the  appeid  is  un- 
heard. (Nichols  V.  McDonald,  6  Grant's  Ch.  B.  594 ;  4  U.  C.  L.  J.  260;  on  appeal 
8  GrtnVs  Ch.  B.  106.)  Qutry^  whether  a  motion  founded  on  such  matters  contained 
in  the  report  as  are  not  the  sutgect  of,  and  are  unaffected  by,  the  appeal  would  not 
hs  entertained.  (Ibid,) 

ITpon  an  appeal  tram  the  Master's  report  although  it  would  have  been  more  satis* 
HMtory  to  the  court  and  also  in  accordance  witii  the  practice,  to  have  referred  the 
erne  YMck  to  the  Master,  or  directed  a  re-argument  of  the  case,  the  court  consider- 
hig  the  great  delay  and  expense  to  which  the  parties  had  been  already  subjected, 
nndertook  the  settlement  of  the  account,  and  made  an  order  varying  the  finding  of 
the  Master  to  suit  the  true  state  of  the  account  between  the  parties,  so  far  as  the  evi- 
dence would  enable  them  to  do  so.     (Saunders  v.  Christie,  7  Grant's  Ch.  B.  149.) 

A  party  though  having  the  same  interest  as  the  appellant  has  nevertheless  a  right 
to  be  present  on  the  argument  of  the  appML    (Larkin  v.  Armstrong,  Grant's  Cham. 

Whoe  an  inenmbrancer  tvho  otjeoted  to  the  priority  as  found  by  the  Master  ap- 
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pealed  from  the  finding,  the  eonrt  oontidered  this  more  oontenient  thaa  moving  te 
discharge  the  Master's  order  making  him  a  party,  though  such  oonrse  was  also  opea 
to  him.    (MoDonald  t.  Bodger,  8  U.  G.  L.  J.  246.) 

Under  this  section  the  appellant  oocnpies  the  same  position  as  under  the  old  prao- 
tioe  he  would  have  done  on  bringing  in  objections,  and  is  therefore  at  liber^  to  shew 
the  report  wrong  on  any  groi^d  specified  in  his  notice  of  motion  ;  the  notice  of  mo- 
tion by  way  of  appeal  haTing  been  substituted  for  the  old  practice  of  objections  and 
exceptions.  Parties  may  conduct  themselves  in  the  masters  office  so  as  to  preclude 
objections  to  proceedings,  no  matter  how  erroneous,  but  apart  from  such  specialities, 
the  whole  case  is  open  to  them  on  appeaL     (Davidson  t.  Thirkell,  8  Grant,  880.) 

The  practice  is,  however,  to  state  the  objections  to  the  report  in  the  notice  of  mo- 
tion, and  the  notice  of  motion  must  set  out  each  objection  to  the  report  (with  suffi- 
cient particularity)  upon  which  the  appellant  relies,  although  he  may  conclude  with 
a  general  objection  to  the  whole  report,  and  the  report  if  referred  back  at  all  must 
be  referred  back  on  one,  at  least,  of  the  grounds  stated  in  the  notice  of  motion. 

It  would  seem  that  the  appellant  on  the  argument  is  not  confined  to  the  grounds 
of  appeal  set  forth  in  his  notice.     (Abell  v.  Heathcote,  4  Bro.  G.  G.  278,  288.) 

The  counsel  for  all  parties  on  the  argument  may  be  heard  in  support  of  the  report 
but  only  the  counsel  of  the  appellant  can  be  heard  in  support  of  the  appeaL  (2 
Smith's  Gh.  Pr.,  8rd  ed.  876.) 

On  the  appeal  no  evidence  can  be  used  which  was  not  before  the  Blaster  when  he 
made  his  report ;  (Redifer  v.  O'Brien,  8  Mad.  44 ;  Davis  v.  Davis,  2  Atk.  21 ;  but  see 
Hedges  v.  Gardonnel,  2  Atk.  408;)  so  the  defendant's  answer  cannot  be  read  on  the 
app«d,  if  it  was  not  read  before  the  Master.    (Rands  v.  Pushman,  6  Sim.  46.) 

The  court  cannot  make  any  order  on  the  appeal  inconristent  with  the  deoree,  as 
all  proceedings  subsequent  to  a  decree  should  be  consistent  with  it  (Brown  t.  De 
Tastet,  Jac.  '293 ;  East  India  Go.  t.  Eeighley  4  Mad.  16.) 

If  on  the  appeal  the  report  is  referred  back  to  the  Master,  the  reservation  of  tat- 
ther  directions  is  continued  until  the  Master  shall  have  made  his  report  (Daubeny 
T.  Goghlan,  12  Sim.  507.) 

Remwing  report — When  it  is  referred  back  to  a  Master  to  review  his  report,  be  is 
at  liberty  to  receive  further  evidence ;  (Twyford  v.  Trail,  3  M.  &  G.  645 ;)  and  that, 
too,  without  special  order;  (Gottrell  v.  Watkins,  1  Bea.  866 ;  8  Jur.  283 ;)  and  where, 
on  a  reference  as  to  title,  the  Master  has  reported  in  favour  of  the  tiUe,  but  upon  appeal 
ftrom  his  report  the  court  thinks  he  has  done  so  erroneously  or  on  insufficient  grounds, 
the  course  is  to  give  the  respondent  the  option  of  a  reference  back  to  the  Master  to 
review  his/eport.  (Gurliog  v.  Flight,  2  Phil.  618;  17  L.  J.  Gh.  859  ;  12  Jur.  428 ; 
varying,  s.  c,  6  Hare,  49;  17  L.  J.  Gh.  79;  12  Jur.  91.)  And  see  Andrew  v. 
Andrew,  8  Sim.  890 ;  Egerton  t.  Jones,  8  Sim.  892.  Where  a  party  has  had  an 
opportunity  of  raising  a  question  in  the  Master's  office,  but  does  not,  and  after- 
wards applies  to  the  court  for  liberty  to  do  it,  the  report  will  for  that  purpose  be  sent 
back  to  the  Master  to  review ;  but  the  party  applying  must  pay  the  other  party  his 
costs  as  between  solicitor  and  client.   (Kelly  v.  Bonynge,  2  MoU.  888.) 

RBGISTRAR'S  OFnGB.— SOLIGITOR'S  AND  AGENT'S  BOOK.— 
OFFIGE  OOPIES. 

XLni. — The  registrar  is  to  keep  in  his  office  a  book 
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to  be  called  "The  Solicitors  and  Agents'  Book,"  inJJfp^J^g^^ 
which  each  solicitor  residing  elsewhere  than  in  the  city"*****"*^*^*^ 
of  Toronto  is  to  specify  the  name  of  an  agent  being  a 
Bolioitor  of  this  coart,  and  leaving  an  office  in  the  city  of 
Toronto^  npon  wl^om  pleadings,  writs,  notices,  orders, 
appomtments,  warrants,  annd  other  documents  and  writ- 
ten communications  may  be  seryed. 

Where  the  pleadings  in  any  case  have  been  filed  in 
the  office  of  the  registrar,  there  all  pleadings,  writs, 
noticep,  orders,  appointments,  warrants,  and  other  docu- 
ments and  written  communications  in  relation  to  such 
suit,  which  do  not  require  personal  service  upon  the 
party  to  be  affected  thereby,  are  to  be  served  upon  the 
solicitor,  when  residing  in  the  city  of  Toronto,  or,  where 
the  solicitor  resides  elsewhere  than  in  the  city  of  Tor- 
onto, then  upon  his  agent  named  in  '^  the  Solicitor  and 
Agent's  Book,"  as  provided  above ;  and,  where  the  plead- 
ings have  been  filed  elsewhere  than  in  the  office  of  the 
registrar,  then  all  notices,  appointments,  warrants,  and 
other  documents  and  written  communications  in  relation 
to  matters  transacted  in  court,  or  chambers,  or  in  the 
office  of  the  master  or  registrar,  are  to  be  served  in  like 
manner;  and  if  any  solicitor  neglect  to  cause  such  entry 
to  me  made  in  "The  Solicitor  and  Agent's  Book"  the 
leaving  a  copy  of  any  such  pleading,  writ,  notice,  order, 
appointment,  warrant,  or  other  document  or  written 
communication,  for  the  solicitor  so  neglecting  as  afore- 
said, in  the  office  of  the  registrar,  is  to  be  deemed 
suffieient  service,  unless  the  court  direct  otherwise,  {u) 

(tr)  JSee  Order  promulgated  on  the  29th  of  Jane,  1861,  as  to 

«  NOTICES,  APPOINTMENTS,  &c.,  HOW  TO  BE  SERVED. 

The  General  Order  of  this  Court,  number  43,  is  altered  and  varied  in  the  foUowing 
pttrtumlara: 

Where  the  pletdingB  in  any  oause  haye  been  filed  in  the  office  of  the  Begistrar  of 
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tb«  Court,  al  Toronto,  or  in  the  offioe  of  any  Deputj-Begbtrar,  all  notioM,  ^>p«iiii^ 
ments,  warrants,  and  other  documents  and  written  oommnnications  in  relation  to 
matters  transacted  in  Court  or  Chambers,  or  in  the  office  of  the  Master  or  Eegtstrar, 
which  do  not  require  personal  servioe  upon  the  party  to  be  affected  thereby  are  to  be 
served  upon  the  solicitor,  when  residing  in  the  city  of  Toronto ;  and  when  the  solici- 
tor to  be  served  resides  elsewhere  than  in  the  oiAy  of  Toronto,  then  snoh  ttoUeee, 
appointments,  warrants,  and  other  dooaments,  and  written  commanioationa  afore« 
said,  may  be  served  either  upon  such  solieitor,  or  upon  his  Toronto  ag^t,  named  in 
the  "  Solicitors'  and  Agents'  Book ;"  unless  the  Oonrt,  or  a  Judge  thmof,  or  a  Mm* 
ter,  before  whom  any  such  proceeding  may  be  had  shall  give  any  direction  as  to  the 
solicitor  upon  whom  any  such  notice,  appointment,  warrant,  or  other  document  or 
written  communication  shall  be  served.  And  if  any  solicitor  neglect  to  cause  such 
entry  to  be  made  in  '*  the  Solicitors'  and  Agents'  Book,"  as  is  required  by  the  i^to 
general  order,  the  leaving  a  copy  of  any  such  notice,  appointment,  warrant  or  other 
document,  or  written  communication  for  the  solicitor  so  negleotidf  as  afor^Batd,  in 
the  office  of  the  Registrar,  is  to  be  deemed  sufficient  service,  unless  the  Court  <Urect 
otherwise." 

As  to  the  powers  and  duties  of  Registrars  generally,  see  Davenport  r.  Stafford,  S 
Bea.  603. 

The  Registrar  in  drawing  up  decrees  may,  by  consent,  introduce  8m<^  aU4mfi#at 
in  the  decree  as  he  thinks  the  court  would  sanction,  and  such  alterations  will  be 
binding  on  the  parties.     See  observations  of  Lord  Langdale  in  8  Bea.  611. 

The  decree  or  order  is  said  to  be  <*  passed  "  when  the  Registrar  has  inserted  his  ini- 
tials in  the  last  page  as  an  authority  to  the  entering  clerk  to  enter  H  in  the  Begtstraf'S 
book.  (Seton  on  Decrees,  684.)  In  our  court  the  Registrar's  practioe  is  to  sign  ths 
decree  or  order  as  an  authority  for  it  to  be  entered.  All  proceedings  on  a  decree  or 
order,  before  it  is  entered,  are  voidable  and  irregular*  (Tolson  v*  Jmis,  8  B#a«  304.) 
When  passed  and  entered  it  can  only  be  varied  on  a  re-hearing«  (Seton  on  Decrees, 
688.) 

An  order  drawn  up  in  the  absence  of  a  defendant,  will  not,  unless  error  either  of 
form  or  substance  be  shewn,  be  set  aside.  (Smith  t.  Aotoa,  26  Bea.  6l»9<)  A  notiOa 
to  draw  up  an  order  served  one  day  for  the  next  is  regular.  {Re  Christmas,  19  Bea. 
619.) 

A  certificate  of  the  Registrar  will  be  conclusive  as  to  *the  filing  of  a  pleading. 
(Beavan  t.  Burgess,  10  Jur«  68.) 

Unless  satisfied  that  the  office  copy  is  insufficient,  the  court  will  not  ord«r  prodno- 
tion  of  the  original  document  (Attomey-Qeneral  v.  Ray,  6  Bea.  886 ;  2  Hare,  618) 
8  Hare,  836 ;  and  Jervis  v.  White,  8  Yes.  813.)  And  if  an  order  be  applied  for.  the 
application  should  not  be  at  parte,  (Lamb  v.  Danby,  9  W.  R.  766;  6  L.  T.  N.  8.  Mfc) 

toSeSd^on  ^^^'  2. — Upon  every  writ  sued  oufc,  and  upon  erety 
writf,4c.  information,  bill,  demurrer,  answer,  or  other  pleading  or 
proceeding,  there  shall  be  endorsed  the  name  or  firm 
and  place  of  business  of  the  solicitor  or  solicitors  by 
whom  such  writ  has  been  sued  out,  or  such  pleading  or 
other  proceeding  has  been  filed;  and  when  such  aotioir 
tors  are  agents  only,  then  there  shall  be£irt^r  eadomed 
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ttereom  ihd  name  or  firm^  and  place  of  bnsiness  of  the 
prin^i^  Mlioitor  or  solkitors. 

Sec,  3. — ^Every  party  suing  or  defending  in  perdon 
is  to  cause  to  be  endorsed  or  written  upon  every  writ 
which  he  sues  out,  and  upon  every  information,  bill,  whw«p«r^icto 
demurrer,  answer,  or  other  pleading  or  proceeding, 
his  name  and  place  of  residence,  and  also  (when  his 
place  of  residence  is  more  than  three,  miles  from  the 
office  where  such  pleading  or  other  proceeding  is  filed) 
another  proper  place,  to  be  called  his  address  for  service, 
not  more  than  three  miles  from  the  said  office,  where 
writs,  notices,  orders,  warrants,  and  other  documents, 
proceedings  dnd  written  communications,  may  be  left 
for  him. 

Sec.  4. — ^In  future  office  copies  of  pleadings  MdJJJJJ^JfJJ^**' 
affidayits  are  to  be  made  by  the  solicitor,  and  examined  J23l^,jttt 
and  certified  by  the  registrar,  (v)  ***"• 


(»)  TOb  section  oorreBponds  with  tlie  English  Order  No.  XXXVI.,  Boles  1,  2,  8»^^** 
&  Id  a  prewing  matter  dnring  the  long  Taoation,  the  court  took  the  original  affid  ^^^ 
into  its  custody,  and  acted  upon  them  as  if  they  were  filed,  instead  of  using  the  o  ^^^ 
eepiee.    (Attorney-General  t.  Lewis,  8  Bea.  179.)    In  other  oases  the  court  wiU 
<io  10.    (>ackson  t.  Caasidy,  10  8im.  826.) 

Taking  ta  office  copy  of  wk  answer  is  not  a  wairer  of  a  contempt ;  (Woodward  t. 
Twinaine,  9Sim.  801 ;  Anon,  16  Ves.  174;  Mackrell  t.  Fisher,  14  Sim.  604;)  nor  of 
tD  irregularity  in  the  dtle.  (Fry  y.  Mantell,  4  Bea.  485.)  But  see  Herrett  t.  Rey- 
ieldi,2Qif.409;  8W.  B.406;  6  Jur.  N.  8.  880. 

Any  par^  requiring, an  c^ce  copy  of  any  pleading ^p^^^JJ^p^ 
or  affidayit  is  to  make  a  written  application  for  the  same^^^Pjf^ 
to  the  solicitor  of  Ae  party  by  whom  it  has  been  filed,  SitjS*?^ 
w  on  whose  behalf  it  is  to  be  used;  and  when  such        ****** 
party  has  no  solicitor,  then  to  the  party  himself. 

When  an  application  is  made  for  an  office  copy  of 
^  pleadbg  or  affidavit  it  is  to  be  delivered  within 
27 
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JJjj^^^JJ^  forty-eight  hours  from  the  time  of  such  demand,  (w)  and 
eight  boon.       j^^y  further  time  which  may  elapse  before  the  delivery 
thereof  is  not  to  be  computed  against  the  party  demand- 
ing the  same. 


(w)  See  Order  XL.,  see.  4,  whioh  is  as  follows :  <<  Any  party  who  requires  an  office 
copy  of  an  affidavit  to  be  used  npon  any  application  is  to  demand  the  same  fh>m  the 
solicitor  of  the  party  by  whom  such  affidavit  has  been  filed,  or  on  whose  behalf  it  is 
to  be  used,  and  such  copy  is  to  be  ready  for  delivery  within  forty-eight  hours  from 
the  time  of  such  demand,  or  within  such  other  Ume  as  the  court  may  in  any  otM 
direct." 

See  also  section  4  of  the  Orders  of  the  18th  day  of  April,  1859. 

Office  copies  of  pleadings  and  affidavits   are  to  be 
written  on  paper  of  convenient  size,  in  a. neat  and  legi- 
ble manner,  and  unless  so  written  the  solicitors  furnish- . 
ing  them  are  not  to  be  paid  for  the  same. 

Papers  Bty  be        Sbo.  6. — All  documents  of  whatever  nature  required 
tbrrashthe  port  to  be  transmitted  to  the  registrar  of  the  court,  or  any  of 


mmmntSr^  *^®  deputy  registrars,  may  be  so  transmitted  through 
the  post  office,  under  cover,  directed  to  the  registrar  or 
deputy  registrar,  as  the  case  may  be,  sealed  with  the 
seal  of  the  party  required  to 'transmit  the  same ;  or  they 
may  be  forwarded  by  a  special  messenger :  in  that  event 
the  messenger  is  to  make  oath,  before  the  registrar,  or 
deputy  registrar,  that  he  received  the  document  from 
the  hands  of  the  party  required  to  transmit  the  same — 
that  it  has  not  been  out  of  his  possession  since  he  so 
received  it,  and  that  it  is  in  the  same  state  and  condi- 
tion as  when  it  was  placed  in  his  hands  for  transmission ; 
and  the  name,  style  and  place  of  residence  of  such 
messenger  are  forthwith  to  be  endorsed  upon  the  docu- 
ment so  transmitted  by  the  registrar  or  deputy  registrar, 
as  the  case  may  be. 

^te'mSto       Seo.  6. — Bonds  executed  upon  an  order  for  securily 
SyJS.^^  for  costs  are  to  be  given  to  the  registrar,  or  deputy 
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regiBtrar  with  whom  the  pleadings  in  the  suit  are  filed ;  ^^  laciiuwia 
all  the  defendants  are  to  be  included  in  the  same  bond  ;*'**"*°**^*™*" 
and  the  penal  sum  to  be  inserted  therein  is  to  be  fixed  JJH^^""** 
upon  the  application  for  security  by  the  judge  or  master  Si  XtoX 
who  makes  the  order,  (z)  ■eearf^. 


(x)  See  the  osses  eited  wpra,  pp.  6-10,  on  the  subject  of  securitj  for  costs.   And 
fbr  ^nn  of  the  bond,  &o.,  see  B<K>k  of  Forms,  Part  the  Second. 

Sbc.  7. — The  amount  to  be  deposited  with  the  regis- JJSSJ^^i 
trar  of  the  court  on  any  petition  of  re-hearing  is  ten 
pounds,  (y) 

(y)  See  the  oases  cited  tuprOf  pp.  80-83,  as  to  re-hearing  generally. 

Sko.  8. — Money  ordered  to  be  paid  into  court  is  to  be  JJ*^**U|;j^** 
paid  into  the  Commercial  Bank,  wich  the  privity  of  theJJJIPt^SiJ** 
registrar;  the  solicitor,  or  party  paying  the  same  is  tOw^S^^yity 
f Ornish  the  bank  with  a  correct  copy  of  so  much  of  the**'"********^' 
order  of  court  as  relates  to  such  payment,  with  the 
names  of  the  parties  to  the  suit,  and  the  date  of  the 
order. 

All  sums  of  money  to  be  paid  out  of  court  are  to  be  and  to  b«  Mid 
so  paid  upon  the  check  of  the  registrar,  countersigned  eheck  of  tut 
by  one  of  the  judges  of  the  court,  and  not  otherwise.     tendgiMd  b j  » 

Sbc.  9. — All  orders  of  course  are  to  be  drawn  up  byordanor 
the  registrar  upon  prsecipe.  (z) 


(i)  As  an  order  of  course  cannot  be  opposed,  (Eyles  t.  Ward,  Mosely,  255,)  the 
proper  course,  if  it  be  irregular,  is  to  moye  to  discharge  it. 

Orders  of  course,  must  be  entered  like  all  other  orders.  It  is  essential  to  an  order 
of  coarse,  that  it  should  be  made  upon  a  true  statement  of  facts.  (BrignaU  t.  White- 
head, 80  Bea.  229 ;  8  Jur.  N.  S.  188.) 

Sbc.  10. — The  evidence  read  upon  the  hearing  of  any  ^^JJ^JJ, 
cause  or  matter  is  not  to  be  stated  in  the  decree  oriSt^HiiiSS^ 
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bltiitoJi?ti»  oJ^der,  but  must  bo  entered  in  the  registrar's  book  at 
r^ifitin^haok.  ^]^Q  ^j^Q  Qjf  ^1^^  hearing,  (a) 

(a)  See  seotion  S  of  tiie  Orders  promulgated  on  the  1  Stk  day  of  April,  1659,  whiek 
is  u  follows :— *<  In  future  the  evideuce  read  by  each  side  mast  be  stated  distinctlj 
bj  counsel,  in  order  that  the  same  may  be  entered  by  the  registrar  before  the  case  is 
closed,  in  accordance  with  the  order  to  that  eflfect.  When  judgment  is  reserved,  the 
exhibits  used  upon  the  hearing  must  be  deposited  with  the  registrar  for  the  use  of 
the  court  AU  exhibits  deposited  under  this  order  must  be  described  in  %  schedule, 
to  be  prepared  by  the  party  depositing  the  same.  The  schedule  shi^  ^  im  duplicate^ 
one  copy  of  which,  signed  by  the  registrar,  shall  be  handed  to  the  party  depositing 
the  exhibits,  and  the  other  retained  for  the  use  of  the  court.'' 

Where  a  pluntiff  reads  part  of  a  defendant's  answer,  the  whole  answer  is  entered 
as  read.  (Manby  y.  Bewicke,  8  Jur.  li.  S.  685;  Bright  y.  Legerton,  29  Beay.  69.) 
As  to  entering  eyidence  as  read  in  the  Begistrar's  book,  see  Parker  t.  Moirell,  8 
Phil.  458  ;  Watson  y.  Parker,  2  Phil.  5  ;  McMahon  y.  Burchell,  2  Phil  127 ;  Sher- 
wood Y.  Beveridge,  2  Coll.  686 ;  Drake  y.  Drake,  25  BeaY.  641 ;  Gee  y.  Oumey,  8 
BeaY.  815.)  When  it  does  not  appear  from  the  Be^pstrar's  book  that  any  CYidenee 
was  read,  the  court  will  not  on  a  subseqaent  application  order  eyidence  to  be  entered 
as  read.    (Bute  y.  Eden,  1  Bro.  P.  G.  466.) 

As  to  the  latitude  allowed  to  Begistrars  in  drawing  up  decrees,  and  the  yariations 
which  they  may  make  therein,  see  Davenport  y.  Stratford,  8  Beav.  508 ;  Philips  r. 
Gibbons,  1  V.  &  B.  184, 186  ;  Taylor  y.  Mtkier,  10  Yes.  444. 

A  clerical  error  in  a  decree  arising  from  an  accidental  slip  or  omisrion  has  been 
corrected  in  court  on  an  ex  parte  application,  the  Begistrar  being  authorised  to  cor- 
rect the  decree  and  the  entry  in  the  Begistrar's  book  in  court  See  Askew  y. 
Peddle,  14  Sim.  801.  But  any  error,  other  than  a  clerical  error,  cannot  be  so  cor- 
rected. The  cause  must  be  re-heard.  See  Stewart  y.  Forbes,  16  Sim.  488 ;  Bird 
Y.  Heath,  6  Hare,  286 ;  Fyler  v.  Fyler,  1  Coll.  98 ;  Dodson  y.  Sammell,  8  W.  B. 
252 ;  Whitehead  y.  North,  Cr.  &  Ph.  78 ;  Willis  y.  Parkinson,  8  Sw.  288 ;  Brook- 
field  Y.  Bradley,  2  S.  &  S.,  64 ;  Champemowne  y.  Brooke,  9  Bligh  N.  S.  199. 

Au  accidental  slip,  such  as  the  omission  of  the  usual  direction  to  settle  the  con- 
Ycyanoe  mtkjj  it  seems,  be  supplied  by  a  petition.  (Turner  y.  Hodgson,  9  BeaT.  266  { 
TreYetyan  y.  Charter,  9  Beav.  140 ;  Hughes  y.  Jones,  26  Beav.  24.) 

i^^^SSisML  ^^^-  ^^' — ^^^^^  accounts  are  directed  to  be  taken, 
5ttm£l3!***^  or  enquiries  to  be  made  by  any  decree  or  order,  each 
direction  is  to  be  numbered,  so  that,  as  far  as  may  be, 
each  distinet  account  and  enquiry  may  be  designated  by 
a  number,  and  such  order  may  be  in  the  form  set  forth 
in  schedule  Q.,  appended  hereto,  with  such  Tariation  as 
the  circumstances  of  the  case  may  require,  {b) 

(b)  Schedule  Q  is  as  follows  :^ 

SCHEDUUB  Q. 
The  eotftt  dothi  ordsr  that  the  feUowing  aooounta  and  eaqulrief  b«  taken  aadiiii4»i 
that  is  to  say: 
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lot  ilameoowit  of  the  ptffonal  estate  not  speeifioftUy  beqneftthtd  Q#  A.  B.  Jeoiii^ 

the  testator  in  the  pleadings  mentioned  come  to  the  hands  o(  4c. 

2nd.  An  acooont  of  the  said  testator's  debts. 

Srd.  An  account  of  the  said  testator's  f  oneral  expenses. 

4th.  An  aoconnt  of  the  said  testator's  legacies. 

6th.  An  enqniry,  what  parts,  if  any,  of  the  said  testator'd  penimsl  etiati  tM  Ml- 
standing  or  undisposed  of. 

ABd  it  Is  ordered  that  the  said  testator's  personal  estate,  notsM«Hioanjbe^tt«atlie^ 
b«  sfiplied  ki  pi^nsMnt  of  his  debts  and  f aneral  expeues  in  a  ane  eeurse  of  adHdil** 
tration,  and  then,  in  payment  of  his  legacies. 

And  it  is  ordered  that  the  following  farther  acconnts  and  enquiries  be  taken  i^^ 
made,  that  is  to  say : 

6tii.  An  «iqairy  what  real  estate  the  sidd  testator  was  seiMd  of  or  entitled  to  al 
the  time  of  hb  death. 

7th.  An  enquiry  what  incumbrances  affect  the  sud  testator's  real  ettat#. 

8th.  An  aeeount  of  the  rents  and  profits  of  the  said  teetator'f  reid  eltatt  netirid 
by,  &e. 

And  it  is  ordered  that  the  said  testator's  real  estate  be  sold.  And  it  is  osdered  that 
tlie  farther  consideration  of  this  case  be  adjourned,  and  any  of  the  parties  are  to  be 
at  liberty  to  apply. 

This  schedule  is  the  s|une  as  the  schedule  to  English  Order  XXm,  finle  16 ;  ttti 
11  of  this  Order  is  substantially  a  copy  of  that  Bula. 

8bc.  12. — ^Interlocutory  orders  are  not  to  be  enrolled.  SiJSf^SJSJui, 
Decrees  or  decretal  orders  are  not  to  be  enrolled  until  the  ^  *^«**^ 
final  order  or  decree  in  the  cause  has  been  pronounced.  ^  _ 
When  Uie  final  decree  or  order  is  entered  in  the  regis- foteShoiMi 
trar*8  book  he  is  to  state  in  the  margin  of  the  book  the  deem  baa  bSa 
date  at  which  such  entry  was  made ;  and  after  the  expi- 
ration of  thirty  days  from  the  date  of  such  entry,  if  no  After  tte  ezpba- 
petidoB  for  re-hearins  has  been  in  the  mean  time  filed,  ^«  ^rom  the 
the  registrar,  at  the  instance  of  any  party  to  the  cause, 2»gi»«- 
is  to  attach  together  the  bill,  pleadings,  and  other  pro- 
ceedings in  the  cause,  and  is  to  annex  thereto  a  fair  copy 
of  ^  decree  or  decretal  order  signed  by  the  chancellor, 
and  cotmtersigned  by  the  registrar,  and  the  papers  and 
proceedings  so  annexed  and  sliced  are  to  remain  of 
reccnrA  ib  his  ofSice,  and  such  filing  is  to  be  deemed  and 
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i^awof  tnioi'^eii  to  be  an  enrolment  of  the  decree  for  all  pur- 
poses, (e) 


(c)  It  is  not  necessary  to  petition  to  enrol  decrees  no  matter  what  time  lias  elapsed. 
(Anon,  1  Grant,  168.) 

The  effect  of  enrolling  the  decree  is  to  make  it  a  record  of  the  oonrt,  and  to  prerent 
a  re-hearing  of  the  caose. 

A  decree  maj  be  enrolled  notwithstanding  an  abatement  of  the  snit.  (Gartslde  t. 
Isherwood,  2  Dick.  612 ;  Carrington  t.  HoUj,  there  cited ;  Sheffield  t.  Dachees  of 
Buckingham,  West.  Rep.  678 ;  Amb.  686 ;  bat  see  Bertie  t.  Lord  Falkland,  1  Dick. 
26.) 

The  enrolment  of  a  decree  will  be  Tacated  in  case  of  sorprise  accompanied  hj 
fiuUA  fidn,  (Wright  t.  Wright,  1  Yes.  409;  1  Yes.  Sr.  8app.  158;  and  see  1  Yes, 
826 ;  Stevens  ▼.  Guppy,  1  T.  &  B.  178 ;  Parker  y.  Dee,  8  Sw.  629 ;  1  Rep.  temp. 
Finch,  128 ;  2  Gh.  Ca.  200 ;  Anon.,  1  Yem.  181 ;  Enraght  t.  Fitzgerald,  I  Dr.  ft  War. 
72 ;  Balgoy  t.  Ghorley,  I  M.  &  K.  640 ;  Barnes  t.  Wilson,  1  R.  ft  M.  486 ;  HargraTO 
T.  Hargrave,  8  M.  ft  G.  848 ;  Wildman  ▼.  Lade,  4  DeG.  ft  J.  401.) 

And  see  further  as  to  vacating  enrolment  on  the  ground  of  midUi  fidu  or  otherwiaa. 
(Williams  ▼.  Page,  1  DeG.  ft  J.  561 ;  5  W.  R.  854  ;  Wickenden  ▼.  Rayson,  25  L.  J. 
Ch.  162 ;  Backhouse  y.  Wyld,  8  Jur.  N.  S.  898 ;  Pearce  t.  Lindsay,  7  W.  R.  474 ;  6 
Jur.  N.  8.  661 ;  88  L.  T.  175 ;  4  DeG.  ft  J.  211.) 

As  a  rule,  after  enrolment  the  decree  cannot  be  altered,  except  where  the  error  ia 
apparent  on  the  face  of  the  decree,  under  sec.  17  of  Order  IX.  of  Orders  of  1858.  See 
Weston  T.  Haggerston,  Coop.  Rep.  184 ;  Spearing  ▼.  Lynn,  2  Yem.  876 ;  Tow  t. 
Townsend,  1  Dick.  69 ;  Yiney  t.  Chaplin,  7  W.  R.  L  169 ;  as  to  in  what  cases  a  deorM 
will  be  amended  after  enrolment 

As  to  opening  a  foreclosure^after  enrolment  of  decree,  see  Ford  t.  Wastell,  2  Pk. 
691 ;  Thornhill  ▼.  Manning,  1  Sim.  N.  S.  451. 

The  order  on  the  petition  for  re-hearing  must  be  nntd  before  the  enrolment. 
(Dearman  t.  Wych,  4  M.  ft  Or.  550 ;  Stevens  v.  Guppy,  T.  ft  R.  178 ;  Groom  t. 
Stinton,  2  Ph.  884.)  And  see  Pearce  ▼.  Lindsay,  4  DeG.  ft  J.  211,  fh>m  which  it 
would  appear  that  the  cause  should  be  set  down  for  re-hearing  and  notice  ptea 
within  the  thirty  days. 

DEPUTY  MASTERS  AND  DEPUTY  REGISTRARS. 

XLIV. — Deputy  masters  and  deputy  registrars  re- 
spectively are  to  perform  the  duties  of  their  seYeral 
offices  in  the  same  manner,  and  under  the  same  regula- 
tions, as  the  like  duties  are  performed  by  the  master  and 
registrar  respectively ;  and  all  orders,  rules  and  regular 
tions,  in  force  respecting  the  master  and  registrar 
I^S^S^I^  respectively,  and  respecting  the  regulations  of  their 
££^^u£i  respective  offices,  are  to  be  in  force  and  applicable  to 
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the  deputy  masters  and  deputy  registrars  respectively,  Jj^i.^,^  — 
in  relation  to  such  duties  as  they  are  hereby  required  to'««p***'«>y- 
perform;  and  the  like  sums  and  fees  payable  to  the 
master  and  registrar  respectively,  are  to  be  payable  to 
the  deputy^  masters  and  deputy  registrars  respectively 
in  relation  to  similar  matters.  (<2) 

(d)  Bee  as  to  daties  of  the  master  and  the  registrar  respeotiYely,  wpra^  pp.  184, 
€t  seq,,  and  pp.  206,  et  seq, 

Sbo.  2.— a  bill  of  complaint  may  be  filed  either  with^*^^^ 
ihe  registrar  or  with  a  deputy  registrar,  at  the  option  of  JJ^^J'P^^^JJgJ'^ 
the  plaintiflF;  but  all  the  pleadings  in  any  cause  must**' *^*'*^*"^ 
be  ffled  at  the  same  office ;  and  where  a  bill  is  filed  in 
the  office  of  a  deputy  registrar  the  endorsement  thereon 
must  be  varied  accordingly,  (e) 

(e)  See  as  to  filing  biU  of  complaint,  page  27,  iupra, 

Sbo.  8. — When  a  bill  is  filed  with  a  deputy  registrar,  Jjj^.n^i'** 
the  deputy  master  and  deputy  registrar  respectively  in  2SSS^*Jj^ 
the  county  where  such  bill  has  been  filed  are  to  have  J2i*£p"^^^ 
ftll  such  powers  and  authorities  in  relation  to  such  suit  SS^  **''*** 
as  belong  to  the  master  and  registrar  respectively.  (/) 

(/)  See  pp.  184,  et  ieq.,  and  pp.  206,  ei  t^q,^  tupra, 

Sbo.  4.— In  addition  to  the  powers  and  authorities  iJ^J^^jf^a^  ^^ 
eonferred  upon  him  by  the  previous  section,  the  deputy  to^SiS^JS*. 
master  in  the  county  where  the  bill  has  been  filed  is  to' 
hear  and  dispose  of  all  applications  in  the  progress  of 
such  suit,  for  the  following  purposes,  viz. : 

(1.)  To  appoint  guardians  ad  litem  for  infants. 

(2.)  For  time  to  answer  or  demur. 

(8.)  For  leave  to  amend  before  replication. 
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(4.)  To  postpone  the  examinatioa  of  wHtteraes^  or 
to  idlow  farther  time  for  dw  ja^ocbeidtm  of 
OTidenoe* 

(5.)  For  Beomi^  for  oosts.  (jg) 

(g)  See  pp.  146, 147,  supra. 

fftrj^iS^      Sbc.  6. — ^All  orders  in  the  progress  of  a  cause  which 
n^^^!^    ^^  drawn  up  by  the  registrar  without  the  special  direc- 
tion of  the  court  may  be  drawn  up  by  the  de)>uty 
registrar  with  whom  the  bill  is  filed,  {h) 

(h)  See  pp.  211,  212,  wpra. 

Sec.  6. — ^Each  deputy  registrar  is  to  keep  in  his  offioe 

STK^rft^  a  book  to  be  called  "  The  Solicitor  and  Agent's  3ook," 

teudtw^^^in  which  each  solicitor  residing  elsewhere  than  in  the 

^^  county  in  which  such  deputy  registrar's  office  may  be, 

IB  to  specify  the  name  of  an  agent,  being  a  solicitor  of 

this  court,  and  having  an  office  in  the  dty  or  loWi  wheHs 

the*  office  of  such  deputy  registrar  is  sittiated,  ^pon 

whom  whom  all  writs,  pleadings,  notices,  ordeft,  W«iv 

rants,  and  other  documents,  and  written  ccu&Mmiei^ 

tions  in  relation  to  proceedings  conducted  in  the  office  of 

the  deputy  master  or  deputy  registrar  of  such  eonnty, 

may  be  served. 

All  writs,  pleadings,  notices^  orders,  warrants)  and 
other  documents  and  written  communication^  ia  this 
section  specified  which  do  not  require  personal  service  ipoA 
the  party  to  be  affected  thereby  may  be  served  opoA  hii 
solicitor  residing  in  the  county  where  such  proceedings 
are  conducted,  or,  where  such  solicitor  does  not  Mside  in 
the  county  where  such  proceedings  are  conducted,  then 
upon  the  agent  named  in  ^'  The  Solicitor  and  Agent's 
Book/'  as  herein  provided.    And  if  any  mch,  9oIid- 
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tor  neglect  to  cause  such  entry  to  be  made  in  ^^  The 
Solicitor  and  Agent's  Book,"  the  leaving  a  copy  of  any 
such  mrit,  pleading,  notice,  order,  warrant,  or  other 
docament  or  written  communication  for  the  solicitor  so 
neglecting  as  aforesaid  in  the  office  of  such  deputy  regis- 
trar, is  to  be  deemed  sufficient  service,  (t) 


(t)  Soe  pp.  206,  e$  seq,,  tiupra, 

COSTS.  (*) 

XLV.  Upon  interlocutory  applications,  where  the^J^»j^J 
court  deems  it  proper  to  award  costs  to  either  party,  ito'*«^«**^ 
may  by  the  order  direct  payment  of  a  sum  in  gross  in 
heu  of  taxed  costs,  and  direct  by  and  to  whom  such  sum 
in  gross  is  to  be  paid.  And  the  same  may  likewise  be 
done  upon  such  proceedings  before  the  court  or  in 
chambers  as  have  heretofore  been  matters  of  reference 
to  the  master. 

And  it  shall  also  be  competent  for  the  deputy  master, 
upon  disposing  of  applications  made  to  him  under 
order  XLIY.,  in  like  manner  to  direct  payment  of  a  sum 
in  gross  in  lieu  of  taxed  costs,  and  to  direct  by  and  to 
whom  such  sum  in  gross  is  to  be  paid. 

If  upon  the  taxation  of  costs  it  should  appear  to  the 
master  that  any  proceedings  have  been  taken  unneces-ooataofnvnMei. 
Bwrily,  and  which  were  not  calculated  to  advance  the  '•^  ?"><*•**»««• 
interests  of  the  party  on  whose  behalf  the  same  were 
taken,  it  shall  be  the  duty  of  the  master  to  disallow  the 
costs  of  such  proceedings,  as  well  on  the  taxation  of 
costs  between  solicitor  and  client,  and  as  between  solici- 
tor and  client,  as  on  a  taxation  between  party  and  party, 
unless  the  master  shall  be  of  opinion  that  such  proceed- 
u^  were  taken  by  the  solicitor  because  they  were  in 
his  judgment  conducive  to  the  interests  of  his  client.  (Q  It 
28 
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shall  not  be  the  duty  of  the  master,  on  a  taxation  of 
costs  between  a  solicitor  and  his  client,  to  disallow  to  the 
solicitor  his  costs  of  such  proceedings  where  it  is  made  to 
appear  that  snch  proceedings  were  taken  by  the  desire 
of  the  client,  after  being  informed  by  his  solicitor  thai 
the  same  were  unnecessary  and  not  calculated  to  adyance 
the  interests  of  the  client ;  but  the  costs  of  snch  pro- 
ceedings are  not  to  be  allowed  in  any  case  where,  accor- 
ding to  the  present  practice  and  roles  of  taxation^  the 
same  would  not  be  allowed. 


(  k)  This  order  as  to  *<  Costs/'  and  the  powers  of  the  master  thereby  i^ren,  has 
been  altered  bj  the  following  Orders  promulgated  dnoe  Jnne^  1868,  and  to  wtileh 
reference  must  be  made.  , 

By  the  Orders  of  the  6th  Febroary,  1868,  it  is  provided  as  follows  :— 

«  Where  a  mortgagee  has  proceeded  at  law  upon  his  security,  he  AM  not  bo 
entitled  to  his  costs  in  equity,  unless  the  court,  under  the  circumstancefl,  shaU  see 
fit  to  order  otherwise." 

And  by  the  Orders  of  the  18th  April,  1869,  as  foUows  :— 

**  IV.  From  and  after  the  first  day  of  July  next,  every  bill  and  answer  filed,  and 
every  affidavit  to  be  used  in  any  cause  or  matter,  shall  be  written  in  a  plain  legible 
hand,  and  shall  be  divided  into  paragraphs,  and  every  paragraph  shall  be  nombend 
consecutively,  and  as  nearly  as  may  be  shall  be  confined  to  a  distinct  portion  of  the 
subject.  No  costs  shall  be  allowed  for  any  bill,  answer  or  affidavit,  or  part  of  anj 
bill,  answer  or  affidavit  substantially  violating  this  order;  nor  shaU  any  affidavit 
violating  this  order  be  used  in  support  of,  or  opposition  to,  any  motion,  without  the 
express  permission  of  the  court'* 

And  by  the  Orders  of  the  29th  Jnne^  1861,  as  follows  >^ 

«« TAXATION  OP  COflia 

Where  costs  are  awarded  to  be  paid,  it  BhaH  be  competent  to  tiie  matter  in  ordi* 
nary  to  tax  the  same,  without  any  ei^reas  reference  to  him  for  that  purpoeo." 

And  by  the  Orders  of  the  28th  April,  1862,  as  follows  :— 

"RE-TAXATION  OP  COSTS. 

It  shall  be  comptent  for  any  party  against  whom  costs  have  been  taxed  by  a 
deputy  master  of  this  court,  to  obtein  as  of  course  an  order  for  a  re-taxatlon  of  Uie 
flame  before  the  taxing  officer  of  this  court  at  Toronto. 

It  shall  be  the  dn^  of  the  paiiy  obtaining  such  order  to  deposit  with  tike  de|nit7 
master  or  registrar  and  with  whom  the  papers  are  filed,  a, sufficient  sum  to  cq^m  the 
expensee  of  transmitting  the  same  to  Toronto,  and  of  the  return  thereof. 
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In  maB  lest  tlua  one-twentieth  be  texed  off  npon  a  re-taution,  the  costs  of  snek 
xe-tuBfttion  ihall  be  added  to  the  bill  alreaclj  taxed. 

This  Order  Is  to  apply  to  billB  of  oosts  abready  taxed,  as  well  as  to  bills  that  may 
be  hereafter  taxed,  bat  it  is  not  to  apply  to  cases  where  the  costs  have  been  paid,  or 
final  l^rooeedings  have  been  taken  upon  the  taxation  of  costs  already  had ;  process 
for  the  leyying  of  snoh  costs  is  not  to  be  deemed  a  final  proceeding  within  the  mean- 
ing of  this  order." 

Where  tiie  master  exercised  his  discretion,  according  to  the  direomstMices  of  the 
case,  withoat  proceediog  upon  any  general  principle,  a  petition  towlHrtis  taxatton 
was  fismissed.  (Friend  v.  Solly,  10  Bea.  829;  Re  Catlin,  18  Bea.  508.)  Where 
costs  haye  been  wrongly  omitted  from  the  taxation,  the  taxation  will  be  ordered  to  be 
reriewed.  (Greenwood  t.  Chorchill,  14  Bea.  160 ;  Homing  t.  Leifchild,  8  W.  B. 
852;  2  L.  T.  N.  S.  350;  affirmed  on  appeal,  9  W.  B.  174.) 

As  to  the  province  of  the  taxing-master  see  Turner  ▼.  Tomer,  7  W.  R.  578 ;  Se 
Whalley,  20  Bea.  576 ;  Re  Coogreve,  4  Bea.  87 ;  Re  Hubbard,  28  Bea.  481 ;  Re 
Catlin,  18  Bea.  508;  Alsop  t.  Lord  Oxford,  1  M.  &  K.  564;  Re  Golquhoon,  expmie 
Ford,  1  Sm.  &  Qif.  App.  L ;  on  appeal,  5  DeG.  M.  &  G.  85;  28  L.  J.  Ch.  615; 
Fraaer  t.  Thompson,  1  Gif.  887 ;  on  appeal,  4  DeG.  &  J.  659. 

The  court  will  permit  serrice  of  pleadmgs  to  be  effected  by  parties  to  the  suit,  and 
aQow  the  same  fees  on  taxation,  as  if  senred  by  third  persons.  No  practice  has  eter 
obtained  in  this  court  requiring  the  proceedings  to  be  served  by  the  sheriff,  unless  in 
the  case  of  writs  specially  directed  to  him,  and  there  is  no  good  reason  why  the  par- 
^  should  not  be  permitted  to  effect  service  of  their  pleadings  themselves,  as  well  as 
by  employing  third  persons  to  do  so ;  and  if  allowed  to  serve  the  papers  it  would 
serai  but  reasonable  that  the  same  fees  should  be  allowed  therefor  as  if  the  service 
had  been  eff^ted  by  any  person  other  than  the  sheriff  or  his  ofiicer.  (McOlure  v. 
Jones,  6  Grant's  Ch.  R.  888.)  And  in  Pdlock  v.  Perry,  Registrar's  notes,  24th 
Beeeinber,  1857,  the  judges  directed  sums  paid  for  searches  and  disbursements  in 
oounty  registry  ofiice  in  a  fbreolosnre  suit,  prior  to  the  filing  of  the  bill,  to  be  taxed, 
and  a  considerable  amount  was  allowed.  But  it  was  said  by  the  court,  that  proof 
should  be  given  that  such  searches  and  disbursements  were  actually  made. 

As  to  costs  generally  see  Daniell's  Ch*.  P.,  8rd  edit,  pp.  1027,  et  eeq,;  and  Smith's 
Gh.  P.  7th  edit.,  pp.  1055,  et  ae^, 

A  creditor  irho  comes  in  and  proves  a  claim,  establishing  his  debt  under  a  decree 
or  an  order  in  a  suit,  is  entitled  to  his  costs  of  so  establishing  it  If  he  fails  in  prov- 
ing hm  claim,  see  Hatch  v.  Searles,  2  Sm.  &  G.  157 ;  Teomans  v.  Haynes,  24  Bea. 
127.  Where  there  is  a  deficiency  of  assets,  the  costs  of  the  creditors  proving  will 
not  be  payable  in  the  first  instance,  but  will  have  to  be  apportioned  with  their  debts. 
(Morshead  v.  Reynolds,  21  Bea.  688.)  As  to  the  plaintiff's  costs,  see  Flintoff  v. 
Haynes,  4  Hare,  809 ;  Read  v.  Smith,  4  Bea.  521. 

As  to  the  difference  between  costs  as  between  party  apd  party,  and  costs  as 
between  solicitor  and  client,  see  Danieirs  Ch.  P.,  8rd  edit.,  pp.  1082,  et  $eq..  and 
Smith's  Ch.  P.  7th  edit,  pp.  1081-1084,  et  eeq, 

A  case  between  husband  and  wife  is  not  a  case  for  costs.  (Vansittart  v.  Yansittart, 
4  K.  &  J.  76.)  But  the  separate  estate  of  a  married  woman  may  be  liable  to  oosts. 
(Mraray  v.  Barlee,  8  M.  A  K.  209 ;  Owens  v.  Dickenson,  Cr.  &  Ph.  48,  54,  55 ;  Re 
Pngh,  17  Bea.  886 ;  28  L.  J.  Ch.  182.) 

As  to  the  costs  of  the  Attomey-iJeneral  and  the  Crown,  see  Attorney-General  v.  Earl 
ef  Aslkbim^iaiB,  1  8.  ft  S.  894;  Attorney-General  v.  Corporation  of  Londeui  18  Jur. 
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978  ;  on  appeal,  2  M.  &  G.  ^7 ;  14  Jar.  206 ;  Bttrnej  t.  Maodonald,  15  Sim.  6 ; 
Perkins  T.  Bradley,  1  Hare,  219;  Kane  ▼.  Reynolds,  28  L.  J.  Cb.  688;  on  appeal, 
24  L.  J.  Cb.  821.  In  England  by  the  act  18  &  19  Via,  oh.  90,  the  Crown,  if  bqo- 
cessful.  gets  the  costs  as  between  subject  and  subject,  and  a  defendant  is  entitled  to 
costs,  if  successful,  against  the  Crown  as  against  a  subject.  In  this  proTince,  how* 
ever,  the  rule  is  Tcry  arbitrary ;  heretofore  the  decisions  of  the  court  have  been  not 
to  allow  cos^ts  as  against  the  Crown,  if  the  subject  were  successful,  but  to  allow  costs 
as  against  the  subject  if  the  Crown  succeeded.  It  would  seem  to  be  more  equitable 
if  the  Crown  does  not  pay,  that  the  Attorney-General  should  not  rectt? e  costs. 

The  Attorney-General  never  has  to  pay  costs  even  on  interlocutory  applications,  20 
Vic,  0.  2,  sec.  1  and  2,  does  not  alter  this  rule.  (Gibson  y.  Clench,  Grant's  Cham.  69.) 

Where  a  plaintiff  files  his  bill  in  this  court  to  foreclose  a  mortgage  for  a  sum  within 
the  jnrisdiction^of  county  court,  equity  side,  no  costs  will  be  allowed  to  him,  eren 
though  the  defendant  resides  in  a  county  other  than  where  the  land  is  situate.  (Con- 
nell  ▼.  Curran,  Grant's  Cham.  11 ;  Con.  St.  U.  C,  cap.  XV.,  sec.  22  and  23. 

The  conrt  will  not  deal  with  the  question  of  costs  where  it  does  not  a<yudicate  on 
the  subject  matter  of  the  suit,  as  where  it  refers  the  matter  to  arbitration ;  (Andrews 
T.  Morgan,  1  U.  C.  L.  J.  88 ;)  or  where  the  suit  has  been  compromised ;  (Nicbolls  ▼. 
Elford,  5  Jur.  N.  S.  264 ;  82  L.  T.  221 ;)  but  see,  however,  Neal  t.  Winter,  9  Grant, 
261, 

Where  the  plaintiff  charges  fraud  in  his  bill  and  fails  to  establish  it,  he  win  get  no 
costs,  even  though  he  succeed  on  other  grounds.  (Hughson  t.  Davis,  4  Grant,  688 ; 
Engerson  v.  Smith,  9  Grant,  16.)  • 

And  he  must  pay  the  defendant's  costs.  See  Blest  v.  Brown,  10  W.  R.  669,  where 
it  was  held  that  a  plaintilf  having  introduced  into  his  amended  bill  allegations  of 
fraud  against  a  defendant,  which  the  evidence  failed  to  support,  that  though  entitled 
to  the  relief  prayed,  he  must  pay  the  defendant  all  the  costs  of  that  part  of  the  bill 
containing  such  allegations,  and  the  evidence  taken  thereunder. 

Where  the  defendant's  answer  is  falsified  he  will  not  be  allowed  costs  even  though 
the  bill  be  cUsmissed.    (Jackson  v.  Jackson,  J  Grant,  114.) 

It  would  seem  that  where  the  plaintiff  in  a  suit  institutes  a  second  suit,  though  he 
has  been  ordered  to  pay  the  costs  of  the  first  suit,  yet  he  will  not  be  prevented  fh>m 
prosecuting  the  second  suit  till  such  costs  are  paid.  (Street  v.  Ryckman,  1  Grant,  216.) 

Where  a  bill  was  dismissed  after  a  hearing  in  the  usual  way,  it  was  held  that  the 
defendant  was  entitled  to  all  his  costs  though  he  would  have  succeeded  on  a  demurrer, 
there  bemg  other  questions  of  fact  involved.  (Simpson  v.  Grant,  6  Grant,  267  ;  1  U. 
0.  L.  J.  67.) 

Where  a  decree  had  been  pronounced,  holding  the  plaintiff  entitled  to  a  certain 
sum  and  his  costs,  and  directed,  in  default  of  payment,  that  certain  lands  shonld  be 
sold,  and  in  drawing  up  the  decree  the  costs  were  ordered  to  be  taxed  as  between 
solicitor  and  client,  a  motion  on  default  in  payment  for  an  order  absolute  to  sell  was 
refused.     (McDuffie  v.  McDuffie,  Grant's  Cham.  4.) 

A  decree  directing  costs  to  be  taxed  cannot  be  varied  in  Chambers,  directing  them 
to  be  taxed  as  between  solicitor  and  client,  such  variation  can  only  be  made  on  re- 
hearing. (Bernard  v.  Jervis,  Grant's  Cham.  24.)  A  variation  inserting  a  direetioii 
to  apportion  costs  can,  however,  be  made  in  Chambers.     (Ibid,) 

Where  a  bill  is  filed  against  an  heir,  executor,  administrator  or  devisee,  at  such, 
in  respect  of  property  descended,  they  will  be  entitled  to  the  costs  out  of  the  ftand. 
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i  ihonfgtk  it  be  insufficient  to  pa7  the  plidntiff' s  daim.   (Macrae  t.  Ellerton,  Enr . 
6  U.  C.  L.  J.  96.) 

k  BoUoitcr's  bill  for  oonyeyancing  is  taxable  under  the  Proiincial  Statute.  (In  re 
MePeaslej  and  Ecdes,  6  U.  C.  L.  J.  279 ;  In  re  Eccles,  6  U.  0.  L.  J.  69.) 

In  a  partition  snit  the  costs  will  be  as  between  solicitor  and  client  (Bernard  t. 
Jerris,  Grant's  Cham.  24.) 

In  Patterson  t.  Crawford,  1  U.  C.  L.  J.  67 ;  a  solicitor  for  several  parties  to  the 
suit  was  allowed  all  his  costs. 

■  On  an  appeal  the  payment  of  costs  will  not  be  stayed  if  the  respondent  be  bona  fide 
in  possesion  of  the  property  in  question.     (Spread  t.  Newe,  12  Ir.  Ch.  B.  886.) 

Where  a  defendant  makes  a  reasonable  offer  before  the  snit,  which  is  refused,  the 
phuntiff  may  be  refused  his  costs  though  he  succeed.  (Darnell's  Ch.  P.  8rd  edition, 
1041 ;  Bauman  t.  Matthews,  4  L.  T.  N.  S.  784 ;  Colbum  ▼.  Simms,  2  Hare,  648 ; 
Macartney  w.  Graham,  2  B.  &  M.  868;  Millington  t.  Fox,  8  M.  &  C.  862.) 

Ae  to  what  are  eosU  in  the  eaute, — The  costs  of  a  motion  for  an  injunction  are 
usually  costs  in  the  cause.     (Carruthers  t.  Armour,  7  Grant,  84.) 

The  costs  of  a  commission  to  take  eyidence  in  a  foreign  country  are  costs  in  the 
(Golbome  t.  Thomas,  4  Grant,  169.) 


The  costs  of  an  appeal  ftrom  the  master's  report  are  not  costs  in  the  cause  unless 
ordered  as  such.     (Wilkins  y.  Stevens,  1  Y.  &  C.  486.) 

As  to  the  eotis  of  a  demurrer, — Where  a  demurrer  on  the  record  had  been  OTerruled, 
and  a  demurrer  ore  tenue  allowed,  the  defendant  had  to  pay  the  costs  of  the  former, 
and  the  court  made  no  order  as  to  the  costs  of  the  latter.  (Macintyre  t.  Council,  1 
Bim.  N.  8.  257 ;  Attorney-General  t.  Brown,  1  Sw.  288 ;  Cooper  y.  Earl  Powis,  8 
DeO.  &  8.  689 ;  Mortimer  y.  Fraser,  2  M.  &  C.  178.)  But  see  Brown  v.  Douglas,  11 
Sim.  288,  where  the  court  refused  to  give  the  plaintiff  the  costs  of  tiie  demurrer  on 
the  record.  See  also  Newton  t.  Earl  of  Egmont,  4  Sim.  674 ;  Bump  t.  Greenhill,  20 
Bea.612. 

Where  a  demurrer  on  two  grounds  fails  as  to  one  and  succeeds  as  to  another,  no 
costs  will  be  g^ven.  (Benson  t.  fiadfield,  6  Bea.  646 ;  Paine  y.  Chapman,  6  Grant, 
888.)  On  reversing  an  order  allowing  a  demurrer,  the  costs  were  ordered  to  be 
refunded.    (Oats  y.  Chapman,  1  Yes.  S.  641.) 

But  see  Barber  y.  Barber,  6  Jur.  N.  8.  1197 ;  29  L.  J.  Ch.  49 ;  1  L.  T.  N.  8.  21 ; 
where  a  defendant,  by  one  demurrer,  demurred  to  the  plaintiff's  bill,  on  the  two 
distinct  groundJs,  of  want  of  jurisdiction  and  want  of  equity,  the  court  oyer-ruled 
the  demurrer,  but  without  costs,  as  the  plaintiff  had  not  fully  shewn  such  a  case  by 
her  bill  as  would  have  entitled  her  to  relief  on  the  hearing. 

See  Bothomley  y.  Squires,  1  Jur.  N.  8.  694 ;  Schneider  y.  Lizardl,  9  Bea.  461 ; 
Finden  y.  Stephens,  12  Jur.  819 ;  oyerruling,  s.  c.  11  Jur.  898 ;  as  cases  where 
demurrer  allowed  without  costs. 

'    When  a  demurrer  was  filed  and  the  plaintiff  submitted  within  four  days,  see  Bald- 
win Y.  Borst^  Gi-ant's  Cham.  182. 

If  the  plaintiff  takes  out  an  order  to  amend  after  the  demurrer  set  down,  thereby 
submitting  to  it,  the  defendant  must  move  ex  parte  for  his  costs.  (Mackenzie  y. 
Clazidge,  6  Bea.  128 ;  Turner  y.  Sampson,  8  Jur.  1184.)     Qtiery,  should  not  the 
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ordffbeoroonrae?    (JaoobsT.  Hooper,!  W.R.  61.)    ThiB praetios  ia  now fiAovftd 
in  England,  bnt  it  has  not  been  adopted  in  this  ooun^. 

As  to  co$U  0/  amendment. — Goats  of  nnneoessary  amendments  are  not  allowed. 
(Barchell  t.  Oiles,  11  Bea.  84 ;  Watts  t.  Manning,  1  S.  ft  S.  421 ;  Pledge  t.  Boss, 
Johns*  668  ;  6  Jar.  N.  S.  695.)  Where  important  allegations  contained  in  the  origi- 
nal bill  are  stmdL  oat  bj  ^le  amendment,  the  plaintiiF  will  have  to  paj  the  additional 
costs  occasioned  by  the  amendment.  (Strickland  ▼.  Strickland,  8  Bea.  242 ;  Bowor 
T.  Cooper,  2  Hare,  408 ;  Mayor  y.  Dry,  2  S.  &  S.  118.)  The  proper  time  for  asking 
Ibr  stiofa  costs,  which  ought  to  be  the  subject  of  a  special  application,  is  when  tSie 
cause  of  complaint  arises.     (Monnsej  t.  Bomham,  1  Hare,  22.) 

Aitoihe  ootU  of  moUone, — ^Where  a  motion  for  an  injunction  was  ordered  to  stand 
until  the  hearing  and  the  plunUff  failed,  on  the  bill  being  dismissed  with  costs  it 
was  held  that  the  defendant's  costs  of  the  motion  were  costs  in  the  cause.  (Bettt  t. 
Clifford,  1  J.  &  H.  74 ;  Carruthers  t.  Armour,  7  Grant's  Chancery  Imports,  84.) 
The  costs  of  an  interlocutory  motion  which  rests  upon  affidavits,  which  may- 
be displaced  by  evidence  in  the  cause,  will,  as  a  general  rule,  be  resenred 
until  the  hearing;  (Waring  y.  Manchester,  Sheffield  and  Lancashire  Railway, 
14  Jur.  618,  616 ;  Jones  y.  Batten,  10  Hare,  App.  xi.;)  and  if  the  costs  are 
reseryed  until  the  hearing,  care  should  be  taken  to  aak  for  them  at  the  time,  for  it 
seems  a  general  reseryation  of  the  costs  of  the  suit  until  further  directions  will  not 
include  the  costs  of  the  motion.  (Gardner  y.  Marshall,  14  Sim.  688.)  And  see  also 
Jones  Y.  Batten,  supra.  A  party  too,  may  haye  to  pay  ^e  costs  of  a  motion  thovgh 
partially  successful.  When  he  asks  for  something  which  he  is,  and  also  for  some- 
tiling  which  he  is  not,  entitled  to,  he  pays  the  costs  of  the  motion  though  he  succeeds. 
(Lancashire  y.  Lancashire,  9  Bea.  180 ;  Sturch  y.  Young,  6  Bea.  657.)  Coats  may 
be  giyen,  although  not  asked  for  by  the  notice  of  motion.  (Clarke  y.  Jsques,  11 
Bea.  628 ;  Butler  y.  Gardener,  12  Bea.  525 ;  Dawson  y.  Jay,  2  W.  R.  598 ;  Sanders 
T*  Christie,  1  Grant,  187;)  but  eemble,  not  if  the  party  served  does  not  appear.  (Pratt 
T.  Walker,  19  Bea.  261.) 

Parties  seryed  with  notice  ef  motion,  though  not  interested,  will,  as  a  genen^  Fule, 
be  entitled  to  tHeir  costs  of  appearance.  (Heneage  y.  Aikln,  1  J.  &  W.  877 ;  B«n- 
fbrd  T.  Watts,  2  Bea.  202 ;  Major  y.  Migor,  18  Jur.  1, 202 ;  Shaw  y.  Forrest,  20  Ben. 
249.) 

An  order  to  discharge  an  irregular  order  with  costs  carries  the  costs  of  an  npplica- 
iion  to  cHscharge  it.  (West  y.  Smitii,  8  Bea.  492.)  An  appeal  motion,  made  on  new 
f^ts  and  eyidence,  is,  with  reference  to  costs,  a  new  motion.  {Re  Joseph  &  Webster, 
1  R.  &  M.  496.) 

Ae  to  eoete  on  dismiseing  bill  for  want  ofproeeeuHon, — See  Finden  y.  Stephens,  1 1  Jur. 
898;  on  appeal,  12  Jur.  819;  Stevens  y.  Keating,  1  M.  &  G.  669;  14  Jur.  167; 
Bombold  Y.  Forteath,  4  Jur.  N.  S.  608 :  Betts  y.  CUfford,  1  Jo.  &  H.  74. 

As  to  where  the  dismissal  will  be  without  costs,  see  Bl&nshard  y.  Drew,  10  Sim. 
240;  %DOT  Y.  Brown,  2  Bro.  C.  C.  186;  Eemball  y.  Walduck,  18  Jur.  69;  but  aee 
sofKro,  Ley!  y.  Heritage,  26  Bea.  660  ;  6  Jur.  N.  S.  216 ;  Haddon  y.  Pegler,  6  Jur. 
N.  S.  1128. 

Aa  to  allowing  a  pUdntiff  to  dismiss  his  own  bill  without  costs,  see  Qoodday  t. 
Sleigh,  8  W.  R.  87 ;  Lister  y.  Leather,  26  L.  J.  Ch.  667 ;  6  W.  R.  666 ;  Baneard  t. 
Hardy,  18  Ves.  460 ;  Broughton  y.  Lashmar,  6  M.  &  C.  186. 

Where  a  bill  has  been  dismissed  with  costs,  as  agunst  some  of  the  defendnntn,  it 
eannot  be  without  ooata  aa  against  the  rest.    (Troward  y.  Attwood,  27  Be*.  85.) 
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Cotts  in  foreclontre  and  redemption  wits. — As  a  rnle  a  mortgagee  is  entitled  to  bii 
eoBte,  BO  where  a  snbseqaent  mortgagee  who  has  filed  Lis  biU  to  foreclose  offers  to 
eotisolidate  his  suit  in  that  of  the  prior  mortgagee  who  has  filed  |^  bill  after  Urn. 
he  will  be  allowed  his  costs  already  incurred  in  snch  snit  (Allan  ▼.  McDongall,  0 
U.  C.  L.  J.  64;  Goodhue  Y.  Whitmore,  7  U.  C.  L.  J.  124.) 

Where  a  mortgagee  files  his  bill  to  foreclose  and  a  question  arises  at  the  hearing 
whether  he  has  not  received  sufficient  to  pay  off*  the  mortgage^  costs  will  be  reserr^ 
(Gooderham  t.  DeGrassi,  2  Grant,  185.) 

A  mortgagee  having  omitted  to  give  credit  for  sums  pidd  to4iSm  on  aooount,  aa&d 
his  eoMOutors  claiming  a  large  sum  to  be  due,  the  mortgagor  tendered  a  oertain  sumv 
•aying  he  wae  wilKng  to  pay  any  additional  sum  that  nSght  be  due,  after  giving  him 
eredit  tm  the  arums  aHeged  to  hare  been  paid,  th^  executors  refused  the  tender  and 
^ed  a  bill  to  foreclose,  and  on  taking  the  account  the  sum  of  £2  or  £8  above  flie 
amount  tendered  was  found  due,  the  court  ordered  the  executors  to  pay  coats. 
(Cornwall  v.  Brown,  8  Gi«mt,  683.) 

Where  the  costs  of  a  foreclosure  suit  had  been  tncreased  by  making  unneoeisary 
parties  in  the  Master's  office  an  application  for  the  usual  final  order  was  refused,  the 
additional  costs  were  deducted,  and  a  new  day  appdnted  for  payment.  (Ric^  v. 
BitMks,  Grant's  Oham.  71.) 

Where  a  plaintiff  holding  several  mortgages  on  the  same  property  files  wepasthU 
\xS\b  to  foreclose,  the  court  will  exercise  its  discretion  as  to  costs,  other  than  the 
ooBta  of  the  first  suit.    (Noble  v.  line,  6  U.  G.  L.  J.  168.) 

Where  a  mortgagee  resists  redemption  unsuccessftdly,  the  usual  order  as  to  co^ts 
is  that  he  be  paid  Uie  costs  of  an  ordinary  redemption  suit,  and  that  he  do  pay  the 
costs  occasioned  by  his  resisting  redemp&on ;  (Isherwood  v.  Dixon,  6  Grant,  814  ;^ 
and  wheve  the  mortgage  is  by  an  absolute  deed,  and  the  mortgagee  fraudulently  sets 
it  up  as  an  absolute  purchase,  he  will  have  to  pay  the  costs  of  a  suit  to  redeem ; 
(LeTarge  v.  DeTuyll,  3  Grant,  595  £)  and  see  further  as  to  costs  where  redemption  is 
resiated.  (Harvey  v.  Tabbutt,  1  J.  &  W.  208 ;  Fisher  on  Mortgages,  555;  Seton 
on  Decrees,  8rd  ed.,  876.) 

Where  after  the  mortgage  debt  had  been  reduced  to  jSl  14s.  the  mortgagee  who 
had  taken  an  absolute  deed  distrained  for  £40,  claiming  that  amount  to  be  due, 
the  court  refused  him  his  costs  of  a  suit  to  redeem.   (Long  v.  Glenn,  6  Grant,  206.) 

Where  a  mortgagor  on  a  bill  to  redeem  seeks  to  deprive  the  mortgagee  of  his  costt 
a  case  for  such  relief  should  be  made  on  the  pleadings,  and  the  question  of  cofitB 
hiduded  in  tiie  reference.    {Ibid.) 

Where  a  mortgagee  in  possession  under  a  WelsK  mortgage  revised  to  give  any 
Ktatement  of  rents  received  or  information  as  to  the  amount  due,  he  was  ordered  to 
jtey  the  costs  of  a  suit  for  an  account,  though  a  balance  was  found  in  his  favour. 
(Morrison  t.  Nevins,  5  Grant,  577.) 

ComU  in  tpeqfie  performance  tuUs.  As  to  the  steps  which  a  vendee  seeking  spedfio 
performance  shouM  take  before  filing  his  bill  so  as  to  entitle  him  to  costs  see  Hut- 
dilson  V.  Rapelje,  2  Grant,  538 ;  Healy  v.  Ward,  8  Grant,  887. 

As  a  general  rule  the  vendor  is  entitled  to  costs  from  the  time  of  completinff  a 
good  title ;  (Harford  v.  Purrier,  1  Mad.  536-8;  Wilkinson  v.  Hartley,  15  Beav.  188 ;) 
bnt  if  specific  performance  is  resisted  unsuccessfully  on  other  grounds  the  vendor  wiu 
be  entitled  to  costs,  without  regard  to  the  time  of  completion  of  Utle.  (Croome  v. 
Lediard,  2  H.  &  E.  298 ;  Gibbins  v.  N.  £.  Aisylum,  11  Beav,  5.) 
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It  is  a  general  rale  in  snits  for  specific  performance  by  the  rendee  against  the 
infant  heirs  of  the  vendor  that  the  decree  should  be  withoat  costs,  the  gaardian'a 
costs  being  paid  by  the  pluntiff ;  but  if  the  purchase  money  be  not  paid  the  court 
will  direct  payflint  out  of  such  purchase  money.  (Commander  t.  Gilrie,  6  Orant, 
478.)  See  further  as  to  coets  in  suits  for  specific  performance.  (Cnrrah  t.  BapeUa, 
2  Orant,  542.) 

As  to  the  question  of  costs  between  a  solicitor  and  his  client^  and  the  solieitor^s  lien, — ^A 
solicitor  is  not  justified  in  accepting  fh>m  his  client  a  gross  sum  in  lieu  of  taxed  costs 
without  adopting  some  mode  of  extricating  his  client  from  the  effect  of  that  pressure 
which  the  law  assumes  while  the  relation  of  solicitor  and  client  subsists,  such  as  the 
intervention  of  a  third  party ;  (Morgan  v.  Higgins,  (Eng.,)  6  U.  G.  L.  J.  216;)  io» 
also,  if  a  solicitor  accept  securi^  for  a  gross  sum  in  lieu  of  taxed  costs,  without  the 
intervention  of  a  third  party,  or  otherwise  extricating  his  client  from  presumed  pres- 
sure, the  security  will  stand  only  for  taxed  costs.    {Ilnd,) 

Where  a  client  pays  his  solicitor's  bill  under  protest  in  order  to  obtain  papers  ob 
which  the  solicitor  has  a  lien,  the  objectionable  items  in  the  bill  should  be  specified 
before  payment    {In  re  Davie,  exparU  White,  (Eng.,)  6  U.  C.  L.  J.  192.) 

A  solicitor's  bill  of  costs  does  not  carry  interest ;  if  the  solicitor  agrees  with  Ids 
dient  for  interest,  he  is  bound  to  inform  him  that  such  agreement  is  a  special  bar- 
gain beyond  what  is  sanctioned  by  law  or  the  ordinary  course  of  the  profeerioa. 
(Lyddon  t.  Moss,  (Eng.)  5  U.  C.  L.  J.  289.) 

The  papers  in  an  application  to  tax  a  solicitor's  bill,  under  16  "^c,  c.  176,  sec.  20, 
must  be  entitled  in  the  matter  of  such  solicitor.  Bee  sec.  25,  and  Buggan  t.  Cotton, 
8  U.  C.  L.  J.  15. 

Where  a  solicitor  offers  to  reduce  his  bill,  he  is  not  chargeable  with  the  costs  of 
the  taxation  unless  the  bill  be  reduced  one-sixth  by  taxation  independent  of  the 
voluntary  reduction.  (In  re  Freeman,  Craigie  and  Proudfoot,  Grant's  Cham.  102 : 
8  U.  C.  L.  J.  189.) 

Where  a  solicitor  irregularly  proceeds  to  tax  his  costs  in  the  absence  of  his  dient, 
the  court,  on  a  petition  by  the  client,  filed  seven  years  afterwards,  may  order  a 
re-taxation  and  the  solicitor  to  pay  costs  of  the  application.  (Clarke  t»  Manners, 
In  re  Manners,  4  Grant,  482.) 

The  lien  of  the  solicitor  for  his  costs  is  subordinate  to  the  equities  between  the 

Sarties  to  the  suit,  so  where  money  is  decreed  to  be  paid  by  the  plaintiff  to  the 
efendant,  and  costs  by  the  defendant  to  the  plaintiff,  the  party  entitled  to  the  larger 
sum  can  insist  upon  the  amounts  being  set-off  one  agunst  the  other ;  seeus  however, 
where  there  are  two  debts  due  in  different  rights.    (WUson  t.  Switser,  u^fra,) 

If,  however,  the  claim  for  set-off  be  for  costs  at  law  the  set-off  will  not  be  allowed, 
so  as  to  defeat  the  lien  of  the  attomey-at-law,  unless  such  lien  can  never  arise  by 
reason  of  an  injunction  staying  the  proceedings  at  law.  (Wilson  v.  Switser,  Qraaf  s 
Cham.  R.  75.) 

As  agdnst  third  parties  the  solicitor's  lien  attaches  only  on  property  recovered  in 
the  suit,  and  not  on  other  property  of  the  client  in  the  solicitor's  possession.  (Yeri^ 
V.  Wyld,  (Eng.,)  5  U.  C.  L.  J.  289.)  j^.  i 

A  solicitor's  right  of  lien  does  not  preclude  a  fair  compromise,  but  where  the 
client  ^  about  to  receive  money  to  the  exclusion  of  the  solicitor,  the  solidtor  mav 
apply  to  the  court  to  provide  for  his  costs.  (Rid;  and  see  Bmnsdon  v.  Allard, 
-^    ;.,)  6  U.  C.  L.  J.  22.) 
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So  where  a  solicitor  notified  a  partj  decreed  to  pay  money  to  his  client  of  hie 
eleim  for  eoets  against  the  client,  it  was  held  that  the  serrice  of  a  garnishee  order 
on^e  party  so  decreed  to  pay  did  not  affect  the  lien  of  the  solicit^^^Breated  by  the 
sotifioation.    (Symson  t.  Prothero,  (Eng.,)  8  U.  0.  L.  J.  175.) 

(Z)  The  ooort  leayes  to  the  taxing-master  the  proyince  of  distinguishing  what 
parts  are  unnecessary.  (Moore  t.  Smith,  14  Bea.  896 ;  Woods  t.  Woods,  6  Hare, 
229;  Bnrchell  t.  Giles,  11  Bea.  84.)  See  also  as  to  this  section,  M$  Skidmore's 
EsUte,  1  Jnr.  N.  S.  696;  24  L.  J.  Cb.  711;  B$  Manchester  and  Leeds  BaUway 
Company,  8  Hare,  81 ;  Re  Courtois*  Will,  10  Hare,  App.  Ixiv.;  Hyder  t.  Coleman,  21 
'  L.  J.  Ch.  692 ;  Se  Bedminster  Charities,  12  Jar.  666 ;  Se  LUlefs  Trosts,  17  Sim 
110 ;  Canning  t.  Bell,  18  L.  J.  Ch.  804.  Costs  incurred  in  issuing  process  of  con- 
tempt will  not  be  allowed  on  taxation  as  between  party  and  party.  (Attomey-Qen- 
end  T.  Carrington,  6  Bea.  460.) 

The  master  under  this  section  may  strike  off  such  parts  of  the  costs  as  might  haTe 
been  occasioned  by  an  improper  mode  of  framing  the  pleadings,  and  the  affi&Tits  on 
both  sides.  (Hanslip  t.  Kitten,  8  Jar.  N.  S.  886.)  He  may  look  into  the  pleadings 
and  tax  the  costs  occasioned  by  any  unnecessary  amendments.  (Bnrchell  t.  Qiles, 
11  BeaT.  84 ;  Watts  t.  Manning,  1  S.  &  8.  421 ;  Pledge  t.  Buss.  Johns.  668 ;  6  Jur. 
K.  8.  696.)  And  see  Strickland  t.  Strickland,  Bower  t.  Cooper,  MaTor  t.  Dry, 
Hounsey  t.  Bumham,  all  cited  ntpra, 

Sbo.  3. — ^Where  costs  are  to  be  taxed  as  between 
party  and  party,  the  master  may  allow  to  the  party 
entided  to  receive  such  costs  the  like  costs  as  are  taxable 
where  costs  are  directed  to  be  taxed  as  between  solicitor 
and  client  in — 

Advismg  with  counsel  on  the  pleadings,  evidence, 
and  other  proceedings  in  the  cause. 

Procuring  counsel  to  settle  and  sign  such  plead* 
ings  and  petitions  as  may  appear  to  have  been 
proper  to  be  settled  by  counsel. 

Procuring  and  attending  consultations  of  counsel. 

The  amendment  of  bills. 

On  proceedings  in  the  master's  office. 

Supplying  counsel  with  copies  or  extracts  from 
necessary  documents. 

But  in  allowing  such  costs,  the  master  is  not  to 
29 
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illoir  ETQch  parity  any  costs  irUoli  do  ttol  a|>pear 
t6  kaTS  been  lAeeesairy  or  pro|)6r  for  tbe  attaiii- 
ment  of  justice,  or  fo^  defbn'ding  his  rights;  ot 
which  appear  to  hare  been  incarred  tfareogh 
ov^-oaation,  negligdhde,  oV  mistake,  or  brere^  tt 
the  desire  of  liie  party. 

^he  foIIowiBg  TeeiB  and  cBsbimeH^tiB  ma^  be  charged' 
bnd  allowed  in  respect  6f  the  serried  hereifi)ltft€lr  toxamfe- 
ated: 

Instructions  for  smt .V.««...... 20  10    t) 

Instrtctions  to  defend ....,  ^  10    X> 

Instructions  for  petition  where  no  bill  filed....  0  10     0 

Letter  of  ih'otid^  before  instituting  suit ^  0^6 

^iihf^fting  brll,  Yiot  ex^ceeding  20  foHos,  incTud- 

Tug  copy  to  "keep 1^0 

]^or  every  additional  folio  above  20,  (to  be 
allowed  in  the  discretion  of  the  master,) 

inchiding  copy  to  keep,  per  folio. .^•••«  0    10 

[No  greater  siim  'ihin  tfbs.  to  l>e  talced  hy  tbe  liiaBter 
for  drawing  any  biU,  without  the  special  direotion  of  one 
Of  Uie^'jadpM  of  ibe  obort  npoo^  the  ap|>UoMion  of  the 
•oUoitor  reqairibg  tbe  same,  for  which  application  no 
obai^e  is  to  be  inade.^ 

Drafting  answer  or  other  pleading,  petition,  or 
i^ial  affidiEkvit)  ^r  fo^io :..,.  X)    1    0 

[No  greater  sum  than  80b.  to  be 'taxed  ttft  drawing  nay 
answer,  petition,  or  affidavit,  without  the  special  direction 
•  of  one  of  the  Judces  of  the  court,  as  provided  for  in  tbe 
case  of  bills;  aadf  no  'gil«af^r  stim  is  to  liaalloWed  for 
drawing  any  answer,  petition  or  affidaTit,  than  would 
bate  been  taxed  inespective  of  this  order,] 

Engrossed  copies  to  file,  copies  to  serve  (other 
than  copies  on  which  a  fee  is  paid  to  the 
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master  or  wglrtfJWf,  for  r^fig  |(^vor  f^T 
anthmticatang  di9  same)  eaeb  p<9r  loUo......   0    0    6 

Copies  of  orders  ot  other  papers  or  docnmenlay 
not  office  copies,  required  to  be  servei,  per 
folio d    Q    6 

OflSoe  copies  to  be  authenticated  by  the  regis- 
trar, and  engrossment  of  afllulavit  read  over 
bj  the  master  to  the  deponent,  per  folio.. ••    0    0    5 

4^dayits  of  service,  including  attendance  to 

swear 0    2    0 

Praecipe  for  any  process  including  attendance  0    18 
Special  attendance  on  the  master's  warrant  or 
appointment,  or  on  examination  of  witnesses, 
or  on  hearing  of  cause  or  demurrer  or 
special  motion » ••«»» 6    6    0 

When  the  hearing  shall  e;tceed  one  hour,  then 
for  every  additional  hour  which  shall  be 
occupied  by  such  hearing,  ^nd  i^t  which  the 
solicitor  shall  be  present  in  court,  provided 
the  same  be  noted  in  the  registrar's  book, 
or  be  proved  by  affidavit,  (such  affidavit  to 
be  withot^  charge,)  the  same  not  to  exceed 
20s  e....,.^V.....*.,.,v--.--.-- -..•.•   9    5    9 

For  every  additional  hour  beyond  one  hour  in 
the  master's  office • 0    6    0 

For  every  additional  hour  in  the  examination 

of  witnesses  where  no  counsel  employed .0    6    0 

Attend^ig  consultations  of  co.unsel,  per  hour...   0    5    0 

[No  special  MUndanoe  io  be  aUowed  to  a  solioitor  on 
prooeedingB  i^poii  which  he  appears  also  4d  coiaiseL]' 

Appointment  to  settle  minutes,  og  to  paos 

decree  or  order,  copy  and  servioe. 0    .3    0 

For  eyery  hour's  attendance  befiore  the  xegifl- 
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trar  by  his  appointment,  on  settling  mintttes, 

the  same  being  noted  by  the  registoar 0    5    0 

For  every  hoar's  attendance  before  the  regis- 
trar by  his  appointment,  on  passing  decree 
or  special  order,  the  same  being  noted  by 
the  registrar « 0    5    0 

Where  minutes  settled,  or  decree  or  special 

order  approved  of  or  pltssed  between  the 

solicitors  after  appointment  issued  by  the 

registrar • «  « 0    5    0 

[In  such  case  no  fee  to  be  allowed  to  either  Wttj  M 
for  attendance  before  the  registrar  in  respect  of  the  same 
settling  or  passing.] 

Fee  on  all  writs  and  orders  of  court  to  the 

party  obtaining  the  same • 0    5     0 

Instructions  for  brief ••••..«   0    5     0 

Brief,  per  folio,  including  briefing  and  fair 
copy,  subject  to  be  reduced  by  the  master, 
if  the  same  contain  superfluous  matter,  or 
be  of  unnecessary  length 0    0    6 

Observations,  or  other  original  matter  in  brief, 
per  folio 0     10 

[No  fee  or  brief  for  second  counsel  to  be  allowed,  vnlest 
by  order  of  a  Jndge ;  and  a  brief  of  depositions  or  spedal 
affidavits  to  be  allowed  6n\j  where  f^  and  brief  for  second 
coonsel  is  taxed,  and  then  only  by  the  direction  of  a  judge 
upon  special  application.] 

Advertisement  for  sale  of  real  or  personal 
estate,  under  the  direction  of  the  court,  in- 
cluding all  copies,  except  for  printing 0    6     0 

Copies  for  printing,  per  folio 0    0     6 

Fee  on  conducting  sale — including  arrange- 
ments with  auctioneer,  correcting  proof- 
sheet,  (if  any,)  and  attending  at  sale 15     0 

For  every  hour  beyond  three  occupied  at  such 
sale , 0    6    0 
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Drairing  bill  of  coBts  and  attending  taxation...   0    5    0 
Drawing  judge's  appointment,  and  attending 

for  his  signature,  and  to  serye 0    5    0 

Every  necessary  attendance .• 0    18 

Postages — ^the  amount  actually  disbursed. 

[The  sum  ftHowed  for  copying  and  briefing  shall  be  six- 
pence per  folio,  except  where  anthentioated  by  the  regis-  *" 
tnr,  or  read  over  by  the  master :  pro?ided  that  the  same 
shall  not  in  any  case  exceed  one  half  of  the  amonnt  which 
Shan  be  aUowed  for  drawing  what  shall  be  so  copied  or 
Wefed.] 

COUNSEL. 

On  argument  at  judges'  chambers  in  cases 
proper  for  the  attendance  of  counsel,  to  be 
increased  at  the  discretion  of  the  judge 0  10    0 

On  settling  and  signing  pleadings  and  petitions 
respectiyely,  where  from  their  special  nature 
the  master  shall  think  the  pleading  or  peti- 
tion a  proper  one  to  be  settled  by  counsel...   0  10    0 

On  consultations • 15    0 

On  special  applications  to  the  court,  arguing 
demurrer  or  other  special  argument,  or  at 
the  hearing  of  a  cause ....i   15    0 

To  be  increased,  in  the  discretion  of  the  mas- 
ter, to. 5    0    0 

[Any  fee  exceeding  £5,  to  be  allowed  only  by  order  of 
*i^i^  to  be  obtained  at  the  cost  of  the  solicitor  making 
m  i^plicatioii.] 

HASTEBS  IN  OBDINABT  AND  DEPUTY  MASTERS;  MASTERS 
AND  MASTERS  EXTRAORDINARY. 

Eyery  summons  or  warrant *....  0  18 

Administering  oath,  or  taking  affirmation 0  1     0 

Marking  eyery  exhibit 0  10 

Drawing  deposition^  reports  or  orders,  per 

foUo 0  10 
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One  fair  copy  irfaenn^eenarj,  per  firiio^^....  0  t  6 
Copy  of  papers  giyen  oat  when  required}  pf  ir 

folio 0  0  6 

Every  attendance  upon  a  reference •».•••»  0  5  0 

For  each  additional  hour •» ••.«•••••   0  5  0 

Every  certificate • 0  2  6 

Filing  each  piq>er , ••  •• •  0  0  4 

Taxing  costs,  including  attendance .....••  0  6  0 

Making  up  and  forwarding  answers  and  depo* 

sitions « 0  18 

Every  special  attendance  o^  of  office,  within 

two  miles .••••••.•   0  5  () 

Every  additional  mile  above  two 0  1  0 

Beading  over  affidavit,  per  folio*. ••••••••r.....«   0  0  1 

Matter  added,  per  folio ••..•...  0  10 

KEGtBTSAB. 

Entmng  parties'  names  and  filing  biU,  Mswer 

or  demurrer , 0    2   i6 

Entering  and  filing  all  other  pleadings,  inieiaro- 

gatories  and  depositions,  or  other  evidence  0  10 
Filing  and  registering  affidavits,  exhilnt^,  or 

other  papers.* 0    0   4 

Subpoena,  including  filing  precipe •   0    2    6 

Special  writ,  writ  of  commission « ••••   0    5   0 

Office  copy  of  papers  required  to  be  given  out, 

per  folio •...  0    0  6 

Examining  and   authenticating  same,  wl^en 

office  copy  prepared  by  solicitor,  per  folio.   0    0   1 

Attendance  on  appointment  of  guardian. 0    2    6 

Amendment  of  record  when  re^engrossment 

not  necessary,  per  folio • »«  0    16 

Drawing  fiat  on  petition •• • »•••   0    1  -A 

Attending  a  judge  for  his  signature  to  a^y 

document  or  paper « 0    18 
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Hikmgv^  and  forwarding  interrogatories^^..   0  18 

Setting  down  cause • > 0  2    6 

Certificate  of  pleadings  being  filed 0  2    0 

Certificate  of  state  of  cause 0  2    6 

Drawing  minutes  of  decree  or  special  order, 

perfoKo 0  10 

Bnwing  decree  or  order,  per  folio 0  10 

Entering  same,  per  folio * 0  0    6 

Fee  on  payment  of  money  into  court 0  18 

Eee  on  payment  of  money  out  of  court 0  13 

Fee  on  admission  of  solicitor 0  5    0 

Certificate  on  each  office  copy  of  the  time  of 

fiUngbill ; 0  18 

Searchmg  files  in  office 0  10 

Commission  appointing  deputy  master  or  regis- 
trar, or  master  extraordinary  (m) 0  10    0 


(iO  ^J  Order  of  eoiirt  promnlgated  on  the  80th  of  April,  1859,  the  fees  and  dii- 
bunuMnts  which  maj  be  charged  by  and  allowed  to  sheriffs  and  coroners  in  respect 
of  the  sirriceB  therein  enumerated  are  prorided  for.    The  Order  is  as  fbllows  :— 

SATURDAY,  SOtr  APRIL,  1869. 

^9  Judges,  in  pursuance  of  the  anthoritj  vested  in  them  under  and  by  Tirtne  of 
the  statute  in  tiiat  behalf,  do  hereby  order  and  direct  that  the  sheriffs  and  coroners, 
hk  their  sereral  counties,  shaU  be  entitled  to  recelTe  and  take  for  the  sereral  seifieea 
hereinafter  mentioned,  the  sums  specified  for  the  same,  and  no  other  or  gi^sater  f^ 
or  allowance : 

BloiiTOe,  filing,  entering,  and  endorsing  erery  paper ^....  £0    18 

RiTumvofaUTrocesiaBd  Writs  except  Subpoenas 0    2  6 

Wabi^t  to  Bailiff  on  Writ  not  executed  by  Sheriff  or  Depufy. 0    2  6 

tevno  tech  Ofiice  Copy  Bill,  including  affidavit  of  senriee 0    6  0 

'tenvo  each  Warrant,  Notice,  Owtificate,  Subpoena,  or  other  paper 0    2  6 

*fc^WAT  ■■Arrest  on,  wtien  amouiit  endorsed  under  £60 0    6  0 

£60,  and  under  £100 '... 0  10  0 

£100  and  oyer 10  0 

inionaRT— not  defined,  arrut  on^ 0  10  0 

•J^iist  upon  attachment  in  the  nature  of  an  execution,  when  the  sum 

endorsed  is  under  £60 '. 0    6  0 

Oter£60,  and  under  £100 ^ ^ ~...  0  10  0 

SMOttrmr - m » » ^ 10  0 
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Besides  Poondage  for  sams  endorsed,  when  sum  endorsed  is  under 
£100 ^6pero«ii. 

Exceeds  £100,  bat  is  less  than  £1000,  5  per  cent,  for  the  first  £100, 
and  2}  per  cent,  for  the  residue.  £1000  and  oyer,  1}  per  cent,  on 
whatever  exceeds  £1000,  in  addition  to  the  poundage  allowed  up  to 
£1000. 

SiQUBSTitATiON — TJpon  Bcizure  of  estate  and  effects  under  Writ  of  Se- 
questration     0  10    0 

Schedule  of  goods  taken  in  execution,  including  copj  for  defendant, 
if  not  exceeding  5  folios 0    5     0 

Each  foUo  aboTO  6^ « 0    0    6 

BemoTing  or  retaining  property,  reasonable  and  necessary  disburse- 
ments, and  allowances  to  be  made  by  the  master,  or  by  order  of  the 
court  or  judge. 

Poundage  upon  sequestration,  followed  by  sale. 

Where  amount  made  under  £100,  at •«  ...•• ^  5  per  ««ii. 

£100,  but  under  £1000, 5  per  cent,  for  the  first  £100,  2}  per  cent  for 
the  residue. 

£1000,  and  OTcr,  1}  per  cent,  on  whatever  exceeds  £1000,  in  addi- 
tion to  the  poundage  allowed  up  to  £1000,  in  lieu  of  all  fees  and 
charges  for  serrices  and  disbursements,  except  mileage  in  going  to 
seise,  and  disbursements  for  advertising,  and  except  disbursements 
necessarily  incurred  in  the  care  and  removal  of  property,  to  be  al- 
lowed by  the  master  in  his  discretion. 

FoK  Sbbyicbs  hot  SpBOiriBD— The  like  charges  as  are  allowed  at  com- 
mon law  for  analogous  services. 

By  Order  I.  of  the  Orders  of  court  promulgated  on  the  18th  day  of  April,  1869, 
the  fee  for  setting  down  causes  other  than  those  pro  eonfe$90  is  increased.  The 
Order  is  as  follows : 

«  L  That  ftrom  and  after  the  first  day  of  July  next,  the  fee  payable  to,  and  to  be 
reeeived  by  the  registrar  of  this  court,  on  the  setting  down  of  each  eause,  otber 
than  those  ordered  to  be  taken  |>fo  eot\fes9C  shall  be  the  sum  often  shillings." 

And  by  Order  III.  of  the  Orders  promulgated  on  the  10th  day  of  January,  1868,  the 
fees  payable  to  a  deputy  registrar  for  setting  down  a  cause  for  examination  of  wit- 
nesses and  hearing  is  fixed  at  £2  for  each  case  set  down.  This  Order  abrogates  the 
Order  promulgated  on  the  6th  day  of  February,  1868,  as  to  fees  payable  to  depvty 
registrars  for  setting  down  causes  foi  examination  of  witnesses. 

PBOCESS. 

XLVI.r-No  writ  of  execution  shall  be  issued  for  the 
purpose  of  requiring  or  compelling  obedience  to  anj 
order  or  decree  of  the  court ;  but  the  party  required  hj 
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match  order  or  decree  to  do  any  act,  shall,  upon  being  J^jjgj^"*** 
duly  served  with  such  order  or  decree,  be  held  bound  to 
do  such  act  in  obedience  to  such  order  or  decree,  (n) 


(n)  English  Consolidated  Order  XXX.,  Rule  4. 


The  party  in  contempt  may  be  heard  to  shew  that  proceedings,  rabseqtteat  to  the 
order  placing  him  in  contempt,  are  irregular.  (Morrison  y.  Morrison,  4  Hare,  690 ; 
King  Y.  Bryant,  8  M.  &  Cr.  191 ;  and  see  Wilson  v.  Bates,  8  M.  &  Cr.  197 ;  tiaw- 
kins  T.  HaU,  1  Bea.  78 ;  4  M.  ft  Cr.  280.) 

Sbo.  2. — ^If  any  party,  who  is  by  any  order  or  decree 
ordered  to  pay  money,  or  to  do  any  other  act  in  a  limited 
time,  shall,  after  due  service  of  such  order  or  decree,  re- 
fuse or  neglect  to  obey  the  same  according  to  the  exi- 
gency thereof,  the  party  prosecuting  such  order  or  decree 
shall,  at  the  expiration  of  the  time  limited  for  the  per- 
formance thereof,  upon  filing  with  the  registrar  an  affi- 
davit of  the  service  of  such  order  or  decree,  and  of  the 
non-performance  thereof,  be  entitled  without  further 
order  to  a  writ  or  writs  of  attachment  against  the  dis- 
obedient party  ;  and  in  case  such  party  shall  be  taken  or 
detained  in  custody  under  any  such  writ  of  attachment 
inthout  obeying  the  same  order  or  decree,  then  upon  the 
sheriff's  return  that  the  party  has  been  so  taken  or 
detained,  the  party  prosecuting  such  order  or  decree  shall 
be  entitled  without  further  order  to  a  commission  of  j^^^^^g^g^^^^^ 
sequestration  against  the  estate  and  effects  of  the  dis- 
obedient party,  (o) 


(o)  The  attachment  must  be  entered  in  the  registrar's  book  before  it  issues. 
(Smith  T.  Thompson,  4  Mad.  179.)  The  seizure  of  the  defendant's  person  upder  an 
attachment,  does  not  destroy  the  plaintiff's  right  to  proceed  against  his  property. 
(Roberts  y.  Ball,  8  Sm.  ft  G.  168.) 

By  0.  S.  U.  C^  ch.  XXIV.,  sec.  18,  **  an  act  respecting  arrest  and  imprisonment 
for  debt,*'  a  party  cannot  be  attached  /or  non-payment  of  money,  which  must  be 
reeoTered  by^.  fa,  as  at  law.     (See  sec.  19.) 

Befbre  this  act,  where  a  party  was  ordered  to  pay  money  into  court,  his  becoming 
insolrent  would  not  prevent  his  being  arrested  for  contempt,  on  disobedience  of  the 
offder.    (Brewer  T.  EoN,  2  U.  G.  Jnr.  6.) 
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A  mwried  womfta  bting  assumed  to  bs  under  the  control  of  her  hvsband,  upon 
defatdt  by  her,  the  hnsband,  and  not  she,  will  be  in  contempt.  (Maughan  y.  Wnkes, 
Grant's  Cham.  91 ;  8  U.  G.  L.  J.  186.)  Where  an  application  for  an  attachment 
against  a  married  woman  for  not  bringing  in  accounts  into  the  master's  offiee  was 
refused  on  the  aboTC  ground. 

It  is  not  necessary  in  proceeding  against  a  corporation  for  contempt  to  sue  out  a 
writ  of  dUUingtu^  the  proper  course  is  by  orders  niti  and  absolute  for  a  sequestration. 
(Attorney-General  t.  Brantford,  Grant's  Cham.  26.) 

On  moring  absolute  an  order  titst  to  deliver  an  abstract  of  title  to  the  plaintiff  or 
his  solicitor,  it  must  be  shewn  that  it  has  not  been  dellTered  to  either  puty  named 
in  the  order.    (Dick  y.  MoNab,  Grant's  Cham.  81.) 

Effect  of  conUmpL-r-hA  a  general  lule  a  party  in  contempt  oannot  take  any  step  in 
the  cause  till  he  has  cleared  his  contempt  by  doing  the  act  required,  and  paying  the 
costs  of  contempt. 

A  party  in  contempt,  howeyer,  is  entitled  to  move  to  discharge  an  order  made 
adyersely  to  him.     (Futyoye  y.  Eennard,  3  L.  T.  N.  S.  687 ;  2  Giff.  110.) 

And  generally  to  take  any  proceedings  to  clear  his  contempt. 

Where  a  stay  of  proceedings  was  ordered  against  a  plaintiff  in  contempt  until 
clearance  of  contempt,  and  the  plaintiff  had  not  cleared  his  contempt,  a  motion  by 
the  defendant  to  dismiss  for  want  of  prosecution  was  refused  as  irregular-  (Futfoye 
y.  Kennard,  2  Giff.  633  ;  80  L.  J.  Ch.  262.) 

OUaring  contempt, — A  party  in  contempt  in  order  to  clear  his  contempt,  should  do 
the  act  required,  and  pay  the  eotte  of  contempt.  So  where  a  party  in  contempt  for 
not  brinfring  in  accounts  into  the  master's  office  filed  the  accounts,  but  did  not  pay 
the  costs  of  contempt,  an  order  was  granted  ex  parte  to  remove  the  accounts  fUea  in 
order  that  the  party  might  be  proceeded  against  for  contempt  (Corbett  t.  Meyers, 
Grant's  Cham.  26.)  \ 

For  forty  days  before  and  after  each  session,  a  member  of  the  Pfoyindal  Pariia- 
ment  is  prlyileged  from  arrest  for  contempt.  (Wadsworth  y.  Boulton,  2  U.  C.  Cham. 
76;  Meyers  y.  Harrison,  4  Grant,  148.) 

A  solicitor  while  proceeding  to  attend  an  appointment  with  a  person  for  whom  he 
is  acting  professionally,  is  privileged  from  arrest  under  attachment*  (Ro  BmnWi 
(Eng.,)  4  U.  C.  L.  J.  200 ;  Eyre  y.  Barrow,  (Eng.,)  5  U.  C.  L.  J.  46.) 

Queryt  whether  the  sheriff  can  be  compelled  to  serve  any  papers  other  than  pro- 
cess issuing  Arom  court ;  (Porter  y.  Gardner,  Grant's  Cham.  16 ;)  the  proper  oourse 
where  a  sheriff  will  not  return  papers  sent  to  him  for  service,  is  to  eive  notice  to  the 
sheriff  that  unless  the  papers  are  returned  by  a  day  named,  a  mouon  will  be  made 
for  an  order  that  the  sheriff  do  return  them.    (Ibid.) 

m^eSttot^     Sec.  8. — If  an  attachment  cannot  be  executed  against 

exeeated.         gn(5t  party  80  refusing  or  neglecting  to  obey  such  order 

or  decree,  by  reason  of  his  being  out  of  the  jurisdiction 

of  the  court,  or  of  his  haying  absconded,  or  that  with  due 

diligence  he  cannot  be  found,  and  the  oourt  be  saosfied 
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by  affidavit  that  such  is  the  case,  the  party  prosecuting 
finch  order  or  decree  shall  be  entitled  to  an  order  for  a 
commission  of  sequestration  against  the  estate  and  effects 
of  the  disobedient  party ;  and  it  shall  not  be  necessary 
for  this  purpose  to  sue  out  an  attachment  in  the  first 
instance,  (p) 


(p)  Property  seized  under  a  writ  of  sequestration  cannot  be  sold  without  an  order 
Ibr  that  purpose  previously  obtained  on  motion,  notice  whereof  must  be  given.  (Forbea 
T.  CkmnoUj,  Grant's  Cham.  6.) 

Where  property  sequestered  is  claimed  by  a  third  party,  on  motion  an  enquiry  by 
the  master  will  be  directed  as  to  ownership.     (Re  Brennan,  2  Qiant,  274.) 

On  the  sheriff's  return  of  '*  non  est  invmtttay"  and  on  affidavit  to  that  effect,  seques- 
tiraiion  will  issue  at  once  under  this  order,  which  is  similar  to  the  188th  of  V.  C. 
Jamieson's  orders.     (Prentiss  ▼.  Brennan,  1  Grant,  497.) 

Sbc.  4.;— Commissions  of  sequestration  are  to  he^^SSSon^to 
directed  to  the  sheriff,  unless  some  good  reason  exists  for  ^^®"*  directed. 
tlie  contrary. 

Sso.  5. — ^Attachments  with  proclamations  and  com- Attadunrat  with 
missions  of  rebellion  are  hereby  abolished ;  and  it  shall  «Dd  oommteiioa 

-i        .  n  *         3  1  ofwbellion 

not  be  necessary,  in  order  to  enforce  any  order  or  decree,  »hoiiri»M. 
to  obtain  any  order  for,  or  sue  out  a  warrant  to,  the 
sergeant-at-arms.  {q) 


(j>)  English  Consolidated  Order  XXX.,  Eule  6. 

Sic.  6* — ^Every  order  or  decree  requiring  any  party  uiXd*b?< 
to  do  any  act  thereby  ordered  shall  state  the  time  after  ®'  ^'^"'* 
seryice  of  the  decree  or  order  within  which  the  act  ill  to 
be  done ;  and  upon  the  copy  of  the  order  or  decree  which 
shall  be  seryed  upon  the  party  required  to  obey  the  same, 
there  shall  be  endorsed  a  memorandum  in  the  words,  or 
to  the  effect  following,  namely,  "  If  you,  the  within 
named,  {here  insert  the  name  of  the  party),  neglect  to 
obey  thiB  order  or  decree  by  the  time  therein  limited, 
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*■**'•««*•  yon  will  be  liable  to  be  arrested  by  the  sheriff;  and  yoa 
will  also  be  liable  to  have  yoar  estate  sequestered  for  the 
purpose  of  compelliDg  you  to  obey  the  same  (Mrder  or 
decree  without  further  notice."  (r) 

(r)  This  section  does  not  applj  to  process  for  contempt  for  default  in  the  master** 
office. 

Where  an  order  of  reference  to  arbitration  is  obtained,  and  an  award  made,  the 
proper  coarse  in  order  to  compel  obedience  to  the  award  is  to  obtain  an  ord^,  on 
notice,  (specifying  tte  acts  to  be  performed,)  that  the  party  do  perform  the  award 
within  a  time  limited  by  the  order,  which  must  be  endorsed  in  accordance  with  this 
section.     (Wilson  t.  Swltzer,  Grant's  Cham.  B.  44.) 

It  would  seem  that  merely  making  the  award  an  order  of  conr^  though  soch  be 
endorsed  and  serred  personally,  is  not  sufficient  to  place  the  party  in  contempt  on 
delault,  an4  it  would  certainly  be  insufficient  if  the  award  did  not  limit  a  time  for 
the  performance,  as  directed  by  this  section.    (Ibid,) 

J5Jy<2^J^  Sec.  7. — Subpoenas  for  costs  are  hereby  abolished :  a 
decree  or  order  directing  the  payment  of  costs  is  in  future 
to  fix  a  time  for  such  payment ;  and  such  decree  or  order 
shall  be  enforced  in  the  same  manner  as  any  other  decree 

iioweafMwd.  or  Order  directing  the  payment  of  money;  for  this  pur- 
pose it  shall  be  necessary  to  serve  only  a  copy  of  so  much 
of  the  decree  or  <order  as  directs  the  payment  of  such 
costs,  and  the  time  to  be  fixed  is  to  be  a  certain  time 
after  such  service.  («) 


(«)  It  would  seem  that  if  the  order  do  not  fix  a  time  for  the  payment  of  the  costs 
payment  of  them  could  not  be  enforced  until  an  order  fixing  such  time  had  been 
obtained  and  duly  served.     (Saul  t.  Cooper,  4  Grant,  61.) 

MtM^i^m-  ^*^*  ^* — ^*  ^^^'^  ^^*  ^^  necessary  to  issue  any  writ 
r  to^'dSwiS'^^  attachment  or  injunction  upon  any  decree  or  order  for 
delivery  of  possession,  but  the  party  prosecuting  such 
decree  or  ordtjr,  upon  filing  with  the  registrar  an  affidavit 
of  service  of  the  same,  and  of  non-compliance  therewith, 
shaU  be  entitled  witH^ut  further  order  to  a  writ  of  assist- 
ance* {t) 


poMendoa  db- 
wiUu 


(t)  In  applying  tor  the  writ  of  assistance  the  affidatit  in  iapport  of  the  applioa^on 
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need  not  shew  an  existiDg  non-oomplianoe  with  the  order  to  be  enforoed.    (Webster 
T.  T%j\oT,  18  Jar.  869.)    For  the  form  of  writ,  see  Book  of  Forms,  Part  the  Second. 

Seo.  9. — No  order  for  the  production  of  deeds,  papers,  ^If^^^J^^ 
writings  or  documents,  made  under  the  20th  Order  of  this  ****^  ^^  '^^^ 
court,  shall  require  personal  servioe ;  if  the  party  re* 
quired  to  obby  the  same  shall  hare  a  solicitor,  it  shall  be  proMwitogi 
sirficient  to  serve  the  same  upon  such  solicitor:  but  anySSSS^  mS^ 
writ  or  writs  of  attachment  to  be  issued  for  disobedience  '*****"*^ 
to  any  such  order,  must  be  obtained  according  to  the  OM«r  niii  to 
present  practice  by  orders  nisi  and  absolute,  and  such  mJ^     ^ 
orders  nisi  must  be  personally  seryed.  {u) 

(u)  This  section  does  not  apply  to  production  in  the  master's  offioe. 

Sbo.  10. — Eyery  person,  not  being  a  party  in  wiy  JJ^^JtlSSIt*^ 
cause,  who  has  obtained  any  order,  or  in  whose  favour  an  g^J^^Mnotpwv 
order  has  been  made,  shall  be  entitled  to  enforce  obedi- 
ence to  such  order  by  the  same  process  as  if  he  were  a 
party  to  the  cause ;  and  every  person  not  being  a  party 
in  any  cause,  against  whom  obedience  to  any  order  of 
the  court  may  be  enforced,  shall  be  liable  to  the  same 
process  for  enforcing  obedience  to  such  order  as  if  he 
were  a  party  to  the  cause,  (a;) 

(v)  See  Heal  v.  Harper,  2  Qront,  695,  where  prior  to  this  order  all  parties  oon- 
nentiDg,  the  Canada  Company  were  ordered  to  conyej  property.  They  had  appeared 
in  the  master's  office  under  the  decree,  bat  it  does  not  appear  from  the  report 
whether  they  had  been  made  parties  in  the  Master's  office,  or  not. 

XLVII. — The  power  of  the  court  and  of  the  judge  sit- JJJJ^^^S^^^ 
ting  in  chambers  to  enlarge  or  abridge  the  time  for  doing  jS£jf  ^  ***^ 
any  act,  or  taking  any  proceeding  in  any  cause  or  matter 
upon  such  (if  any)  terms  as  the  facts  of  the  case  require, 
or  to  give  any  special  directions  as  tq  the  course  of  pro- 
ceeding in  any  cause  or  matter,  is  unaffected  by  these 
orders,  (w) 

(w)  KiigUflh  Orders  No.  XXXV.,  Rnle  62,  and  No.  XXXVH.,  Rule  17.  This  Order 
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seems  to  reserve  to  the  judges,  whether  sitting  in  court  or  in  chambers,  their  inherent 
right  to  alter/in  special  oases,  the  times  limited  by  the  General  Orders. 

The  following  oases  may  be  consalted  as  to  the  operation  of  General  Orders,  and 
the  constmction  which  will  be  placed  upon  them.  (Oojle  y.  Allejrne,  14  Bea.  171 ; 
Burrell  y.  Nicholson,  6  Sim.  212 ;  Boehm  y.  DeTastet,  1  V.  &  B.  827  ;  Matthews  ▼. 
Chichester,  11  Jur.  49 ;  on  appeal  fk-om  6  Hare,  207  ;  Beayan  t.  Mornlngton,  8  W. 
B.  669 ;  Ferrand  ▼.  Mayor,  &c.,  of  Bradford,  8  DeG.  M.  k  G.  98.)  In  this  latter 
case  it  is  held  that  any  judge  of  the  court  may  dispense  wiUi  the  General  Orders 
where  justice  requires.  « 


6th  JUNE,  1858. 

I. 
The  following  Orders  and  parts  of  Orders,  comprised 
in  the  General  Orders  of  the  third  instant,  namely,  YIi 
section  9  of  IX,  section  3  of  XII,  section  8  of  XIII, 
XV,  XVI,  XVII,  XX,  XXV,  XXVI,  XXVII,  XXVIII, 
XXIX,  XXX,  XXXI,  XXXII,  XXXIII,  XXXIV, 
XXXV,  XXXVI,  XXXVIII,  XXXIX,  XL,  XLI, 
XLII,  XLIII,  XLIV,  XLV,  XLVI-are  to  take  eifeot 
from  the  date  hereof,  as  to  all  suits,  as  well  those  now 
pending,  as  those  subsequently  instituted. 

11. 

Appointment  of  A  party  dosirous  of  appointing  a  guardian  for  him  to 
SSm  ^p«rty  defend  a  suit,  may  go  before  a  judge  or  master  with  the 
proposed  guardian,  and  the  judge  or  master  may  appoint 
such  guardian  if  he  shall  think  fit  so  to  do.  But  he  must 
be  satisfied  by  affidavit  that  such  proposed  guardian  is  a 
fit  person  and  has  no  interest  adverse  to  that  of  the  per- 
*  son  of  whom  he  is  to  be  the  guardian  in  the  matter  in 

question ;  and  if  the  affidavit  is  not  sufficient  for  this 
purpose,  he  may  examine  the  proposed  guardian,  or  the 
person  making  the  affidavit,  viva  voce^  or  require  farther 
evidence  to  be  adduced  until  he  is  satisfied  of  the  pro- 
priety of  the  appointment,  {x) 

{x)  See  tupra  pp.  71-74. 
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MONDAY,  6th  FEBRUARY,  1854. 

It  Ib  ordered,  that  whenever  hereafter  any  solicitor  of  whenaoiidton 
tills  court  shall  be  struck  off  the  roll  of  solicitors,  or  beMmeto  bee^ 
prohibited  from  practising  as  a  solicitor,  by  order  of  thiscoortfof  u.c. 
court,  for  malpractice  or  misconduct  as  a  solicitor,  or 
other  sufficient  cause,  the  registrar  of  this  court  shall 
forthwith  certify  such  dismissal  or  prohibition,  and  the 
grounds  thereof  expressed  in  general  terms  under  the 
seal  of  this  court,  and  shall  transmit  such  certificate  to 
each  of  the  superior  courts  of  Upper  Canada. 

And  that  this  court  on  receipt  of  any  similar  certifi-onnoeiptof 
cate  from  the  Court  of  Queen's  Bench,  or  Court  of  Com-SSSTB^^o! 
mon  Pleas,  of  any  attorney  of  either  of  the  said  courts  rtASrSihJrou 
respectively,  having  been  struck  off  the  roll  of  such  court,  **'**"****"• 
or  prohibited  from  practising  therein,  shall  thereupon 
take  proceedings  for  striking  such  person,  being  a  soli- 
citor of  this  court,  from  the  roll  of  solicitors ;   or  for 
prohibiting  his  practising  therein  according  to  the  course 
and  practice,  and  in  like  manner  and  under  like  circum- 
stances observed  in  similar  cases  in  the  superior  courts 
in  England*  ^K   lit 


MONDAY,  80th  APRIL,  1855. 

It  is  ordered,  that  in  future  all  motions  for  decrees,  Hottonfibrd*. 
and  motions  by  way  of  appeal  from  the  master's  report,  STSjISi  to  bT^ 
are  to  be  set  down  in  a  paper  of  motions  and  will  be  cal-**     ^^ 
led  on  in  their  order,  after  other  motions  are  heard,  (y) 


(y)  Motions  for  decrees  and  appeals  from  Master's  reports  are  now  by  Order  of 
28th  of  April,  1862,  heard  on  Tuesdays  and  Wednesdays  in  each  week.  And  by  the 
same  Order  it  is  provided  that  lists  are  to  be  prepared  by  the  registrar.  This  Order 
may  be  read  with  the  Order  of  28th  of  April,  1862,  but  it  is  in  eflfect  superseded  by  it, 
M  by  the  laat  mentioned  Order  it  is  provided  that  "  other  motions  "  are  to  be  heard 
on  Mondays.     See  Order  of  the  28th  day  of  AprU;  1862,  infra. 
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WEDNESDAY,  17th  SEPTEMBER,  1856. 

xrkiniMiMyba     Witnesses  and  parties  maybe  examined  before  any 
•niner  where  no  examiner  of  this  court  in  those  counties  in  which  there 

D«poty<m«aUr. 

may  be  no  deputy-master,  until  the  appointment  of  a 
deputy-master  in  any  such  county,  {z) 


(z)  This  Order  is  superseded  by  those  subsequently  promulgated,  and  particularly 
by  Orders  of  the  10th  day  of  January,  1868,  for  which  see  tn/r«,  which  Orders  pro- 
Tide  (Order  XL)  that  no  evidence  is  to  be  used  on  the  hearing  of  a  cause  which  has 
been  taken  before  any  examiner  or  officer  of  the  court,  unless  by  the  order  first 
had  of  the  court  or  a  judge  thereof,  upon  special  grounds  adduced  for  that  porpoae. 
And  indeed  since  the  Orders  of  February,  1868,  and  the  practice  of  going  circuit  has 
been  adopted,  the  court  has  refused  to  act  upon  this  Order  of  September,  1866.  and 
that,  too,  eren  if  aU  parties  consented.    (Phelan  ▼.  Phelan,  6  Grant's  Ch.  B.  884.) 


SATTTRDAT,  8th  NOVEMBER,  1856. 

^SSSuS'to  i^  When  infants  or  persons  of  unsound  mind,  not  so 
ittt^Ac,  after  fQ^u^j  by  inquisitiou,  are  made  parties  to  suits  after  de- 
cree, or  are  served  with  a  notice  of  motion  under  order 
]■■.  of  the  General  Orders  of  June,  1853,  guardians 
ad  litem  are  to  be  appointed  for  them  in  like  manner  as 
they  are  now  appointed  at  any  time  aftelr  bill^Ied ;  and 
this  order  is  to  take  effect  from  the  date  hereof  as  to  all 
suits  as  well  those  now  pending  as  those  hereafter  to  be 
instituted,  (a) 


(a)  See  notes  to  Order  XIII.,  of  the  Orders  of  1863,  p.  71  it  teq,,  and  noies  to 
Order  XXXY III ,  sec.  2,  p.  1 76,  tupra.  The  Court  of  Chancery,  in  its  ordinary  juris- 
diction, can  entertain  applications  relating  to  the  property  under  its  control,  of  per- 
sons of  unsound  mind,  not  found  lunatic  by  inqnisitioB.  (Macfarlane,  In  re^  8  Jur. 
N.  8.  208 ;  81  L.  J.  Ch.  886 ;  10  W.  E.  869 ;  6  L.  T.  N.  S.  164.)  As  to  property 
of  a  lunatic,  and  disposition  thereof,  see  Scammell  t.  Light,  8  Jur.  N.  8.  1122;  11 
W.  R.  88  ;  7  L.  T.  N.  S.  414 ;  Leeming.  In  re,  8  DeO.  F.  &  J.  43 ;  Wheeler,  /«  rt, 
8  Jup.  N.  S.  786  ;  6  L.  T.  N.  S.  846 ;  Treyylyan,  In  re,  81  L.  J.  Ch.  660 ;  10  W.  B. 
828.  Where  one  of  three  partners  became  lunatic,  the  court  ordered  the  partner- 
ship property  to  be  sold  as  a  going  concern,  with  liberty  to  all  parties  to  bid.  O^w- 
lands  T.  Byans,  Williams  y.  Rowlands,  8  Jur.  N.  S.  88 ;  81  L.  J.  Ch.  266  ;  10  W.  B. 
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186.)  And  where  by  the  lanaoy  of  a  Tender  a  decree  in  a  suit  for  specific  perform- 
ance is  necessary  as  ground  for  a  Testing  order,  no  costs  will  be  giTen  on  either 
side.    (CressweU  t.  Haines,  8  Jur.  N.  S.  208 ;  81  L.  J.  Ch.  287.) 


THURSDAY,  »th  MARCH,  1857. 

1.  When  service  of  a  bill  of  complaint  has  been  made  s**^***^^"  **" 
within  the  jurisdiction  of  the  court,  upon  a  corporation  S?^?to'tfii 
aggregate,  by  personal  service  thereof  on  the  mayor,  J^^^ 
irarden,  reeve,  president,  or  other  head  oflScer,  or  on  the 
township,  town,  city,  or  county  clerk,  cashier,  manager,  * 
treasurer,  or  secretary  of  such  corporation,  or  of  any 

branch  or  agency  thereof  in  Upper  Canada,  or  other 
person  discharging  the  like  duties,  and  when  no  answer 
has  been  filed  to  such  bill  within  twenty-eight  days  from 
the  service  thereof,  the  plaintiff  may,  after  the  expira- 
tion of  twenty-eight  days  from  the  service  of  such  bill, 
apply  to  the  court,  ex  parte,  for  an  order  to  take  the 
bill  pro  confesso,  and  the  court  upon  being  satisfied  of 
the  due  and  proper  service  of  such  bill  of  complaint,  and 
that  no  answer  has  been  filed  thereto  by  such  cbrpora- 
tion^  may,  if  it  think  fit,  order  that  the  bill  be  taken  pro 
eonfesso  against  such  corporation. 

2.  In  cases  where  a  foreign  corporation  aggregate, 
defendant  to  a  bill  of  complaint,  has  no  branch  or 
agency  in  Upper  Canada,*  then  upon  application  to  the 
court,  supported  by  such  evidence  as  may  satisfy  the 
court,  in  what  place  or  country  such  corporation  is  situ- 
ated, the  court  may  order  that  an  office  copy  of  the  bill 
may  be  served  on  such  corporation  in  such  place  or 
country,  or  within  such  limits,  and  by  personal  or  other 
service  on  such  officer  of  such  corporation,  as  the  court  S4iii«  m  to 
may  think  fit  to  direct.  Such  order  is  to  liBsit  a  timeS!£Si  hSSg 
(depending  on  the  place  of  service)  within  which  such  de- to  fifa^'    * 

81 
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fendant  is  to  answer  or  demur  to  the  bill,  or  obtain  from 
the  court  farther  time  to  make  defence  to  tiie  bill,  and 
where  such  corporation  has  neglected  to  answer  or 
demur  to  such  bill  within  the  time  limited  by  the  order 
authorising  such  service,  the  jplaintiff  may  apply  to  the 
court  ez  patte  for  an  order  to^ke  the  bill  pfo  confesso 
against  such  corporation,  and  the  court  being  satisfied 
of  the  due  service  of  the  said  bill  according  to  the  exi- 
gency of  such  order,  and  that  no  answer  has  been  filed 
for  such  corporation,  may,  if  it  think  fit^  order  the  same 
accordingly. 

M^n^'te  ^'  ^^^^  order  to  take  the  bill  pro  cmfesso  does  not 

"•i^vwi.  require  to  be  served,  and  all  further  proceedings  may  be 

ex  parte  against  such  defendant  unless  the  court  ord^ 

otherwise. 

ordw  «ppuet  to  4^  rpj^jg  order  is^to  apply  as  Well  to  all  suits  and  mat- 
ters now  depending  in  this  court,  as  to  those  hereafter 
to  be  commenced.  (5) 


(b)  See  Dotee  to  Order  IX.,  see.  4,  of  the  Orders  of  185S,  pp.  99a$eq^ 


MONDAY,  6th  APRIL,  1857. 

Whereas  it  is  absolutely  necessary  for  the  proper  des- 
patch of  business  in  the  court,  that  the  change  herdn- 
after  provided  be  made  in  the  practice  as  regards  tiie 
examination  of  witnesses  and  parties ;  it  is  therefore 
ordered  that  all  examinations,  out  of  examination  torn, 
of  parties  or  witnesses,  whether  in  a  suit  or  in  any  mat- 
PartiM  and  ^^  ^^  Otherwise,  be  taken  until  further  order  before  a 
T^SSi  o^  ^deputy-master,  or  before  a  special  examiner  appointed 
of  umMm    £^j^  ^Yifjkt  purpose,  unless  the  court  or  a  judge  thereof  in 
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chattb^rs  shall  otherwise  order  upon  application  to  be 
made  for  that  purpose,  which  may  he  ex  parte,  but  must 
be  supported  by  affidavits  setting  forth  the  special 
grounds  on  which  it  is  made*  (<;) 

(c)  See  note  to  Order  of  the  17th  of  September,  1866,  mq/ra. 

fliaeo  the  praetiee  of  making  oircaits,  one  of  the  chief  objects  of  which  was  that 
aU  etvidenoe  might  be  taken  before  one  of  the  judges,  has  been  adopted,  the  oonrt 
baa  reiased  to  cKreet  the  examination  of  witnesses  to  take  place  before  an  examiner 
in  a  eenntj  where  no  resident  roaster  has  been  appointed,  though  consented  to  bj 
the  parties,  notwithstanding  this  Order  and  the  Order  of  the  17th  of  September, 
1866.    (Phelan  t.  Phelan,  6  Grant,  884.) 


WEDNESDAY,  28rd  DECEMBEE,  1857. 

I.  The  judges  of  the  Oourt  of  Chancer  j,  in  pursuance 
and  in  execution  of  all  the  powers  enabling  them  in  that 
behalf,  do  hereby  order  and  direct  that  the  rules,  orders, 
and  directions  hereinafter  set  forth,  shall  henceforth  be, 
and  for  all  purposes  be  deemed  and  taken  to  be  General 
Orders  and  Edes  of  the  Court  of  Chancery,  viz. : 

II.  The  orders  numbered  XXIII.  and  XXV.  of  tbe 
Orders  promulgated  on  the  8rd  day  of  June,  1853,  are 
hereby  abrogsited  and  discharged. 

EXAMINATION  OF  WITNESSES,  [d) 
The  plaintiff  is  to  select  the  place  at  which  the  wit-jj^y^fo^^^^^n^j. 
nesses  in  the  cause  are  to  be  examined,  which  may  he^^^^^' 
any  one  of  the  places  at  which  examinations  are  held,  as^^Q^^^e 
hereinafter  provided.     The*  place  selected  is  to  be  desig-*'"**^'^"**'**** 
nated  in  the  margin  of  the  bill  of  complaint ;  and  the 
witnesses  of  all  parties  are  to  be  examined  at  the  place 
so  designated  before  one  of  the  judges  of  this  court 
unless  otherwise  ordered. 


(d)  Bee  notes  to  Order  XX.  of  the  Orders  of  1853,  pp.  98-114,  and  notes  to  Order 
XL.,  ifC  7,  pp.  180-182,  $upra. 
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Where  a  witness  who  had  gifen  evidence  at  law  in  an  action  between  substantiallj 
the  same  parties  as  those  in  equity  was  afterwards  comndtted  to  the  penitentiary  and 
ref^ed  to  give  CTidence  in  eqnity,  the  court  ordered  his  eridenoe  given  at  nkiprUiM 
to  be  read  from  the  judge's  notes.     (Switxer  t.  Boulton,  2  Qrant,  698.) 

Where  the  plaintiff  sets  down  his  cause  for  examination,  and  when  it  ii  called  on 
is  not  prepared  to  go  on,  the  defendant  may  have  the  cause  struck  out  with  costs  of 
the  day.  (Cobourg  and  Peterboro'  Railway  Co.  t.  Covert,  7  Grant,  411 ;  overroling 
Wallace  v.  McKay,  GranftCham.  67.) 

And  where  a  cause  is  set  down  by  the  plaintiff  for  examination  and  hearing  under 
the  Orders  of  January,  1868,  and  the  plaintiff  is  not  prepared  when  the  case  is  per- 
emptorily called  on,  tiie  defendant  may  either  have  the  cause  struck  out  with  costs 
of  the  day,  as  in  the  above  case,  or  he  may  have  the  plaintiff's  bill  dismissed  out  of 
court  with  costs.    (See  sec.  8,  of  Order  IIL,  of  these  Orders  iirfra.) 

Where  the  examination  of  a  witness  is  closed  and  it  is  necessary  that  he  should 
produce  certain  books,  &c.,  at  the  hearing,  the  court  may  require  him  to  do  so  by  a 
subpoena  ducti  Ueum,    (Vorley  t.  Jerram,  6  U.  C.  L.  J.  71.) 

Examinationt  de  bene  mm.— Examinations  of  this  kind  are  allowed  where  an  impor- 
tant witness  is  about  to  go  out  of  the  jurisdiction ;  (H'Intosh  v.  G.  W.  B.  Co.  1  Hare, 
828 ;  Botts  v.  Verelst,  2  Dick.  464 ;  but  see  E.  I.  Co.  v.  Naish,  Bnnb.  820:)  or  there 

is  danger  of  loring  his  evidence  ftrom  old  age ;  (say  70  years  or  more ;)  (Rowe  v. , 

18  Yes.  261 ;)  or  dangerous  illness ;  (Bellamy  v.  Jones,  8  Ves.  81 ;)  or  where  he  is  the 

only  witness  to  an  important  fact ;  (Shelley  v. ,  18  Yes.  66 ;  Brydges  v.  Hatch, 

1  Cox,  428 ;  Shirley  v.  Earl  Ferrers,  8  P.  W.  77  ;  Pearson  v.  Ward,  2  Dick.  648 ;)  and 
see  E.  Cholmondely  v.  £.  of  Oxford,  4  Bro.  C.  C.  167 ;  where  two  persons  were 
allowed  to  be  examined  de  bene  eaee,  they  being  the  only  ones  who  knew  material 
facts.    But  see  Anon,  19  Yes.  821. 

Where  the  ground  of  the  application  is  that  the  person  is  the  only  one  who  knowe 
the  fact,  the  affidavit  should  state  the  particular  points  to  which  the  proposed 
evidence  is  to  apply,  and  that  the  proposed  witne^  is  the  only  person  who  kaowi  the 

fiacts,  and  also  the  grounds  for  believing  that  he  is  the  only  one.     (Rowe  v. ,  18 

Yes.  261 ;  Hope  t.  Hope,  8  Beav.  817  ;  Pearson  v.  Ward,  2  Dick.  648 ;  1  Oox,  177.) 

The  order  will  be  granted  at  the  instance  of  the  plaintiff  in  a  proper  ease,  imrae- 
lately  after  bill  filed ;  (Dew  v.  Clarke,  1  S.  &.  S.  108 ;)  but  not  at  the  instance  of  a 
defendant  till  he  has  answered.    (Williams  v.  Williams,  1  Dick.  92.) 

Where  the  ground  of  the  application  is  that  the  witness  is  dangerously  ill  or  aboTe 
70  years  of  age,  the  order  will  be  granted  e»  parte^  in  other  cases  notice  of  motion 
should  be  served.  (Bellamy  v.  Jones,  supra;  Tomkins  t.  Harrison,  6  Mad.  816; 
Hope  T.  Hope,  8  Beav.  817.) 

In  this  province  the  order  wiU  be  granted  where  the  practice  requires  it,  thooglL 
generally  only  where  the  proposed  evidence  is  to  be  used  for  a  definite  purpose. 
(Whitehead  v.  Buffalo,  6  U.  C.  L.  J.  282.) 

Notice  of  the  place  and  time  of  examination  should  be  duly  served  on  all  parties  so 
that  they  may  cross-examine.    (Loveden  v.  Milford,  4  Bro.  C.  C.  640.) 

Sbo.  2. — Any  party  to  the  suit  may  apply  to  the  court 
upon  notice  to  all  parties,  to  change  the  venue,  and 
thereupon  the  court  is  to  make  such  order  as  to  the 
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taking  of  the  evidence  in  the  cause  as  the  circumstances  ^*/JJ|^*°^JJJ«^ 
of  the  case  may  require ;  and  such  order  is  to  be  upon  J^JT  *"  '^^^^ 
such  terms  and  conditions,  as  to  costs  or  otherwise,  as  the 
court  may  think  right  to  impose. 

Sbc.  3. — Witnesses  resident  out  of  the  jurisdiction 
may  be  examined,  as  heretofore,  upon  commission,  {e) 


(f)  The  party  desirous  of  obtaining  a  commission  for  the  examination  of  witnesses 
ontof  thejarisdiotion  applies  to  a  judge  in  chambers  on  notice  for  an  order  for  that 
porpoie.  His  application  mast  be  supported  by  an  affidavit  which  should  set  out 
the  Dsines  and  addresses  of  the  witnesses  proposed  to  be  examined,  that  they  are 
Bsterial  and  necessary,  and  that  they  are  required  to  prove  certain  facts,  and  that 
the  application  is  b<m&  fide  and  not  for  the  purpose  of  delay.  If  the  opposite  party 
el«et8  to  join  in  the  commission  he  is  at  liberty  to  do  so.  On  the  order  for  the  com- 
mtsncn  having  been  obtained,  the  party  applying  for  the  commission  should  give  to 
the  other  two  days'  notice  in  writing  calling  upon  him  to  name  commissioners.  Each, 
pirty  is  entitled  to  name  four  commissioners,  and  on  the  return  of  the  appointment 
the  names  are  struck  before  the  registrar.  The  parties  usually,  to  save  expense, 
a^Ke  among  themselves  upon  two  persons  to  act  as  commissioners.  When  the  com- 
Binioners*  names  are  struck  or  agreed  upon  they  are  inserted  in  |he  commission, 
which  is  prepared  by  the  registrar.  When  a  commission  to  examine  witnesses  has 
been  executed  and  returned  into  court,  an  order  ex  parte  will  be  granted  for  open- 
JBg  the  commission  and  publication  of  the  evidence,  notice  to  the  opposite  party  be- 
ing required  of  the  time  when  the  commission  is  to  be  opened.  (Neale  v.  Withrow, 
4.  U.  0.  L.  J.  88.)  The  rules  of  practice  which  allow  evidence  to  be  taken  under  a 
comauarion  are  not  to  be  extended  where  the  object  is  to  procure  mere  scientific 
testimony— that  is  to  say,  the  testimony  of  experts,  (Russell  v.  Great  Western  R. 
Co.,  8  0.  C.  L.  J.  116.) 

Witnesses  examined  under  commission  are  usually  examined  by  means  of  written 
interrogatories.  Order  XXL  of  the  Orders  of  June,  1858,  which  is  the  same  as 
Mer  IiIlL  of  the  Orders  of  May,  1850,  being  held  not  to  apply  to  foreign  commis- 
■ions.    (Anon.,  2  Grant  122.) 

Sbc.  4. — The  following  terms  are  fixed  for  the  exami- 
nation of  witnesses  at  the  undermentioned  places,  viz. :  (/) 


(/)  The  terms  for  the  examination  of  witnesses  fixed  by  this  Order  were  subject  to 
frsqnsnt  alteration  to  suit  the  convenience  of  the  court,  and  the  judges  have  now  or- 
RBiged  to  adopt  the  practice  followed  by  the  common  law  judges  in  arranging  their 
<fac^  in  the  spring  and  fall.  And  hereafter  the  court  will  promulgate  an  order 
f^vviAQS  to  the  spring  and  fall  circuits,  appointing  the  places  and  the  times  where 
oi  idran  examinations  and  bearings  are  to  be  held.  The  several  places  being 
diridedinto  "the  Home,"  "the  Eastern,"  and  ** the  Western  "  circuits. 

Sbc.  5. — ^No  rules  to  produce  witnesses  or  pass  publi- 
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duoTiw^SSr  cation  are  to  be  taken  out.  When  issue  has  been  joined 
tioS?*Vubu!2'  ^^  *  cause  three  weeks  before  the  oommencement  of  the 
proT^<£  hl^  ^^^^  ensuing  examination  term,  at  the  place  where  tki 
venue  has  been  laid,  publication  is  to  pass  at  the  dose  of 
such  term ;  and  when  issue  has  been  joined  less  than 
three  weeks  before  the  commencement  of  the  next  ensu- 
ing examination  term,  at  the  place  where  die  venue  ha0 
been  laid,  publication  is  to  pass  at  the  close  of  the  follow- 
ing term,  {g) 


{g)  If  the  replioation  be  filed  in  time  to  allow  a  oaose  to  be  set  down  for  < 
tlon  at  the  next  term,  but  it  is  not  Bet  down,  publication  does  not  pan  taU  tht 
olose  of  the  term  following  the  one  for  which  it  might  haTe  been  set  down. 

If,  howeTor,  a  oatise  has  been  set  down  for  examination,  pablioatMm  passee  at  the 
close  of  the  ensuing  term,  though  issue  has  been  joined  less  than  three  weeks  before 
it  commences ;  (Wallace  t.  McKay,  Grant's  Cham.  67 ;)  and  see  sec.  10  of  this  Order, 
which  provides  that  "  the  witnesses  of  oil  parties  are  to  be  examintrd  duHng  the 
term  for  which  the  cause  has  been  sot  down.'' 

The  court  wiU,  however,  in  a  proper  case,  grant  an  order  enlarging  the  Ume  for 
publication ;  (Moody  v.  Leemiog,  1  Mad.  85  ;  Barnes  t.  Abram,  8  Mad.  103  ;  in  the 
latter  case  publication  was  enlarged  several  times ;)  or  in  special  cases  will  open 
publication  after  it  has  passed.  Applications  to  open  publication  are,  howoyer,  not 
encouraged ;  (Mallock  v.  Pinhey,  Grant's  Cham,  106 ;  8  U.  C.  h  J.  190 ;)  and  will 
not  be  grantea  if  the  proposed  evidence  ooiUd  have  been  obtained  in  due  course,  with 
reasonable  diligence;  (Waters  v.  Shade,  2  Grant  218;)  and  suits  for  alimony  are 
not  excepted  from  this  rule.     (McKay  v.  McKay,  6  Grant,  279.) 

The  oourt  refused  to  <4>eii  publication  at  the  instMiQe  of  a  defendant  te  oMafa^ 
evideaee  of  an  alleged  conversation  between  a  person  named  in  the  bill  amd  »  09-4*- 
fendant,  on  the  ground  that  the  attrition  of  the  defendant  haidoig  been  caUe4 1«  t^ 
person  by  the  bUl,  it  was  negligence  not  to  have  made  enqiiries  of  iveh  person ; 
and  it  also  appearing  that  the  evidence  if  let  in  would  not  be  conclusive.  (ilaUook 
T.  Pinhey,  tupra.) 

If,  however,  there  has  been  no  negligence  on  the  part  of  the  appUoant,  »nd  it 
would  be  conducive  to  justice,  publication  wUl  be  opened,  and  if  necessary  a  commis- 
sion will  be  issued  to  examine  witnesses  out  of  the  jurisdiction.  (Blain  t.  Terry- 
berry,  Grant's  Cham.  105.)  The  terms  on  which  the  application  was  granted,  were 
payment  of  the  costs  of  the  application,  and  of  a  coun^  attending  the  cxaminatian 
of  the  proposed  witnesses,  and  upon  other  terms'  insuring  due  diligence  in  the 
examination.    {Ibid.) 

Where  publication  had  closed,  and  nothing  had  been  done  by  either  partjf  te  mz 
years,  it  was  opened  on  the  ap^i^ioation  of  the  plaintiff.  (Chambers  t.  Chambeva,  4 
U.  C.  L.  J,  282.)  Where  the  defendant  had  examined  his  vritnesses,  but  the  fdaJnttf 
had  not,  and  there  was  a  short  delay  on  his  part  on  account  of  poverty,  t&e  ooort 
granted  an  application  by  the  plaintiff  to  open  publication.  (Taylor  t.  Shoff,  8 
Grant,  158.) 
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WiiereilM  deftedanf  s  solicitor  omitted  to  ask  «  witness  what  had  beoome  of  a  deed 
mentioned  in  his  eridence,  whereby  the  defendants  were  precluded  from  giting 
secondary  CTidence  of  its  contents,  leave  was  giyen  to  exhibit  an  interrogatory  to 
prove  where  the  deed  was,  after  the  caase  had  been  set  doWn  for  hearing.  (CoTcrt 
T.  Bank  U.  C,  1  Grant,  666.) 

Where,  however,  any  party  to  the  suit  obtains  an  order  to  open  publication,  the 
otiier  parties  may  examine  at  large,  unless  the  order  opening  publication  be  restric- 
tive,  it  being  a  rule  that  when  publieation  is  opened  for  one,  it  is  opened  for  all. 
(Anon.,  1  Vem.  263.) 

On  an  application  to  open  publication  by  one  defendant,  the  other  defendants  m«8t 
be  Berred  with  notice.     (Brydges  v.  Branfill,  1Q*L.  J.  Ch.  14.) 

As  to  enlarging  publication  generally,  see  Whitelock  v.  Baker,  18  Ves.  612 ;  fate  ▼. 
BoUand,  1  Dick,  495;  Cook  t.  Broomhead,  16  Ves.  133  ;  Conethard  t.  Hasted,  8  Mad. 
429 ;  Anon.,  1 L.  J.  Oh.  119;  Long  t.  Bame,  {Ibid;)  Harrison  t.  Oorbould,  7  L.  J.  Ob. 
162 ;  Barraud  t.  Archer,  1  W.  B.^109.    The  i^PP^^ocktion  must  be  made  in  chambers. 

Sbc.  6. — ^At  any  timo  after  the  issue  joined,  the  casej^^^JJ^^ 
majbe  set  down  for  the  examination  of  witnesses  by  any  JJ^ JJ^*^^  ** 
party  to  the  cause  who  has  witnesses  to  examine.  exwnin^tion. 

Sec.  7. — The  party  who  desires  to  have  a  cause  s^tcauietobe 
down  for  the  examination  of  witnesses  is  to  enter  it  for«°57^^"»  *^« 

reguorar  or  ae> 

that  purpose  with  the  registrar,  or  deputy-registrar,  at  p'*^'®**'*^* 
the  place  where  the  venue  has  been  laid  at  least  fourteen 
days  before  the  commeHcement  of  the  next  ensuing 
examination  term,  (i) 

(t)  See  the  third  Order  of  the  Orders  of  Court,  promulgated  on  the  10th  day  of 
Jaiiiury,  1868,  as  follows : 

"in.  When  the  examination  of  witnesses  before  a  judge  is  to  be  had  in  any  town 
or  place,  other  than  that  in  which  the  pleadings  in  the  cause  are  filed,  it  shaU  be 
the  duty  of  the  party  setting  down  the  cause  for  such  examination,  to  deliyer  to  the 
registrar  or  deputy-registrar  with  whom  the  pleadings  are  filed,  a  sufficient  time  be- 
f(/re  the  day  fixed  for  such  examination,  a  prsecipe  requiring  him  to  transmit  to  the 
r^strar  or  deputy-registrar,  at  the  place  where  such  examination  of  witnesses  is  to 
be  had,  the  pleadings  in  the  cause ;  and  ajt  the  same  time  to  deposit  with  him  a  suf- 
ficient sum  to  coyer  the  expense  of  transmitting  and  re-toansmitting  such  pleadings, 
and  thereupon  it  shaU  be  the  duty  of  such  registrar  or  deputy-registrar  forthwith 
to  trauBmit  the  pleadings  accordingly.'' 

By  ihe  same  Order  it  is  prortded  as  foUowe : 

'*  The  f)Be  payable  to  the  deputy-registrars  for  setttegdown  causes  under  the  fe^re* 
going  order  is  to  be  two  pounds." 

Sec.  8.— The  registrar  or  deputy-registrar  is  to  pre- 
pare a  list  of  all  causes  entered  for  examination,  and 
§S!^^iln>flL  each  cause  is  to  be  set  down  in  such  list  in  the  order  itf 
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uSr^  *^®  ''®«^ which  it  has  been  entered  with  the  registrar,  and  causes 
are  to  be  called  on  according  to  the  registrar's  list. 

Notice  that  the       Sec.  9. — ^Notico  that  tho  cause  has  been  set  down  for 
set  down  for      the  examination  of  witnesses  is  to  be  served  by  the  party 

examination  to,_  tt  •  t  t* 

beserredupon  Setting  the  samo  down  upon  all  parties  at  least  fourteen 
no  appointment  davs  bcfore  the  commencement  of  the  examination  term 

to  be  taken  oat  *' 

or  lists  of  wit-     durinff  which  suet  evidence  is  to  be  taken,  which  notice 

neeiee  to  be  f  or-  o  ''^  7 

nisbed.  jnay  be  in  the  form  set  forth  in  schedule  A.  to  these 

orders  annexed,  but  no  appointment  is  to  be  taken  out, 
and  no  list  of  witnesses  furnished. 


The  witnesses  of  Sec.  10. — The  wituesscs  of  all  parties  are  to  be 
be  ex'^^ed'at^  examined  during  the  term  for  which  the  cause  has  been 
wpoiXdnSi^set  down,  unless  the  court  shall  have  seen  fit,  upon  a 

the  examination  .  i*      x*  ^  ^  i^  •       .• 

has  been  poet-  provious  application,  to  postpouo  such  examination ;  or 
time  auowed.  unlcss  the  judge  before  whom  the  evidence  is  to  be  taken 
shall  see  fit  to  postpone  such  examination,  or  to  allow 
time  for  the  production  of  further  evidence  ;  and  when 
such  examination  is  postponed  in  the  manner  aforesaid, 
or  when  time  is  allowed  for  the  production  of  further 
evidence,  the  order  is  to  be  upon  such  terms,  as  to  costs 
or  otherwise,  as  the  court,  or  a  judge,  may  think  it  right 
to  impose,  {h) 


(h)  See  Orders  promulgated  on  28th  AprU,  1862,  which  proTide  for  the  examina  - 
tion  of  parties  to  suits  without  order : — 

"EXAMINATION  OP  PARTIES  TO  SUITS. 

Any  party  defendant  may  be  examined  as  a  witness  without  order,  on  behalf  ^ther 
of  the  plaintiff  or  of  a  co-defendant.  And  any  party  pluntiff  may  be  examined  as  a 
witness  without  order,  by  a  co-plaintiff,  or  by  a  defendant,  in  oases  where  under  the 
present  practice  such  examinat^n  may  be  had  upon  the  common  order  being  ob- 
tained for  that  purpose." 

The  attendance  of  witnesses  can  be  compelled  by  subpoena.  If  a  witness  is  rende&t 
in  Lower  Canada,  an  application  may  b^made  ex  parte  to  a  judge  in  chambers  for  an 
order  that  a  subpoena  may  issue  commanding  such  person  to'  attend.  The  appUoir 
tion  must  be  supported  by  an  affidayit  which  must  negatiTe  the  fact  that  any  actioa 
is  pending  for  the  same  cause  of  action  in  Lower  Canada.    It  most  state  the  name 
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of  tbe  witness,  and  that  he  is  resident  in  Lower  Canada,  and  where — and  that  h%  is 
a  material  and  neocssary  witness.  On  obtaining  the  order,  the  registrar  itsaes  tha 
snbpoena.  A  copy  of  the  order  should  be  serred  on  the  witness  as  well  as  the  sub- 
poena, and  the  originals  produced  to  him.  The  power  of  issuing  such  a  subpoena  if 
l^ngk  to  the  oourt  by  Con.  SUts.  of  Canada,  oh.  LXXIX.,  sees.  1,  5,  6  &  7,  pp.  890, 
891.  The  witness  may  be  punished  for  disobedience  to  the  subpoena,  see  sec  8. 
But  bis  expenses  must  be  paid  or  tendered,  see  see.  9.  The  statute  14  k  15  Vio., 
eh  66,  does  not  authorise  parties  being  reoeiyed  as  witnesses  on  their  own  behalf. 
(Fuller  T.  Bichmond,  2  Qrant,  509.) 

To  admit  the  eyidenoe  of  a  particular  witness  as  to  a  particular  fact  after  the 
general  eridence  is  closed,  is  always  looked  upon  as  Tery  objectionable  and  open  to 
abuse,  on  the  ground  that  such  witness  has  had  an  opportunity  of  seeing  what 
endence  has  been  given  by  the  others,  and  the  opposite  party  no  opportunity  of 
haying  the  preyious  eyidence  taken  out  of  the  presenoe  of  the  proposed  witnees. 
(Peterborough  t.  Conger,  Grant's  Cham.  87.) 


Sec.  11. — ^Where  differences  arise  as  to  the  conduct  of  ]^J^^^^ 
the  examination,  the  judge  before  whom  the  evidence  isJ^JS^^iJ^ 
being  taken,  is  to  prescribe  the  order  in  which  the  several  J^^^  •*' 
parties  are  to  adduce  their  witnesses,  or  to  give  such 
directions  as  to  the  general  conduct  of  the  examination 
as  the  circumstances  of  the  case  may  require ;  and  the 
evidence  of  any  person  who  declines  to  produce  his  wit- 
nesses when  called  upon  is  to  be  altogether  excluded, 
unless  the  judge  shall  order  otherwise. 

Sec.  12. — Any  witness  may  be  recalled  for  further  J?^23iivl?«» 
examination,  as  in  trials  at  nisi  priuSj  without  any  order  ^j^^SJI^^ 
of  the  court  having  been  obtained  for  that  purpose.  ^ 

Sec.  13. — Articles  are  not  to  be  filed  in  future  for  t^Oj^^^^^^^ 
purpose  of  discrediting  a  witness :  but  witnesses  may  ^^Sj/jSJtJJJf,^ 
called  for  that  purpose,  without  the  leave  of  the  court  ;««w«^» 
and  they  are  to  be  examined  at  the  time  and  place  fixed 
for  the  examination  of  the  other  witnesses  in  the  cause, 
unless  the  judge  before  whom  the  evidence  is  being  taken 
shall  otherwise  order. 

Sec.  14. — Depositions  are  to  be  taken  and  expressed  ^^grftioM  to  bs 
in  the  first  person  of  the  deponent,  (i) 

(Q  Imp.  SUL,  8  &  4  Wm.  4,  oh.  XCIV,,  sec.  27,  and  107th  Order  of  Blay,  1845,  Eog. 
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[OKDSm  U^  tM,  ZY.  AMD  ZVI^  AMD  OEDBB  m.  Of  28kI>  DBOBMBBB,  1867,  iM.  I-T.] 

Ordsn.  The  idtmmm  mmrt  rign  Um  depoaitUmi.  and  it  bM  been  held  ttiit  if  tht 
witBMt  Q«itp  lo  sign,  and  afUrwardf  dioi^  the  depositions  csnnot  be  used.  (Copfr- 
Uad  T.  StsBtoB,  1  P.  W.  414.) 

^hS^tt^  Sec,  16. — ^Any  person  is  to  be  at  liberty  to  nake  me 
2i*^K^n?^f  the  depotitioia  of  any  witness  adduced  by  any  other 
tSU^iL^^     P**^  ^  ^®  ^*>  subject,  however,  to  such  terms,  if  any, 

as  to  the  costs  of  taking  such  evidence,  as  the  court  may 

think  it  right  to  impose,  {k) 

(k)  See  Order  proomlgsted  oa  Hhp  SSch  April,  1862,  as  foUows  :— 

•*BRADINa  DEPOSITIONS  IN  OTHBB  CAUSES. 

Anj  party  shall  be  eatitled  in  fatnre  npoii  notiee  without  order  to  ase  deporitioM 
taken  in  aaother  suit  in  eases  where  under  the  present  practice  he  is  entitled  to  aai 
such  depositions  npon  obtaining  the  common  order  for  that  purpose.*' 

^^^^Mm  S*^*  1** — ^^®  court,  if  it  see  fit>  may  require  the  prou 
ciwitamtm,^  duotiou  and  oral  examination  before  itself  of  any  witness 
or  party  in  any  cause,  matter,  or  proceeding,  and  is  to 
direct  the  costs  of  and  attending  the  production  and  exami- 
nation of  such  witness  or  party  to  b^  paid  by  such  of  the 
parties  lo  the  suit,  or  in  such  manner  as  it  may  think  jit 


Hftttng  tnm. 


OMMWtelM 

•nterrd  with  the 


SSTTINa  DOWN  THB  CAUSE.— HEABINO.  ^. 

in.*-(0— [Abrogated   and  discharged  Ij  order  of 
t«a  oaSr'     court  dated  the  28th  day  of  April,  1862,] 

Sec.  2. — (I) — [Abrogated  and  discharged  by  order  of 
court  dated  the  28th  day  of  April,  1862.] 

Sbo.  8.--^I)— -[Abrogated  ai^d  dischiMrged  by  order  of 
Qourt  dated  the  28th  of  April,  1862.] 

R'sJ^wftem-     Sbc.  4. — {I) — [Abrogated  and  discbai^^  by  wder ef 
Cffte  whMi     court  dated  the  28th  day  of  April,  1862«] 

Sec,  6, — (Z)— [Abrogated  and  discharged  by  order  of 
SIlTiS^Sr*^  court  dated  the  28th  day  of  April,  1862.] 


(i)  Sections  1.  2,  S,  i,  1^  ef  this  Order  are  abrogated  and  discharged  by  the  Orders 
0f90iurtpf9i|iiilfRt«4(Allif^ih4sj«fApril»Jl9^  T^isso  Ordeis  an^  as  feUow :- 
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[«mram  m.,  !»&»  MOMBBm,  1857,  Bio.  i^.] 

<«  MONDAY,  28th  APRIL,  16^2.--SITtIKGS  OF  COUBT. 

See^otn  1»  2,  8,  4,  and  6,  of  Order  iiiiiDT>eir  three  of  the  Oenena  Orders  t>f  28rd 
of  Dvcember,  1867,  «re  hereby  abrogated  and  diseharged. 

ne^adfes  of  the  eomrt  will  nt  aepamtely  mod  hj  alternate  weeks,  at  foltowi: 

One  jadge  wHl  sH  dally  in  eaoh  week  tot  the  deafateh  9i  all  b«sfaiei8  other  than 
le-^eariagfl  asd  okMnher  bnmafeaa. 

The  busineefl  before  tnoh  judge  will  be  t^Leii  ••  foUowi  i 

lioiiday*— liotioDi* 

Tuesday,      \ — Hearbgs  pro  eot\ftt$of  inetioxii  for  decree;  Ikriher  dired- 
Wednesday,  j  tione ;  appeals  from  master's  reporti* 

^ll^/'"^/'    )  — KeaHogt  ef  tolbtisei;  ^naurretw,  <ezoeptiiis  duffng  the  rt* 

eJLml^j      /hearing  term.) 


SETTDia  DOWN  CAtTSES. 

The  party  who  destres  to  have  a  cause  set  down  to  be  heard,  is  to  eoter  It  Hith  the 
Registrar  for  that  purpose,  at  least  fourteen  days  before  the  diio^  for  Which  the  satot 


LISTS  TO  BE  PREPARED  BT  THE  REGISTRAR. 

Thf  Registrar  is  to  prcf>are  lists  of  all  ;oanses  entered  fbr  hearing,  making  a  sepa- 
rate list  of  all  thtt  oauBea  to  be  heard  before  eaoh  judge.  Each  canieJs  to  be  set 
down  in  th«  order  in  which  it  has  been  ontered  with  the  Regietrar.  Causes  are  to 
be  ealM -OB  eoid  ^eavd  aoecvding  to  the  Registrar's  list,  unless  Uie  court  order  other- 
wise. 


NOTICE  OF  HEARING. 

Nctiee  of  hearingwnitt  t>e  Mrited  by  the  party  setting  down  Che  catMs^  upon  a& 
proper  parties,  for  a  proper  dacf  faU|ng  within  the  week  in  which  the  Judge  in  wboei 
mi  (he  same  is  set  down  is  to  dt,  and  such  notice  is  to  be  serred  nvt  less  dian 
twelve  days  before  the  day  for  which  such  notice  is  glTen." 

See  albo  Orders  ptomillgated  on  <he  9th  day  of  May,  1862,  as  to  **  Hearings" : 

**  The  Registrar  is  to  prepare  a  peremptory  fist  of  causes  set  down  for  hearing  for 
eadi  day  on  wliieh  Uiey  are  lo  be  heard,  and  for  that  pnrpoae  the  party  settiog  down 
a  eaase  for  hearing  is  to  notify  the  Reffistrar  of  the  day  for  which  he  has  giTcn 
notice  of  the  heart^  of  such  cause  not  less  than  seren  days  l>efore  the  day  for  which 
such  notice  is  given." 

And  the  second  order  of  the  Oj^ers  of  the  10th  day  of  January,  1868,  which  regu- 
lates the  ^reseot  practice  as  to  **  Hearinge."  The  cause  is  now  heard  immediately 
ikfterthoeksmiMttion  of  witnesses.    The  Order  is  m  follows  t 
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[OBDSB  in.,  28bd  DiOBMBBB,  1857,  8SC.  VI.  vu.  Axs>  vm.] 

"  HEARINGa 

n.  OaiiaeB  are  to  be  heard  at  the  same  time  that  the  witnesses  are  examined  upon 
the  close  of  such  examination.  No  eyidence  to  be  need  on  the  hearing  of  a  oaoaa 
is  to  be  taken  before  any  examiner  or  officer  of  the  court,  unless  by  the  order  first 
had  of  the  court  or  a  judge  thereof,  upon  special  grounds  adduced  for  that  purpose." 

Where  a  plaintiff,  after  replication,  set  the  cause  down  for  hearing,  (without 
haying  set  it  down  for  examination,)  and  on  the  cause  coming  on,  declined  to  treat 
it  as  baring  been  set  down  on  bill  and  answer,  the  court  orderedjt  to  be  struck  out 
of  the  list.     (Eillaly  ▼.  Graham,  2  Grant,  281 .} 

Where  an  objection  exists  to  the  setting  down  a  cause,  the  opposite  party  nmtt 
take  the  otjection  before  the  cause  comes  on  for  hearing,  or  he  will  be  deemed  to  have 
waited  it,  unless  he  could  not  with  reasonable  diligence  haye  taken  it  earlier.  {Ibid,. 

Where  a  cause  is  pro  eonfuso  against  one  defendant,  and  others  haye  answered.  It 
must  be  heard  against  all  at  the  same  time.    (Fuller  t.  Bichmond,  2  Grant,  24.) 

The  court  will  not,  since  the  Orders  of  10th  January,  1868,  at  the  hearing  of  the 
cause,  allow  eyidence  by  affidayit  under  sec.  4  of  Order  XX.  of  the  Orders  5  JuM^ 
1868,  unless  bp  eoruent, 

g^^J^in  Sec.  6. — If  the  plaintiff  neglects  to  set  down  the  cause 
to  be  heard  within  one  month  after  publication  has  passed^ 
any  defendant  may  cause  the  same  to  be  set  down^  and 
maj  serve  notice  of  hearing  on  the  parties  to  the  cause,  (m) 


may  do  M. 


(m)  The  defendant  cannot  set  the  cause  down  for  bearing  before  pubUcation  has 
passed ;  (Ellis  y.  King,  4  Mad.  126 ;  Langley  y.  Fisher,  6  Beay.  689 ;)  nor  before  the 
expiration  of  the  month  mentioned  in  this  section,  and  accordingly  where  a  defen« 
dant  set  a  cause  down  to  be  heard  one  day  before  the  expiration  of  the  month,  it 
was  ordered  to  be  struck  out  of  the  list  with  costs,  notwithstanding  that  by  the  delay 
of  the  plaintiff  in  moying,  the  defendant  was  unable  to  set  the  case  down  for  the 
ensuing  hearing  term ;  (Toronto  y.  McGill,  Grant's  Cham.  16  ;)  ted  qucert^  since  the 
Orders  of  January,  1868 ;  see  sec.  6  of  Order  II.  of  Orders  of  23  December,  1857. 

£fd!£Su"2^"     Stc.  7.— Where  a  defendant  makes  default  at  the 


5^*55»^  hearing  of  a  cause,  the  court  is  to  make  such  decree  as 
latsiaflnt  In-  j^  ^^^  think  fit ;  this  decree  is  to  be  absolute  in  the  first 
instance,  without  giving  the  defendant  a  day  to  shew 
cause,  and  such  decree  is  to  have  the  same  force  and 
effect  as  if  the  same  had  been  a  decree  nUi  in  the  first 
instance,  and  had  been  afterwards  made  absolute  in 
default  of  cause  shewn  by  the  defendant. 

Sec.  8. — If  the  plaintiff  causes  the  bill  to  be  didmissed. 


Digitized 


by  Google 


HEABIKaS.  258 

[OBSIB  m.,  28S]>  DXOBHBIB,   1857,   810.  IX.  Z.,  AND  ZI.] 

on  lis  own  application,  after  it  hag  been  set  down  to  be  ^u^rSfi^ 
keard ;  or  if  the  canse  is  called  on  to  be  heard,  and  the  JSikJS!^2jt^f. 
plaintiff  makes  default,  and  by  reason  thereof  the  bill  is 
^  cQsmissed ;  in  either  case  snch  dismissal  is  to  be  equiva- 
lent to  a  dismissal  on  the  merits,  unless  the  court  order 
otherwise,  and  may  be  set  up  in  bar  to  another  suit  for 
the  same  matter,  (n) 

' —  "^  — 

(n)  After  a  cause  has  been  set  down  for  hearing,  the  plaintiff  is  not  entitled  to  an 
oraer,  as  of  course,  to  di^smiss  his  bill  with  leaTe  to  file  a  new  one.  (Gardner  t. 
Braman,  4  Grant,  199 ;  Smith  t.  Port  Hope  Harbour  Co.,  6  U.  C.  L.  J.  189.) 

Sec.  9.— The  practice  of  excepting  to  bills,  answers,  ^Jf^^X?' 
or  other  proceedings  for  scandal  or  impertinence  is  *^**»*»«**- 
abolished.  But  if  upon  the  hearing  of  any  cause  or 
matter  the  court  is  of  opinion  that  any  pleading,  petition, 
or  affidavit  is  scandalous,  the  court  may  either  order 
such  pleading,  petition,  or  affidavit  to  be  taken  off  the 
file,  or  may  direct  the  scandalous  matter  to  be  expunged, 
and  is  to  give  such  durection  as  to  costs  as  it  may  think 
right. 

Skc.  10. — ^A  motion  to  have  any  pleading,  petition,  Mouon  to  ex^ 
or  affidavit  taken  off  the  file  for  scandal,  or  to  have  the  J^o^  pi«w"iig, 
scandalous  matter  expunged,  may  be  made  at  any  time 
before  the  hearing  of  the  cause  or  matter. 

Sec.  11. — If,  upon  the  hearing  of  any  cause  or  matter,  JJ^'J'''^J5?„g''*,J 
the  court  is  of  opinion  that  any  pleading,  petition,  or  Jfn^bfSS^ 
affidavit,  is  of  unnecessary  length,  the  court  mayeither^^'^^'^^*^ 
direct  payment  of  a  sum  in  gross  or  in  lieu  of  taxed  costs 
therefor,  or  it  may  direct  the  tSxing*officer  to  look  into 
BQch  pleading,  petition,  or  affidavit,  and  to  distinguish 
what  part  or  parts  thereof  is  or  are  of  unnecessary  length, 
and  to  ascertain  the!  costs  occasioned  to  any  party  by 
any  unnecessary  matter;  and  the  court  is  to  make  such 
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order  tus  it  thinks  jUst,  for  the  payment^  «et-off,  our  other 
allowance  of  Btrch  eostSy  by  the  party,  his  Bolidtor,  ot 
counBel. 

^^JtS^  S£c.  12.--Cati8eS  may  be  m  down  to  be  heard  on 
farther  directions  for  any  eonrt  day,  but  notice  thereof 
most  be  Benred  at  least  seven  days  before  the  day  for 
which  the  cause  has  been  set  down* 

SOHEDULS  A. 

FORM  OF  A  KOTICE  OF  EXAMINAllON. 
In  Chancery. 

A.  B, f ^....Plaint^, 

and 

C.  D,... Defendant. 

To  the  above  ———--— ————^— —^— 


Take  notice  that  this  cause  bas  been  set  down  for  the 
examination  of  witnesses  at  ■  on  the 

■  ■  day  of  ——*———  at  which 

time  and  place  the  witnesses  for  all  parties  most  be 
examined. 

£!•  F% 
Solicitor  for  the  plaintifil 
{Or  ae  the  ease  majf  he^ 


SATURDAY,  6th  FEBRUARY,  1858. 

PROOBEDINGS  IN  SUITS  FOR  FORECLOSURE  OR  SALS.  (^ 

In  suits  instituted  by  mortgagees  er  judgment  creditors 
for  sale  or  foreclosure,  when  all  uicumbranoers  haine  not 
been  made  parties,  or  fartlier  eni^viriei  are  aooght,  the 
complainant  is  to  bring  into  the  master's  office  toge^er 
with  the  decree,  a  certifica^  from  the  regislrwr  of  die 
tn  ibredoran  ^^^7  whATcin  tfa  Jands  Ue^  Betting  fordi  ali  the  regis- 
^^ '7&S'iMff.t^red  incmnbrances  irMcli  tS(M  the  propet^  ki  tike 
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pleadings  mentioned,  and  such  other  evidence  as  he  »ay  2?^  S*nIS 
be  advised ;  and  upon  his  e^p-parte  application  for  that^^/^^^ 
purpose  the  master  is  to  direct  all  such  persons  as 
appear  to  him  to  have  any  liei),  charge,  or  incumbrance 
upon  the  estate  in  question  to  be  made  parties  to  the 


(o)  See  9t^a,  pp.  129-145. 

Querif,  has  the  master,  notwithstanding  the  language  of  this  order,  anj  power  to 
nake  parties  where  not  directed  hy  the  decree.  ' 

On  a  decree  for  sale,  all  incumbrancers,  whether  prior  or  subsequent  to  the  plain- 
tiff, most  be  made  parties  in  the  master's  oflBce,  unless  the  plaintiff  wishes  to  sell, 
inbject  to  prior  mortgages,  which  is  the  usual  form  in  which  decrees  for  sale  are 
now  drawn  op,    (White  t.  Beasley,  2  Grant,  660.) 

An  mcumbraDcer  in  the  Master's  office  has  no  right  to  impugn  a  prior  Judgment, 
on  the  ground  that  it  was  irregolariy  obtain^  at  law.  (Hamilton  t.  ThomhlU, 
8  U.  C.  L.  J.  78.) 

When  the  bill  is  filed  by  a  subsequent  incumbrancer  JjJJ^^j^JJJJ; 
seekmg  relief  against  a  prior  mortgagee,  such  mortgagee  ^r^JJJ^S^ 
must  be  made  a  party  previous  to  the  hearing  of  the  "J^^^^^^^^' 
cause.    But  when  the  plaintiff  in  any  such  cause  prays  a 
sale  or  foreclosure,  subject  to  a  prior  mortgage,  such 
mortgagee  is  not  to  be  made  a  party  either  originally  or 
in  the  master's  office. 

Upon  the  office  copy  of  the  decree  to  be  serred  upon  Notketobeghwa 

rj^  ,  ,      ***  peraoM  mad* 

persons  made  parties  in  the  master  s  office,  under  the  {^f^nj^"^ 
proTisions  of  this  order,  there  must  be  endorsed  a  notice 
to  the  effect  set  fortii  ip  9Qhedole  A,  to  these  orders 
annexed. 


When  a  reference  has  been  direct^  as  to  ipeumbranoes,  ^^l^^- 
<ar  to  settie  priorities,  in  any  case  provided  for  by  thisJ^SiJI**"*''* 
order,  the  master,  before  be  proceeds  to  hear  and  deter- 
mine, is  to  require  an  appointment  to  the  effect  set  forth 
in  schednla  ip.  tp  tMfl  ordcnr  anne^^d,  tp  bp  served  upon 
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all  persons  made  parties  before  the  hearing,  whether  the 
bill  has  been  taken  pro  confesso  against  such  persons 
or  not.      ^ 

Effect  of  parties  When  anj  person  who  has  been  duly  served  -with  aa 
^toDd  ina>i«  office  copy  of  the  decree,  or  with  an  appointment  under 
the  provisions  of  this  order,  neglects  to  attend  at  the 
time  appointed,  the  master  is  to  treat  such  non-attend* 
ance  as  a  disclaimer  by  the  party  so  making  default ; 
and  the  claim  of  such  party  is  to  be  thereby  foreclosed, 
unless  the  couri;  order  otherwise,  upon  application  duly 
made  for  that  purpose. 

Beport  to  state       The  master's  report  in  the  cases  specified  in  this  order, 

names  of  persons  /.     ,i  i      i  i  ^ 

made  parties  in  must  statc  the  uamcs  of  all  persons  who  have  been  made 

his  office  and 

•*ri*riti""il  parties  in  his  office,  and  of  those  who  have  been  served 
with  the  appointment  hereinbefore  provided.  The  names 
of  such  as  have  made  default,  having  been  duly  served, 
must  then  be  stated ;  and  then  the  report  must  go  on  to 
settle  the  priorities,  &c.,  of  such  as  have  attended,  and 
these  latter  are  to  be  certified  as  the  only  incumbrancers 
upon  the  estate. 

Mori«ageepro-       Where  a  mortgagee  has  proceeded  at  law  upon  his 
not  hare  oosu    sccurity,  hc  shall  not  be  entitled  to  his  costs  in  equity, 

unless  the  court,  under  the  circumstances,  shall  see  fit  to 

order  otherwise. 


MASTER'S  AND  DEPUTY  REGISTRARS. 
i^Mto^puty  The  masters  and  deputy-registrars  appointed  by  this 
court,  shall,  in  addition  to  the  fees  already  payable  to 
them,  be  entitled  to  receive  upon  the  setting  down  of 
causes  for  the  examination  of  witnesses,  the  sum  of  one 
pound  ten  shillings  for  each  case  to  be  set  down,  (p) 

(p)  By  Order  of  oourt,  promulgated  on  the  lOth  day  of  Janiuury,  1868,  it  la  pro- 
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[osDlB  0th  vxbbva&t,  1858.] 

vMef  i&*t  Ae  fte  payable  ta  deputy  re^stran,  for  setdog  doim  fM«06fl^  i^tablf 
two  pounds. 

SGHEDULE  A. 

Whereas  a  suit  has  been  instituted  by  the  within 
named  oomplainant  for  the  foreclosure  (or  as  the  ease 
may  be)  of  certain  lands,  being  the  west  half  of  lot  Now 
19,  in  die  second  concession  of  the  township  of  TorontOy 
(or  seme  other  suffident  description  of  the  property,)  (a) 
uid  I  have  bee&  directed  to  enqaire  whediear  any  persoii 
Qrdier  than  the  plaintiff*,  has  any  charge.  Hen,  or  ineom- 
hranee  upon  the  said  estate ;  and  wher«ks  it  has  been 
made  to  appear  before  me  that  yon  have  some  lies, 
charge  or  incmnbrance  upon  the  said  estate,  and  I  haye 
tlierefof  e  caissed  you  to  be  made  a  party  to  this  suit,  and 
a|ipQinted  the  day  of 

for  yon  to  appear  before  me,  either  in  person  or  by  yonr 
solicitor,  to  prove  your  claims. 

Kow,  Yon  are  hereby  required  to  take  notice : 

1st.  That  if  yon  wish  to  apply  to  discharge  my  order 
making  yon  a  party,  or  to  add  to  or  vary  the  within 
decree,  yon  must  do  so  within  fourteen  days  from  the 
service  hereof;  and  if  yon  fail  to  do  so,  yon  will  be 
bound  by  the  Aee^tee  and  the  fiu*ther  proceedings  in  this 
cause  as  if  yon  were  originally  made  a  party  to  the  smt. 

2nd.  That  if  yon  fail  to  attend  at  my  chambers  at 
Osgoode  Hall,  in  the  city  of  Toronto,  (or  as  the  case 
may  be,)  at  the  time  appointed,  you  will  be  treated  as 
disclaiming  all  interest  in  the  property  in  question,  and 
it  will  be  disposed  of  in  the  same  way  as  if  yon  had  no 
claim  thereoB,  and  yomr  daim  will  be  in  fact  foreclosed 
by  such  non-attendance. 

A.  B.,  Master* 


Hon  (a)r-WhMtl|k»dMr9ei9<*tkeaito^  the  debt<M  tedt  gmeriUy  at  the 
83 
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[ORDBE  80th  JUHJB,   1858,  AND  OBOIE  18TB  APRIL,  1859.] 

•nit  of  a  judgment  creditor,  say  for  the  sale  of  all  the  landa  of  {the  debtor)  iritUa 
the  oooDtj  of  York  (or  ae  the  eaee  may  be,) 

SCHEDULE  B. 
In  Chancery. 
A.  B.y  plaintiff, 

and 
0.  D.,  defendant. 

Ilaying  been  directed  by  the  decree  in  this  cause  to 
enquire  whether  any  peraon  other  than  the  plaintiff  has 
any  lien,  charge  or  incumbrance  upon  the  lands  in  the 
pleadings  mentioned,  being  the  west  half  of  lot  10,  in  the 
2nd  concession  of  the  township  of  York,  (or  some  other 
plain  description,)  I  do  hereby  appoint  the 
day  of  at  my  Chambers  at  Osgoode 

Hall,  in  the  city  of  Toronto,  (or  as  the  case  may  be,)  to 
proceed  with  the  said  enquiries.  And  you  are  hereby 
required  to  take  notice  that  if  you  fail  to  attend  at 
the  time  and  place  appointed,  you  will  be  treated  as  dis- 
claiming all  interest  in  the  land  in  question,  and  it  will 
be  dealt  with  as  if  you  had  no  claim  thereon,  and  your 
claim  will  be  in  fact  foreclosed. 

E.  F.,  Master. 


WEDNESDAY,  80th  JUNE,  1868. 

It  is  ordered  that  the  time  of  the  long  yacation  is  not 
to  be  reckoned  in  the  computation  of  the  time  appointed 
or  allowed  for  the  purpose  of  answering  either  an  original 
or  amended  bill,  {q) 

{q)  See  Order  Y.  of  the  Orders  of  1858,  pp.  8,  and  4,  eupra. 

WEDNESDAY,  18th  APRIL,  1859. 

The  judges  of  the  Court  of  Chancery,  under  and  in 
pursuance  of  the  powers  rested  in  them  under  the  statute 
in  that  behalf,  do  hereby  order  and  declare : 
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[order  I.,  IL,  AND  m.,  18th  APRIL,  1869.] 

I.  That  from  and  after  the  first  day  of  July  next,  the  JJ*^*^  ^ 
fee  payable  to,  and  to  be  received  by  the  registrar  of  J^'5J|J„*'J^ 
this  court,  on  the  setting  down  of  each  cause,  other  than  SSS'taSSI^ 
those  ordered  to  be  taken  pro  confenoy  shall  be  the  sum  •"*^*^ 
of  ten  shillings. 

n.  The  judges  of  this  court,  taking  notice  of  the  in- 
convenience and  expense  occasioned  to  the  suitors  in  th6 
court,  by  reason  of  the  non-attendance  of  the  solicitors 
of  the  parties  or  some  of  them  at  the  times  when  such 
causes  are  called  on  to  be  heard,  or  during  the  hearing 
thereof,  by  reason  of  which  non-attendance  such  causes 
are  struck  out  of  the  paper,  and  cannot  be  restored  with- 
out an  expense  which  ought  not  to  be  sustained  by  the 
parties;   or  the  hearing  thereof  is  unnecessarily  post- JjJJllJhJiriJ^ 
poned,  not  only  to  the  inconvenience  of  the  parties  to  SlfcStofmtifii. 
such  causes,  but  also  to  the  inconvenience  of  parties  intSSi^^^ 
other  causes ;  do  think  proper  hereby  to  order,  in  con- 
formity with  what  the  rules  and  practice  of  the  court 
already  require,  that  the  solicitors  for  the  several  parties 
in  all  causes  do  attend  in  court  when  such  causes  are  ap- 
pointed to  be  heard,  and  during  the  hearing  thereof. 
And  that  whenever,  upon  the  hearing  of  any  cause^  it 
shall  appear  that  the  same  cannot  conveniently  proceed 
by  reason  of  the  solicitor  for  any  party  having  neglected 
to  attend  personally  or  by  some  person  in  his  behalf,  or 
having  omitted  to  deliver  any  paper  necessary  for  the 
use  of  the  court,  and  which,  according  to  its  practicdi 
ought  to  have  been  delivered,  such  solicitor  shall  per- 
sonally pay  to  all  or  any  of  the  parties  such  costs  as  the 
court  shall  think  fit  to  award. 

III.  In  future  the  evidence  read  by  each  side  must  bestiaeiiMiiMdAi 
stated  distinctly  by  counsel,  in  order  that  the  same  mayeatM«l 
be  entered  by  the  registrar  before  the  case  is  closed,  in 
accordance  with  the  order  to  that  eflfect. 
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[0XDI9  30th  apbh.,  1869.] 

taft^M^  When  judgment  is  reserved,  the  exhibits  iised  ifK>n 
Sa^^^S^k  *t®  hearing  must  be  deposited  with  the  registrar  for  the 
^^^^'  use  of  the  court    AU  exhibits  deposited  under  this  order 

must  be  described  in  a  schedule,  to  be  prepared  by  tke 
party  depositing  the  same.  The  schedule  shall  be  in 
duplicate,  one  copy  of  which,  signed  by  the  registrar, 
shall  be  handed  to  the  party  depositing  the  exhibits, 
^and  the  other  retained  for  the  use  of  the  courL 

When  this  order  has  not  been  complied  with,  the  ca0e 
will  not  be  considered  as  standing  for  judgment. 

IV.  From  and  after  die  first  day  of  July  Bext,  every 

•mdSu^\»    bin  and  answer  filed ;  and  every  affidavit  to  be  used  in 

fgnf^hfjr^  any  cause  or  matter,  shall  be  written  in  a  plain  legible 

hand,  and  shall  be  divided  into  paragraphs,  and  0v«B|r 

paragraph  shall  be  numbered  consecutively,  and  asnear^ 

as  may  be  shall  be  confined  to  a  distinct  portten  of  tiie 

sot^edt.    No  costs  shall  be  allowed  for  any  bill,  snswer 

or  affidavit,  or  part  of  any  bill,  answer  or  affidavit,  eob- 

utantially  violating  this  order ;  nor  shall  any  affidavit 

violating  this  order  be  used  in  support  of,  or  eppoekioQ 

to,  any  motion,  without  the  express  permission  4>f  die 

court 


SATURDAY,  80th  APRIL,  1869. 

The  judges,  in  pursuance  of  the  authority  vested  in 
them  under  and  by  virtue  of  the  statute  in  that  behi^ 
do  hereby  order  and  direct  that  the  ahenffii  and  ooro- 
ners,  in  their  several  counties,  shall  be  entitled  to  r^ 
ceive  and  take  for  the  several  services  hereinafter  men- 
tioned, the  sums  specified  for  the  same,  and  no  other  or 
tgreater  fees  or  allowance : 

RBOBiviNa,  filing,  entering,  and  endorsing 

every  paper* ••; XO    1    3 
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BxTUBH  of  «U  Process  und  Writs  except 

Subpoenas ,. 0    2    6 

Warrant  to  Bailiff  on  Writ  not  executed 

by  Sheriff  or  Deputy 0    2    6 

SsRYiNa  each  Office  Copy  Bill,  iBclodiBg 

affidavit  of  service 0    5    0 

Bbrtikg  each  Warrant,  Notice,  Certificate, 

Subpoena,  or  other  paper 0    2    6 

Nb  Exsat — ^Arrest  on,  when  amount  en- 
dorsed under  £50r.« ^  0    5  0 

je50,  and  under  JEIOO • 0  10  0 

£100  and  over................... 10  0 

ATTACHMSNT-^apt  defined,  arrest  on« 0  10    0 

Arrest  upon  ttttaehau^t  in  the  nature 
of  an  execution,  when  the  sum  endorsed 

is  under  £50 0    5    0 

Over  £60,  and  und^  £100 0  10    0 

£100oriaTOr ....^    10    0 

Begides  Poundage  for  sums  ^dorsed 

when  Bum  endorsed  is  under  £100... .5  per  cent. 

Exceeds  £100,  but  is  less  than  £1000, 

5  per  cent,  for  tbe  first  £100,  and  ^ 

per  cent  for  the  residue.  •  £1000  and 

over,  1^  per  cent,  on  vrhatever  exceeds 

£1000,  in  addition  to  the  poundage 

allowed  up  to  £1000 

QsmfsSNAiSim — ^upon  seizure  of  estate 
and  effecis  under  Writ  of  Sequestra- 
iirai.. 0  10    0 

Schedule  of  goods  taken  in  execution,  in- 
cluding copy  for  defendant,  if  not  ex- 
ceeding 6  folios 0    5    0 

Each  folio  above  5 0    0    6 

Removing  or  retaining  property^  rea- 
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\      ^[0BD]ER  6th  ootobsb,  1869.] 

sonable  and  necessary  disbursements, 
and  allowances  to  be  made  by  the 
Master,  or  by  order  of  the  Court  or 
Judge. 

Poundage  upon  sequestration,  followed 
by  sale. 

Where  amount  made  ander£100,  at...5  per  cent. 
£100,  but  under  £1000,  6  per  cent, 
for  the  first  £100,  2j^  per  cent,  for  the 
residue. 

£1000,  and  over,  1|  per  cent,  on 
whatever  exceeds  £1000,  in  addition 
to  the  poundage  allowed  up  to  £1000, 
in  lieu  of  all  fees  and  charges  for  ser* 
vices  and  disbursements,  except  mile« 
age  in  going  to  seise,  and  disburse- 
ments for  advertising,  and  except  dis- 
bursements necessarily  incurred  in  the 
care  and  removal  of  property,  to  be 
allowed  by  the  Master  in  his  discre- 
tion. 

Foe  Sbrvioes  not  Specified — The  like 
charges  as  are  allowed  at  common  law 
for  analogous  services. 


WEDNESDAY,  6th  OCTOBER,  1859. 

to  «^  0.0.  Ordered,  that  all  office  copies  of  decrees  to  be  served 
on  parties,  added  in  the  master's  office,  may  be  certified 
by  the  deputy-registrar  where  the  reference  is  made  to. 

Ordered,  that  the  deputy-registrars  do  transmit  to 
the  registrar  of  this  court,  at  Toronto,  on  the  first  day 
of  January,  April,  July,  and  October,  in  each  year,  a 

^i^^^    list  of  all  bills  filed  with  them  respectively  during  the 

fliS\?i^Sitnff.  preceding  quarter  of  the  year. 
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[oBPBRB  29th  jum,  Wt^"]  /96/ 

29th  JUNE,  1861. 

PBO  CONFESSO— SETTING  DOWN,  (r) 
Where  a  bill  has  been  ordered  to  be  taken  pro  con-HMrtegim> 


fe980j  the  cause  may  thereupon  be  set  down  to  be  heard ;  ^j*  dowTtaa 
bnt  the  day  for  which  the  same  is  so  set  down  is  to  be 
not  less  than  ten  days  from  the  setting  down  thereof, 
imless  the  court  think  fit  to  appoint  a  special  day  for  the 
hearing  thereof. 


(f)  See  nipraf  pp.  76  et  uq, 

MOTION  FOB  DECBEE.  («) 
WJiere  a  party  has  given  notice  of  motion  for  decree,  JJ^  *" 
he  is  to  set  the  cause  down  to  be  heard  on  such  motion 
not  less  than  ten  days  before  the  day  for  which  such 
notice  is  given,  unless  he  shall  have  obtained  an  order 
allowing  a  less  time  for  such  purpose. 

Motions  for  decrees  are  to  bp  allowed  only  in  three  te2to^i«dT^ 
classes  of  cases,  namely : — 

First — ^Where  there  is  no  evidence. 

Second. — Where  the  evidence  consists  only  of  docu- 
ments, aa4  such  affidavits  as  are  necessary  to  prove  their 
ezecQtion  or  identity,  without  the  necessity  of  any  cross- 
examination. 

Third. — ^Where  infants  are  concerned,  and  evidence  is 
necessary  only  so  far  as  they  are  concerned  for  the  pur- 
pose of  proving  facts  which  are  not  disputed  :  but  this 
order  is  not  to  apply  to  cases  in  which,  but  for  this  order, 
the  court  would  grant  leave  to  serve  short  notice  of  mo- 
tion for  decree  in  order  to  prevent  irreparable  injury. 


I 


(•)  Bee  ivpra,  pp.  89  et  $eq. 
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DELIVEBY  OF  POSSESaK)fr  AFfBE  FBTAL  F0BECL0S17BE.  (0 
FOMMrfoB  after     Jn  any  suit  for  foreclosure  or  for  redemption,  the  mort- 

flnal  Ibmlonire.  "^  t    i  i  •  i*        j 

gagor  or  other  person  entitled  to  the  equity  of  redemp- 
tion, being  in  possession  of  the  premises  foreclosed,  may 
be  ordered  to  deliver  up  possession  of  the  same  upon  or 
after  final  order  of  foreclosure,  or  for  the  dismissal  of 
the  bill,  as  the  case  may  be. 

(i)  See  iupra,  pp.  129  ei  seq. 

PARTIES  INTERESTED  IN  THE  BQIHTY  OF  BEDBMPTION 
MADE  PARTIES  IN  THE  MASTER'S  OFFICE,  (n) 

In  any  case  in  which  it  shall  appear  conducire  to  the 
jtediDt^j^  ends  of  just^  that  parties  interested  in  the  eqnHy  of 
jjj2^^*JJ|^*»  redemption  should  be  allowed  to  be  made  parties  in  the 
master's  office,  by  reason  of  the  parties  so  interested 
being  numerous  or  otherwise,  it  shall  be  compertent  to 
the  court,  at  the  hearing,  or  afterwards,  to  dnrectthat 
parties  so  interested  may  be  made  parties  in  the  master's 
offiee,  upon  such  terms  as  to  the  court  shall  seem'Kt ; 
such  order  to  be  only  made  where  one  or  incrre  parties 
interested  in  the  equity  of  redemption  are  already  before 
the  court. 

",.  .f   ,    ,.       ■■ . — , ■ 

(ti)  See  iupra,  pp.  187  et  *^. 

DEFENDANT  ABSCONDmO,  OB  BEING  CONCEALED,  (n) 

In  case  it  appears  to  the  court  by  sufficient  evidence, 

that  any  defendant  against  whom  a  bill  has  been  fled, 

has  been  within  the  jurisdiction  of  the  co«rt  a%  Mm 

time,  not  more  than  two  years  befbre  die  fili^  of  Ae 

bill,  and  that  such  defendant,  after  due  diligenee,  eannol 

AbMondingor    bo  fouud  to  bc  served  with  an  office  copy  of  the  bill,  and 

dant  may  be  p^  that  thorc  IS  good  rcasoii  to  brieve  that  be  has  afasoonded 

vDder  M«  Tof  from  the  jurisdiction,  or  that  he  is  concealed  within  the 

Order,  1868.      samo,  the  court  may  make  such  order  as  is  prescriibed  l^ 
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section  7th  of  the  9th  of  the  General  Orders  of  Jnne, 
1858. 


(t)  See  iupra,  pp.  87,  S8. 

APP0INTHENT8  AND  NOTICES  IN  THE  BiASTEB'S  OFFICE,  (tp) 
Where  the  master  shall  direct  that  parties  not  in 
attendance  before  him  shall  be  notified  to  attend  before  iMiJ!m!SS  ^ 
him  at  some  future  daj^  or  for  different  purposes  att«^^^n(M.  ""^ 
different  future  days,  it  shall  not  be  necessary  to  issue 
separate  warrants,  but  the  parties  shall  be  notified  by 
one  appointment,  to  be  signed  by  the  master,  of  the  pro- 
eeedings  to  be  taken,  and  of  the  times  by  him  appointed 
for  taking  the  same. 

In  cases  where  parties  are  notified  by  appointment  j^nd  no  wmtmii 
from  the  master,  of  proceedings  to  be  taken  before  him,  S^^T^t^^ 
no  warrants  shall  be  issued  as  to  such  parties  in  relation  ■'™*'*'*^***^*°** 
to  the  same  proceedings. 

Parties  making  default  upon  such  appointments,  arepwtiMindtflMit 
to  be  subject  to  the  same  consequence  as  if  warrants  had  oooMqoaiiMAf  if 
been  served  upon  them. 


(w)  See  it^fra,  pp.  187, 188. 

TAXATION  OF  COSTS,  (x) 
Where  costs  are  awarded  to  be  paid,  it  shall  be  com-n^j^^ia  otdi. 
petent  to  the  master  in  ordinary  to  tax  the  same,  with-j^at^T**^ 
out  any  express  reference  to  him  for  that  purpose. 

(x)  See  *^pra^  pp.  218  it  ug, 

PAYMENT  OF  MOETGAGE  MONET,  (y) 
Where  the  master  is  directed  to  appoint  mortgage  ifo^tciigei 
money  to  be  paid  at  some  time  and  place,  he  is  to  appoint  jJu^Jt^tSunno 
84 
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[OKDS&  29lB  JUKS,  1861.} 

^!^tSt!r%nd  ^^  B^Tsxe  to  bo  paid  into  some  bank  at  its  h^ad  office,  jor 
pwtyentuied.  ^^  some  branch  or  agency  oflBce  of  such  bankyi;o  the  joiat 
credit  of  the  party  to  whom  the  same  is  made  payable, 
and  of  the  registrar  of  this  court ;  the  party  to  whom 
the  same  is  made  payable  to  name  the  bank  into  wh  ch 
ho  desires  the  same  to  be  paid,  and  the  maatei?  to  naiaa 
the  place  for  snch  payment. 

Where  money  is  paid  into  some  bank,  in  pursuance  of 
crMpwateeradUgnch  appointment  aforesaid,  it  shall  be  competent  to  tKe 
party  paying  in  the  same,  to  pay  tbe  saaie  eiUier  to  th^ 
credit  of  the  party  to  whom  the  same  is  made  payable 
or  to  the  joint  credit  of  such  party  and  the  registrar. 
If  the  same  be  paid  to  the  sole  credit  of  the  party,  suck 
party  shall  be  entitled  to  receive  the  same  without  the 
order  of  this  court* 

Where  default  is  made  in  the  payment  of  laoney 
mu  is  pajmani  appointed  under  this  order  to  be  paid  into  ai»y  bauk,  the 
certificate  of  the  cashier,  where  the  same  is  made  paya- 
ble, or  of  other,  the  like  bank  officer,  shall  be  sufficient 
evidence  of  such  default.  Where  the  affidavit  of  the 
party  entitled  to  receive  the  aaaie  is  by  the  preseot 
practice  required,  the  like  affidavit  shall  still  be  necessary. 


(y)  See  tt^o,  pp.  188,  189. 

CONDUCT  OP  SALB.  («) 
SSStaTtihSr'*  Where,  upon  a  bill  for  foreclosure,  a  sale  is  asked  for 
by  a  defendant,  it  shall  be  competent  to  the  court  to 
require  as  a  condition  that  the  party  asking  the  same 
shall  conduct  the  sale  at  his  own  expense,  dispensing  in 
such  case  with  a  deposit,  if  the  court  shall  think  fit. 


dO  SMiM9«-a^p.l8L 
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JTOnCES,  AC— Atl'IDAVrrS  ON  APPLICATIONS  TO  COXFBT.       28T 
[oBDBli  29th  jttnb,  1861.] 

5?6TICES,  APPOIKTMBNTS,  &o.,  how  to  be  served,  (a) 

The  General  Order  of  this  court,  number  XLIIL,  is 
altered  and  varied  in  the  following  particulars : 

Where  the  pleadings  in  any  cause  have  been  filed  in 
the  office  of  the  registrar  of  the  court,  at  Toronto,  or .  __,    ,  ^ 

^  ,  Bmtio^  ox  noncM* 

in  the  office  of  any  deputy-registrar,  all  notices,  appoint-  JJJ^n^JJJJgi, 
xnents,  warrants,  and  other  documents  and  written  com-"««*"^ 
munications  in  relation  to  matters  transacted  in  court  or 
chambers,  or  in  the  office  of  the  master  or  registrar, 
which  do  not  require  personal  service  upon  the  party  to 
be  affected  thereby  are  to  be  served  upon  the  solicitor, 
when  residing  in  the  city  of  Toronto ;  and  when  the 
Bolicitor  to  be  served  resides  elsewhere  than  in  the  city 
of  Toronto,  then  snch  notices,  appointments,  warrants^ 
snd  other  documents,  and  written  communications  afore^ 
8aid,  may  be  served  either  upon  such  solicitor,  or  upon 
his  Toronto  agent,  named  in  the  ^'  Solicitors'  and  Agents* 
Book  ;'*  unless  the  court,  or  a  judge  thereof,  or  a  mas« 
ter,  before  whom  any  such  proceeding  may  be  had  shall 
give  any  direction  as  to  the  solicitor  upon  whom  any 
such  notice,  appointmeoi,  warrant,  or  other  document  or  • 

vnritten  communication  shall  be  served.  And  if  any  soli* 
eitor  neglect  to  cause  such  entry  to  be  made  in  ^'the 
Solicitors'  and  Agents'  Book,"  as  is  required  by  th® 
above  general  order,  the  leaving  a  copy  of  any  such 
Botice,  appointment,  wlirrant  or  other  document,  or 
written  communication  for  the  solicitor  so  neglecting  as 
aforesaid,  in  the  office  of  the  registrar,  is  to  be  deemed 
sufficient  service,  unless  the  court  direct  otherwise. 

(a)  See  tupra,  pp.  207,  208. 

AFFIDAVITS  ON  APPLICATIONS  TO  COtTRT.  (5) 
Section  3,  of  General  Order  number  XL.,  is  .hereby 
abolished,  except  as  to  affidavits  in  support  of  ex  parte^St*^^^ 
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SrSot^SS?'  ftPpKoations ;  but  this  order  is  not  to  be  taken  to  warrant 
the  taxation  of  the  costs  of  obtaining  office  copies  of 
affidavits,  for  use  upon  the  hearing  of  any  matter,  by  the 
party  on  whose  behalf  they  are  filed. 


Wlien  aflkUiTiU 


^ ^  ^        Affidavits,  except  upon  ex  parte  applications,  must  be 

mart  be  filed,     gj^^  before  they  can  be  used;  and  affidavits  in  answer 

must  be  filed  not  later  than  the  day  before  that  appointed 

for  the  hearing  of  the  motion. 

(6)  See  tupra,  p.  178. 

PROCEEDma  WHERE  STATE  OP  ACCOUNT  CHANOED  AFTER 
DECREE  OR  REPORT,  (e) 

When  rtiite  of       In  cases  where  after  a  decree  or  decretal  order  for  the 
bj  receipt  of     galc  Or  forcclosure  of  mortgage  property  the  state  of  the 

rents,  *c,  notlee  .,iif,         t  , 

tobegiTen.       accouut  ascertained  by  decree  or  decretal  order,  or  by 
the  report  of  the  master,  shall  be  changed  by  payment 
of  money,  by  receipt  of  rents  and  profits,  by  occupation 
rent,  or  otherwise,  before  final  order  for  foreclosure  or 
sale  obtained,  it  shall  be  competent  to  the  plaintiff  or 
other  party  to  whom  the  mortgage  money  is  payable,  to 
give  notice  to  the  party  by  whom  the  same  is  payable, 
that  he  gives  him  credit  for  a  sum  certain  to  be  named 
in  such  notice,  and  that  he  claims  that  there  remains  dae 
to  him  in  respect  of  such  mortgage  money  a  sum  certain, 
to  be  also  named  in  such  notice ;  and  in  case,  upon  the 
final  order  for  foreclosure  or  sale  being  applied  for,  the 
judge  shall  think  the  sums  named  in  such  notice  proper 
to  be  allowed  and  paid  under  the  circumstances,  the 
order  for  final  foreclosure  is  to  go  without  further  notice, 
unless  the  judge  shall  direct  notice  to  be  given :   or  it 
shall  be  competent  to  the  party  to  whom  the  mortgage 
money  is  payable,  to  apply  to  a  judge  in  chambers  for 
a  reference  to  a  master,  or  for  an  appointment  to  fix 
S^^^^mw.  Buch  sums  respectively,  and  in  the  latter  case  either  upon 
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notice,  or  ex  parte,  as  the  judge  may  think  fit,  and  the^Jj^J^*"***^ 
order  to  be  made  thereupon  is  to  be  served,  or  service 
thereof  dispensed  with,  as  the  judge  may  direct. 

It  idiall  be  competent  to  the  party  to  whom  such  notice 
may  be  given  to  apply  to  a  judge  in  chambers  for  an 
appointment  to  ascertain  and  fix  the  amounts  proper  to 
be  allowed  and  paid  instead  of  the  amounts  mentioned  in 
such  notice ;  or  for  a  reference  to  a  master  for  the  like 
purpose ;  and  in  case  the  judge  shall  think  a  reference 
to  a  master  proper,  the  same  may  be  made  ex  parte 
unless  the  judge  shall  otherwise  direct. 

(c)  See  9upra,  pp.  188, 189. 

APPEALS  FEOM  BiASTER'S  REPORT,  {d) 

Section  17  of  General  Order  XLII.,  is  altered  and 
varied  in  the  following  particular : 

Reports  become  absolute,  without  order,  confirming  Master't  report 
the  same  at  the  expiration  of  fourteen  days  after  the ^a'^^mig. 
filing  thereof,  unless  previously  appealed  from.     AnAppeaiafrom, 
appeal  shall  lie  to  the  court  upon  motion,  at  any  time  ^''^  "*****" 
from  the  signing  of  the  report,  to  the  expiration  of  four- 
teen days  from  the  filing  of  the  same  in  respect  of  the 
finding  of  the  master  upon  any  matter  presented  in  his 
office  for  his  decision,  without  objections  or  exceptions 
being  previously  taken. 

.   ft  i^i^  be  competent  for  any  party  affected  by  the  Jjjg;^*'* 
wport  to  file  the  same,  or  a  duplicate  thereof,  and  the 
fiHng  of  such  duplicate  shall  have  the  same  effect  for  the 
purposes  of  this  order  as  the  filing  of  the  report,  by  the 
party  .taking  the  same. 

{d)  Bee  9upru,  pp.  208, 204. 
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WEDNESDAY,  10th  JULY,  186L 

mJ^MT^of^noi!^  Each  statement  in  an  affidavit,  which  is  to  be  used  as 
M&  ^'^  evidence  at  the  hearing  of  a  cause  or  matter,  or  of  a 
motion  for  a  decree  or  other  motion,  or  on  any  proceed- 
ing before  the  court,  (or  before  the  judge  in  chambers^) 
shall  shew  the  means  of  kno?dedge  of  the  person  miiktng 
such  statement,  (e) 

(«)  See  n^a^  p.  176. 

SATURDAY,  22in)  FEBRUARY,  1862. 
wiienniat  ^^  ^  Ordered  that  sections  8  and  9,  of  the  36th  of  the 


tor.  mode  of  oer^  General  Orders  of  this  court  of  the  third  of  June,  1853, 
«(^g*aiiwto  ^^  ^^^  ^^^  s&ihe  are  hereby  repealed ;  and  it  is  further 
ordered,  that  in  future  all  sales  are  to  be  with  the  appro- 
bation of  one  of  the  masters  of  this  court,  who  is  to 
report  the  same  to  the  court,  such  report  to  be  in  the 
form  hereunder  set  forth,  or  as  near  thereto  as  oircom- 
stances  will  permit,  that  is  to  say : 

"In  Chanobrt." 

{Title  of  Came.) 
"  Pursuant  to  the  decree  {or  order)  of  this  honourable 
court,  bearing  date  the  _—  day  of  — — — 
and  made  in  this  cause,  I  have,  under  the  General 
Orders  of  this  court,  in  the  presence  of  {or  after  notiu 
to)  all  parties  concerned,  settled  an  advertisement  and 
particulars  and  conditions  of  sale  for  the  sale  of  the 
lands  mentioned  or  .referred  to  in  the  said  decree,  (or 
ordevy)  and  such  advertisement  having,  according  to  my 
directions,  been  published  in  the  {naming  the  newepaper 
or  newspapers)  once  in  each  week  for  the  four  weeks 
immediately  preceding  the  said  sale,  {or  as  the  case  tnajf 
be^)  and  bills  of  the  said  sale  having  been  also  as  directed 
by  me  published  in  different  parts  of  the  township  {town 
or  city)  of  ——————  and  the  adjacent  country  aad 
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Tillages,  (or  as  the  case  may  be,)  the  said  lands  were 
offered  for  sale  by  public  auction  according  to  my  appoint- 
ment, on  the day  of by  me,  (or 

by  Mr of appointed  by  me 

for  that  purpose,  auctioneer,)  and  such  sale  was  con- 
ducted in  a  fair,  open  and  proper  manner,  when - 

of ^as  declared  the  highest  bidder  for  and 

became  the  purchaser  of  the  same  at  the  price  or  sum  of 

£ (or  when  sold  in  different  lots,  that  A.  B.  became 

the  purchaser  of  lot  No.  1,  at  the  price  ot  sum  of  £ , 

C.  D.,  of  lot  No.  2,  at  the  price  or  sum  of  £ ,  as  the 

ease  may  be ;)  all  which  having  been  proved  to  my  satis- 
faction by  proper  and  sufficient  evidence,.!  humbly  cer- 
tify to  this  honourable  court." 

Under  the  printed  conditions  of  sale  is  to  be  printed 
a  blank  form  of  contract  in  these  words,  or  to  this  effect :  ST^^^ 

"I  agree  to  purchase  the  property  (or  lot  No jP«d»-«- 

menMoued  in  the  annexed  particulars,  for  the  sum  of 
£r- — J  and  upon  the  terms  mentioned  in  the  above  con- 
ditions of  sale,"  which  is  to  be  signed  by  the  purchaser. 

Witness, 

This  order  is  to  take  effect  on  and  after  the  eighth 
day  of  March  next. 


(/)  8m  «5pra,  pp.  156, 167. 

MONDAY,  28th  APRIL,  1862, 

SITTINGS  OP  COURT. 
Sections  1,  2,  8,  4  and  5,  of  Order  number  three  of  the  gect.  i  2  8,  *. 
the  General  Orders  of  23rd  of  December,  1857,  arenJ!of?a'SrSL. 
hereby  abrogated  and  discharged.  ^^^'  di«ohMg«L 

The  judges  of  the  court  will  sit  separately  and  byi2?«nV*'** 
titonftte  weeks,  as  foUows:  ^f^^^^M^ 
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dSiy  SJwdJ*^*      One  judge  will  sit  daily  in  each  week  for  the  despatch 
^^  of  all  business  other  dian  re-hearings  and  duunber 

business. 

tolbetakJL  The  busincss  before  such  judge  will  be  taken  as 

follows : 

Monday. — ^Motions. 

rn      J  "I  — Hearings  pro  coi\fe98o ;  motions  for 

Wednesday    i  ^^^^^^\  further  directions ;  appeals  from 
J  Master's  reports. 

Thursday,     n 

Friday  I — H^^^^^g^  of  causes;  demurrers,  (ex- 

S  tn  d*         Tcepting  during  the  re-hearing  term.) 


SETTING  DOWN  CAUSES. 

downu  d»7i.  The  party  who  desires  to  haye  a  cause  set  down  to  be 
heard,  is  to  enter  it  with  the  registrar  for  that  purpose, 
at  least  fourteen  days  before  the  day  for  which  tKe  same 
is  set  down. 


lists  to  iM  pn- 
pandfUidoaiicef 


LISTS  TO  BE  PREPABED  BT  THE  REGISTRAB. 


SSlm  on  and         The  registrar  is  to  prepare  lists  of  all  causes  entered 
to  uata.  for  hearing,  making  a  separate  list  of  all  the  causes  to 

be  heard  before  each  judge.  Each  cause  is  to  be  set 
down  in  the  order  in  which  it  has  been  entered  with  die 
registrar.  Causes  are  to  be  called  on  and  heard  accord- 
ing to  the  registrar's  list,  unless  the  court  order  otherwise. 


NOTICE  OP  HEARma. 
'Saf^iSSLlZ    Notice  of  hearing  must  be  seryed  by  the  puty  setting 
^  ^^^^         down  the  cause,  upon  all  proper  parties,  for  a  propw  di7 
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fiiJIiag  tritbm  the  week  in  which  the  judge  in  whose  list 
the  same  bf  fet  down  is  to  sit,  and  snch  notice  is  to  be 
serred  not  less  than  twelye  days  before  the  day  for  which 
Bach  notice  is  given. 


BB-HBARING  OP  CAUSBS.  {^) 
There  are  to  be  four  re-hearing  terms  in  each  year, 
comiQencing  respectiyely  as  follows : 

1. — The  second  Thursday  in  March. 
2. — ^The  first  Thursday  in  June. 
S. — The  second  Thursday  in  September. 
4. — The  first  Thursday  in  December. 

All  re-hearings  of  cases  are  to  be  in  re-hearing  term  J^J^*jg»*«*» 
only. 

Applications  in  the  nature  of  re-heariugs  to  discharge  JJuSitarfi^' 
or  Tary  Orders  made  in  court,  are  to  be  made  in  xe-u^^^imB 
hearing  terms  only,  except  with  the  leave  of  the  judge  *^*^^*^**'*^ 
pronouncing  the'  Order  sought  to  be  discharged  or  varied. 

(y)  8«e  ngwi  pp.  80,  81,  et  $4q. 

By  the  Ordsn  of  the  9Ui  dsj  of  Maj,  1862,  it  is  proTidod  m  follows : 

**  Causes  are  to  be  set  down  for  re-hearing  not  less  than  ten  dajs  before  the  eom- 
nenoement  of  the  re-hearing  term,  for  which  they  are  so  set  down,  and  notioe  there- 
of is  to  be  serred  upon  all  proper  parties  not  less  than  seyen  dajs  before  snch  re- 
^aaxfaig  term." 

And  bj  the  first  Order  of  those  promulgated  on  the  10th  daj  of  January,  1868,  it 
Is  pptffided  as  follows : 

«BE-HBABINQS. 
L  From  a^d  after  the  first  day  of  April  next,  all  re-hearings  of  eanses  are  to  be 
within  six  months  after  the  decree  or  decretal  order  shaU  haTO  been  passed  and 
•niered ;  and  apptioations  in  the  nature  of  re-hearings  to  disdiarge  or  imry  orders 
made  in  eoort,  not  being  decretal  orders,  are  to  be  within  four  months  from  the  pas- 
sing and  entering  of  the  same ;  or  within  snch  ftirther  time  as  the  court  or  any  Judge 
tksMof  may  allow  upon  special  grounds  therefor,  shewn  to  the  satisfisetion  «r  A 
eoort  or  judge." 
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Jodiettoiltia 


APPEALS  FBOM  ORDERS  MADE  IN  CHAMBERS.  (A) 
One  judge  will  sit  daily  in  each  week  for  the  despatch 
of  business  in  chambers. 


wbentooh  ap-  Matters  adjourned  from  chambers  under  section  third 
Emta.  °*  of  Order  thirty-four  of  the  General  Orders  of  the  8rd  of 
June,  1853,  and  applications  in  the  nature  of  re-hearings 
to  discharge  or  vary  orders  made  in  chambers,  are  to  be 
heard  in  full  court  on  the  last  Wednesday  of  every  month, 
except  during  examination  terms. 


tetetfltet 


The  foregoing  Orders  are  to  come  into  operation  on 
the  twelfth  day  of  May  next.  But  causes  may  be  set 
down  and  notices  may  be  given  of  proceedings  to  be  taken 
under  the  said  Orders,  from  the  day  of  the  date  hereof. 

(b)  Sf  n^a  pp.  148,  $t  tegq, 

SSS'SSSi  to  READING  DEPOSITIONS  IN  OTHER  CAUSES,  (i) 

Older.  Any  party  shall  be  entitled  in  future  upon  notice  with- 

out order  to  use  depositions  taken  in  another  suit  in 
cases  where,  under  the  present  practice,  he  is  entitled  to 
use  such  depositions  upon  obtaining  the  common  ordw 
for  that  purpose. 

(t)  8«e  itipra  pp.  250,  tt  Meqq. 

EXAMINATION  OF  PARTIES  TO  SUITS.  (*) 

PartiMtotBitf  Any  party  defendant  may  be  examined  as  a  witness 
^Si^iS^J^J^  without  order,  on  behalf  either  of  the  plaintiff  or  of  a 
co-defendant.  And  any  party  plaintiff  may  be  exaflnned 
as  a  witness  without  order,  by  a  co-plaintiff,  or  by  a 
defendant,  in  cases  where  under  the  present  practice 
such  examination  may  be  had  upon  the  common  Order 
being  obtained  for  that  purpose. 

{k)  B%t  tupra  pp.  248,  tt  Mtgq. 
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RE-TAXATION  OF  COSTS.  (Z) 
It  shall  be  competent  for  any  party  against  whom 
costs  have  been  taxed  by  a  deputy-master  of  this  court,  tainad. 
to  obtain  as  of  course  an  order  for  a  re-taxation  of  the 
same  before  the  taxing  officer  of  this  court  at  Toronto. 

It  shall  be  the  duty  of  the  party  obtaining  such  order Da^orttrtqiiiwd 
to  deposit  with  the  deputy-registrar   and   masjter  with  JJ^.J^LSl?' 
whom  the  papers  are  filed,  a  sufficient  sum  to  cover  the 
expenses  of  transmitting  the  same  to  Toronto,  and  of  the 
return  thereof. 

In  case  less  than  one-twentieth  be  taxed  off  upon  a. 

If  leM  toMI  OIM> 

re-taxation,  the  costs  of  such  re-taxation  shall  be  added  twentkth  Ptmok 
to  the  bill  already  taxed.  *^«*op^ 


This  Order  is  to  apply  to  bills  of  costs  already  taxed, 
as  well  as  to  bills  that  may  be  hereafter  taxed,  but  it  is  Appiief  to  ootti 
not  to  apply  to  cases  where  the  costs  have  been  paid,  or notiMid. 
final  proceedings  have  been  taken  upon  the  taxation  of 
costs  already  had ;  process  for  the  levying  of  such  costs 
is  not  to  be  deemed  a  final  proceeding  within  the  mean- 
ing of  this  order. 

(I)  See  iupra  pp.  218,  et  ttqq, 

FRIDAY,  9th  MAT,  1862. 


A  petition  filed  under  the  eighteenth  section  of  Order  »«.  is  of  order 
IX.,  of  the  General  Orders  of  this  court  of  the  3rd  June,  to  b^p 
1853,  is  to  be  set  down  to  be  heard  in  court  in  the  paper  ^ 
of  motions  for  decrees.   And  when  it  is  ordered  that  any 
new  party  or  any  present  party  may  answer  the  petition^ 
and  that  the  petitioner  shall  be  at  liberty  to  set  down 
the  petition  again,  it  is  to  be  set  down  in  lik^  manneri 
and  upon  the  copy  of  such  petition  to  serve  is  to  be 
endorsed  the  following  memorandum  or  notice,  namely : 
'^  If  you  do  not  appear  on  the  petition  the  court  will 
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make  such  order  on  the  petitioner's  own  shewing  as  shall 
appear  just,"  and  upon  the  copy  which  is  to  be  served  of 
the  order  to  answer  such  petition  when  the  court  shall 
deem  it  advisable  to  make  such  order  is  to  be  endorsed 
the  following  memorandum  or  notice,  namely :  "  If  you 
do  not  answer  the  petition  the  court  will  make  such  order 
on  the  petitioner's  own  shewing  as  shall  be  just  in  your 
absence.  And  if  this  order  is  served  personally  you  will 
not  receive  any  notice  of  the  future  proceedings  on  such 
petition."  And  when  the  party  so  served  shall  answer 
the  petition  the  same  is  to  be  set  down  to  be  heard  upon 
notice  in  the  same  paper. 

Petitions  set  down  to  be  heard  und^  the  foregmng 
Order  are  to  be  set  down  not  less  than  ten  days  before 
the  day  for  which  they  are  so  set  down,  and  notice 
thereof  when  notice  is  required  b  to  be  served  upon  all 
proper  parties  not  less  than  seven  days  before  such 
day.  (m) 

(m)  8«e  nrpra  pp.  61-58. 

The  proper  course  in  order  to  haTe  a  re-hearing  or  an  alteration  of  a  decree,  or  ta 
order  whioh  has  been  enrolled,  is  to  file  a  petition  onder  Order  IX.,  sec.  18,  €upr€^ 
which  is  substituted  for  a  bill  of  reriew.     (Knierim  y.  Bchmauss,  8  Jur.  N.  8.  692 ; 

10  W.  R.  860;  7  L.  T.  K.  S.  ]80|  and  notes  to  Order  IX.  of  the  Orders  of  1856, 
sec.  18,  pp.  61,  52,  58,  tifpra.)  After  decree  or  order  enrolled,  any  attempt  to  shew 
that  they  are  wrong  is  irregular,  until  the  enrolment  has  been  Taoated  by  order  of 
court  If  any  body  could  come  to  the  court  and  obtain  an  order  Taiying  a  decree  after 
it  has  been  enrolled,  there  would  be  no  end  to  litigation.  (Knierim  t.  Schmanss,  Ibii.) 

Where  it  is  sought  to  rcTerse  the  decree  upon  new  matter,  as  upon  a  deed  diseof- 
ered  by  the  plaintiff  since  the  decree,  there  must  be  a  petition  for  leaTO  to  file  aptti* 
tion  in  tiie  nature  of  a  biU  of  review.  (Anon.  2  P.  W.  288;  Hodson  t.  BaU,  1  Ph. 
177;  11  Sim.  466 ;  Perry  ▼.  Phelips,  17  Ves.  177;  Borrow  t,  Morris,  10  Bea.  487; 

11  Jur.  790 ;  Taylor  t.  Taylor,  1  M.  6s  G.  897 ;  PaTis  t.  Bluck,  6  Bea.  896;  Baia- 
brigge  T.  Baddeley,  2  Phil.  705-708;  Touhnin  t.  Copland,  4  Hare,  44,  reyersed,  2 
Ph.  711.) 

There  can  be  no  error  in  a  decree  by  consent;  therefore  such  decree  cadaot  h« 
refersed  or  Taried.    (Webb  t.  Webb,  8  Sw.  658.) 

Query f  can  a  party  in  whose  favour  a  decree  has  been  made,  ask  it  to  be  Taxied  ii 
being  less  beiieficial  than  he  tiiinks  himself  entitied  to  T  See  the  eonflictinc  eum, 
Glover  v.  Portington,  Freeman,  182-8 ;  Tandebende  t.  Levingston,  8  Sw.  62o. 

See  farther  as  to  petition  under  Order  IX.»  100.18.  (Loubierv.CrosSy  lI)iok.228; 
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H^deT.  I>Ollll^  2  Anstr.  651 ;  Moore  t.  Moore,  2  Yee.  8r.  698 ;  Lewellen  t.  Mack- 
woTth,  2  Aik.  40 ;  Standish  y.  Radley,  2  Atk.  177.)  And  as  to  the  parties  who  maj 
or  may  not  petition.  (SUngsby  v.  Hale,  1  Ch.  Ca.  128 ;  Hartwell  t.  Towniend,  2 
Bro.  P.  C.  107;  CarUsle  t.  Globe,  Free,  148;  Bennet  y.  Lee,  2  Atk.  629.) 

Ai  to  petitions  generally,  see  Daniell's  Ch.  P.,  Srd  ed.,  1208 ;  Smith's  Ch.  P.,  7th 
ed.,  p.  254.  As  to  petitions  to  enforce  a  compromise,  see  Dawson  y.  Newsom,  8  W. 
B.  726;  Richardson  y.  Eyton,  2  DeG.,  M.  &  G.  79.  The  petition  must  be  to  the 
oonrt,  an  order  has  been  refused  when  made  to  chambers.  And  as  to  enforcing  an 
QDdertaking  made  b^  a  party  to  the  suit,  see  Slrdefield  y.  Thacker,  18  Bea.  6iB8.  At 
to  eanying  into  effect  decree  or  orders,  see  Lord  Bfaipbrooke  t.  Lord  Hinchinbroek, 
18  Yes.  898 ;  Winter  t.  Innes,  4  M.  &  Cr.  101. 

A  petition  need  not  be  signed  by  counsel,  except  in  the  eases  of  re-hearing  or  ap- 
peal, and  it  must  be  addressed,  as  in  the  case  of  a  bill,  "  To  the  honourable  the  Judges 
of  the  Court  of  Chancery.'*  It  must  state  the  name  and  address  of  the  petitioner. 
8o  if  presented  in  a  cause  by  a  person  not  a  party.  (Glasbrook  y.  Gillatt,  9  Bea. 
492.)  It  must  contain  a  true  statement  of  facts,  and  is  usually  yerified  by  an  affida- 
Tit»  an  echo  of  the  petition. 

Petitions  by  infants  (Howard  y.  Prince,  14  Bea.  28)  or  married  woman  (Jones  y. 
Lewis,  1  DeG.  &  Sm.  245 ;  but  see  Crouch  y.  Walter,  4  DeQ.  &  J.  48)  are  presented 
bj  a  next  friend ;  a  lunatic  by  his  committee. 

A  petition  may,  by  consent,  be  amended  at  the  hearing ;  (Matson  y.  Swift,  8  Bea. 
868 ;)  but  not  after  the  order  is  drawn  op ;  (Ri  Marrow,  Cr.  &  Ph.  141 ;)  nor  can 
s  iKct  inconsistent  with  an  existing  order  oe  introduced  by  amradment.  (In  re 
Keen.  7  W.  B.  677.)  ^ 

Where  an  order  has  been  obtained  on  petition,  it  cannot  in  general  be  discharged 
on  motion ;  (West  y.  Smith,  8  Bea.  806 ;)  unless  clearly  irregular ;  (Ibid;)  and  see 
mlso  In  re  Doyenby  Hospital,  1  M.  &  Cr.  279 ;  In  re  Manrow,  Cr.  &  Ph«  142 ; 
In  re  Bonnett,  1  Jur.  N.  S.  921. 

Petitions,  other  than  those  under  the  aboye  order,  must  be  seryed  at  least  two 
dear  days  before  the  day  appointed  for  hearing  unless  the  court  giyes  special  leaye 
to  the  contrary,  which  if  giyen  should  be  stated  in  the  fiat  which  is  endorsed  on  the 
petitiim.  The  eyidence  on  a  petition  is  generally  affidayits ;  and  these  must  be  filed 
before,  or  on  the  day  the  petition  is  seryed,  following  the  practice  as  to  notices  of  mo- 
tion, and  the  names  of  the  seyeral  deponents,  &c.,  with  date  of  the  filing  of  the  affi- 
dbayits  should  be  endorsed  on  the  copy  petition  seryed.  In  short  all  the  eyidence  to 
be  used  in  support  of  the  petition  should  be  stated  thereon,  that  the  respondent  may 
know  What  he  has  to  answer.  The  deponents  to  the  affidayits  may  be  cross-examined. 
See  pp.  176,  et  eeq,  eypra^  as  to  "  Notice  of  Motion,"  and  the  practice  thereon. 


CauseB  are  to  be  set  down  for  re-hearing  not  less  than^^^^^^^^^^ 
ten  da js  before  the  commencement  of  the  re-hearing  ^^^^^"•y* 
term,  for  which  they  are  so  set  down,  and  notice  thereof 
18  to  be  served  upon  all  proper  parties  not  less  than 
Iflyen  days  before  such  re-hearing  term,  (n) 

(»)  See  $tg!fra  pp.  80,  et  eeqq. 
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il^pr^^ngs  -^  notice  of  motion  to  set  aside  any  proceeding  for 
to^^SUS?^'**^  irregularity  must  specify  clearly  the  irregularity  com- 
«"'^-  plained  of.  (o) 


(o)  See«(pra  pp.  176,  etseqq, 

SS?J2?tou*  The  registrar  is  to  prepare  a  peremptory  list  of  causes 
'"•**'**•  set  down  for  hearing  for  each  day  on  which  they  are  to 
be  heard,  and  for  that  purpose  the  party  setting  down  a 
cause  for  hearing  is  to  notify  the  registrar  of  the  day 
for  which  he  has  given  notice  of  the  hearing  of  such 
cause  not  less  than  seven  days  before  the  day  for  which 
such  notice  is  given. 


6th  JUNE,  1862. 
Sections  fifteen  and  sixteen  of  General  Order  number 
nine  of  the  General  Orders  of  this  court  of  the  8rd  June, 
1853,  are  hereby  abrogated  and  discharged. 

Bills  of  revivor. — Bills  of  revivor  and  supplement, 
A^XSSS^'  original  bills  in  the  nature  of  bills  of  revivor,  and  origi- 
nal bills  in  the  nature  of  supplemental  bills  are  abolished. 

Proe00diiin  to  Upou  any  suit  becoming  abated  by  death,  marriage,  or 
'•^••^*'  otherwise,  or  defective  by  reason  of  some  change  or 
transmission  of  interest  or  liability,  on  the  part  of  any 
plaintiff  or  defendant  by  devise,  bequest,  descent,  or 
otherwise,  it  shall  not  be  necessary  to  exhibit  any  bill  of 
revivor  or  supplemental  bill,  or  to  proceed  by  any  of  the 
modes  provided  for  by  the  sections  of  General  Order  by 
this  Order  rescinded  in  order  to  obtain  an  order  to  revive 
such  suit,  or  a  decree  or  order  to  carry  on  the  proceedings, 
but  an  order  to  the  effect  of  the  order  to  revive,  or  of  the 
usual  supplemental  decree  under  the  former  practice  of 
this  court  may  be  obtained  as  of  course  upon  prsecipe, 
upon  an  allegation  contained  in  such  praecipe  of  the 


Digitized 


by  Google 


RBVIVOK.— RB-HBARINaS.  279 

[o&DBBB  6th  jvhb,  1862,  AKD  IOth  januabt,  1868.] 

abatement  of  such  suit,  or  of  the  same  having  become 
defective,  and  of  the  change  or  transmission  of  interest 
or  liability.  And  an  order  so  obtained  when  served  upon 
the  party  or  parties  who  would  be  defendant  or  defen- 
dants to  a  bill  of  revivor  or  supplemental  bill  according 
to  the  former  practice  of  this  court  shall,  from  the  time 
of  such  service,  be  binding  upon  such  party  or  parties  in 
the  same  manner  in  every  respect  as  if  such  order  had 
been  regularly  obtained  according  to  such  former  prac- 
tice of  the  court,  and  such  party  or  parties  shall  there- 
upon become  thenceforth  a  party  or  parties  to  the  suit, 
provided  that  it  shall  be  open  to  the  party  or  parties  so 
served  within  fourteen  days  after  the  service  of  such 
order  to  apply  to  the  court  by  motion  or  petition  to  dis- 
charge such  order  on  any  ground  which  would  have  been 
open  to  him  or  them  on  a  bill  of  revivor  or  supplemental 
bill,  stating  the  previous  proceedings  in  the  suit,  and  the 
alleged  change  or  transmission  of  interest  or  liability, 
and  praying  the  usual  relief  consequent  thereon ;  pro- 
vided also,  that  if  any  party  sp  served  shall  be  under  any 
disability  other  than  coverture,  such  order  shall  be  of  no 
force  or  effect  as  against  such  party,  until  a  guardian  or 
guardians  ad  litem  shall  have  been  duly  appointed  for 
such  party,  and  the  period  of  fourteen  days  shall  have 
elapsed  thereafter,  (p) 

(p)  See  iupra  pp.  45,  it  $eqq, 

10th  JANUARY,  1868. 

RE-HEARINaS.  {q) 

L  From  and  after  the  first  day  of  April  next,  all  re- Ra-iwMingfc 
lettbgs  of  causes  are  to  be  within  six  months  after  the  pi!ric!d!i  tib^y  «• 
de^sree  or  decretal  order  shall  have   been  passed  and^**^^ 
entered ;  and  applications  in  the  nature  of  re-hcarings 
to  discharge  or  vary  orders  made  in  court,  not  being 
decretal  orders,  are  to  be  within  four  months  from  the 
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passing  and  entering  of  the  same ;  or  within  such  farther 
time  as  the  court  or  any  judge  thereof  may  allow  upon 
special  grounds  therefor,  shewn  to  the  satisfaction  of  the 
court  or  judge. 

(g)  See  Order  IX.,  seo.  17,  p.  61,  MuprOf  and  Order  XXV.,  sec.  7  of  the  orders  of 
Jnue,  1858,  p.  80,  et  teq.  tupra, 

SembU,  that  a  person  brought  before  the  conrt  by  serrioe  of  notice  of  the  decree 
under  English  aot,  15  &  16  Vic.,  ch.  86,  sec.  42,  (Order  VI.  of  June,  1858,  sec.  2,)  is 
entitled  to  present  a  petition  of  re-hearing.  (Ellison  y.  Thomas,  82  L.  J.  Gh.  2.) 
The  signature  of  counsel  to  a  petition  of  re-hearing  will  not  be  diroensed  with. 
(Buckeridge  v.  Whalley,  8  Jur,  N.  S.  478 ;  81  L.  J.  Ch.  416 ;  10  W.  B.  618 ;  6  L.  T. 
N.  S.  812.)  This  case  obserres  upon  Knowles  y.  Qreenhill,  80  L.  J.  Ch.  670.  The 
rule  is  that  a  re-bearing  is  not  a  matter  of  right  like  an  appeal,  which  can  on^  be 
heard  upon  the  eridence  used  in  the  court  below,  but  is  a  pririlege  accorded  only  on 
certain  conditions.  In  a  re-hearing  fresh  materials,  and  sometimes  additional  eH- 
denee  may  be  used,  and  the  court  relies  on  the  signature  of  counsel  as  9k  prima  Jack 
assurance  that  there  hns  been  some  miscarriage  at  the  hearing,  which  it  is  desirable 
to  correct  by  a  re-hearing. 

HEABINaS.  (r) 

tiLV^riMM^  11.  Causes  are  to  be  heard  at  the  same  time  that  the 
witnesses  are  examined  upon  the  close  of  such  examina- 
tion. No  evidence  to  be  used  on  the  hearing  of  a  cause 
is  to  be  taken  before  any  examiner  or  officer  of  tibe 
court,  unless  by  the  order  first  had  of  the  court  or  a 
judge  thereof,  upon  special  grounds  adduced  for  tbi^t 
purpose. 

Bzuninatton  of      III.  When  the  examination  of  witnesses  before  a  judge 
In  any  town,  Ac,  is  to  be  had  in  any  town  or  place,  other  than  that  in 

othor  Uian  whoxo     «  .  « 

pjp«jjtt«d»      which  the  pleadings  in  the  cause  are  filed,  it  shall  be  the 
to  ijegtetTM  duty  of  the  party  setting  down  the  cause  for  such  exami- 


MO  examined. 


or  deputy. 


nation,  to  deliver  to  the  registrar  or  deputy-registrar 
with  whom  the  pleadings  are  filed,  a  sufficient  time  before 
the  day  fixed  for  such  examination,  a  praecipe  requiring 
him  to  transmit  to  the  registrar  or  deputy-registrar,  at 
the  place  where  such  examination  of  witnesses  is  to  be 
had,  the  pleadings  in  the  cause ;  and  at  the  same  time 
to  deposit  with  him  a  sufficient  sum  to  cover  the  expense 
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of  transmitting  and  re-transmitting  such  pleadings,  and 
thereupon  it  shall  be  the  duty  of  such  registrar  or  deputy- 
registrar  forthwith  to  transmit  the  pleadings  accordingly. 

The  fee  payable  to  the  deputy-registrars  for  settingj^fe^^f  £2tob6 
down  causes  under  the  foregoing  order  is  to  be  two^Jl^%l^^' 

pounds.  -eUingdowii. 


(r)  See  wpra  pp.  252,  H  tegq. 


Where  at  the  hearing  it  appears  that  the  questions  at  issue  are  not  properlj 
tmised  by  the  record,  it  is  in  the  disci  etion  of  the  court  either  to  giye  the  plaintitf 
leaye  to  amend,  or  to  dismiss  the  bill  without  prejudice.  And  where  the  matters 
necessary  to  be  introduced  into  the  record  are  connected  with  the  matters  already 
In  issue,  the  proper  course  is  to  gite  leare  to  amend.  And  where  such  matters  are 
not  80  connected,  the  proper  course  is  to  dismiss  the  bill.  (The  Earl  of  Darnley  y* 
The  London,  Chatham  and  Dover  Bailway  Co»,  11  W.  B.  888.)  The  cases  of  Filkin  y. 
Hill,  4  Bro4  P^  G.  641 ;  Bierdermann  y*  Seymour,  1  Bea»  694 ;  were  relied  upon  in 
support  of  leaye  to  amend  being  giyen ;  and  the  case  of  Watts  y.  Hyde,  2  Phil.  406, 
in  support  of  the  bill  being  dismissed.  These  cases  are  largely  reviewed  by  the 
Lords  instiees  in  their  judgment  on  the  first  mentioned  case^  reported,  11 W.  B.  8914 

DECREES  FOB  BEDEMPTION  OB  FOBECLOSIJBE  OF  MOBO?- 
GAGES,  OB  FOB  SALE.  (») 

rV.  When  the  time  for  answering  in  either  of  the 
above  classes  of  cases  has  elapsed,  on  production  to  the 
registrar  of  the  court,  of  the  affidavit  of  the  service  of  ciotSSJoriilT 
the  bill,  and  upon  prsBcipe,  the  plaintiff  is  to  be  entitled  fessoto'tep?^ 
to  such  a  decree  as  would,  under  the  present  practice,  tr»r  on  pwwipt. 
be  made  by  the  court,  upon  a  hearing  of  a  cause  pro 
eonfesso^  under  an  order  obtained  for  that  purpose ;  and 
on  every  such  bill  is  to  be  endorsed  the  following  notice : 
"  Tour  answer  is  to  be  filed  at  the  office  of  the  registrar, 
at  Osgoode  Hall,  in  the  city  of  Toronto,  (or  when  the 
bill  is  filed  in  an  outer  county,  at  the  office  of  the  deputy- 
registrar  at .)    You  are  to  answer  or  demur  within 

four  weeks  from  the  service  hereof,  (or  when  the  defen- 
dant is  served  out  of  the  jurisdiction,  within  the  time 
limited  by  the  order  authorising  the  service.)    If  you 

jhtk  are  to  be  suDject  t6  have  a  decree  or  order  made  ulu  ^-huUA  <-^  ^ 
86  ^^  fLkiUuiC^ 
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against  yon  forthwith  thereafter ;  and  if  this  notice  is 
served  upon  you  personally,  you  will  not  be  entitled  to 
any  further  notice  of  the  future  proceedings  in  the  cause. 
Note.— This  bill  is  filed  by  Messrs.  A.  B.  and  C.  D.,  of 
the  city  of  Toronto,  in  the  county  of  York,  solicitors  for 
the  above  named  plaintiff,  (and  when  the  party  who  files 
the  bill  is  agent,  add  agents  of  Messrs.  E.  F.  and  6.  H., 

of ,  solicitors  for  the  above  plaintiff.)    And  upon 

bills  for  foreclosure  or  sale  is  to  be  added  to  such  notice 
the  foUowbg :  '  And  tdke  notice  that  the  plaintiff  claims 
that  there  is  now  due  by  you  for  principal  money  and 

interest  the  sum  of  ^ ,  and  that  you  are  liable  to  be 

charged  with  this  sum,  with  subsequent  interest  and 

costs,  in  and  by  the  decree  to  be  drawn  up,  and  that  in 

default  of  payment  thereof  within  six  calendar  months 

from  the  time  of  drawing  up  the  decree,  your  interest  in 

the  property  may  be  foreclosed  [or  sold]  unless  before 

A  ^         the  time  allowed  you  as  by  this  notice  for  answering  you 

^cU^  file  in  the  office  above  named  a  memorandum  in  writing 

cuj^   t*  •  signed  by  yourself  or  your  solicitor,  to  the  following 

^^  effect :  ^  I  dispute  the  amount  claimed  by  the  plaintiff 

in  the  cause,'  in  which  case  you  will  be  notified  of  the 

time  fixed  for  settling  the  amount  due  by  you  at  least 

four  days  before  the  time  to  be  so  fixed.'* 

This  Order  is  not  to  affect  any  suit  now  pending. 

(t)  See  «^a  pp.  67,  76,  77,  et  •eqq. 

On  a  first  examination  of  this  order,  it  would  seem  that  it  is  very  limited  in  its  ap- 
plioadon,  the  words  <*  on  production  to  the  registrar  of  the  court  of  the  affidaTit  of  tha 
serrioe  of  the  bill  and  upon  prsBcipe"  upon  which  **  the  plaintiff  is  to  be  entitled  to  su<di 
a  decree  as  would,  under  the  present  practice,  be  made  by  the  court  upon  a  hearing 
of  a  cause  pro  cof\fe$io,  under  an  order  obtained  for  that  purpose,"  would  seem  to  iai* 
ply  that  such  a  decree  could  only  be  obtained  in  the  cases  where,  under  the  present 
practice,  the  registrar  has  authority  to  grant  an  order  pro  eonfeuo  on  prsMipe.  Bj 
Order  XUI.  of  the  Orders  of  1858,  the  plaintiff  is  entitled  to  apply  to  the  registrar 
for  an  order  to  take  the  bill  pro  confesto,  against  a  defendant,  not  appearing_to  be  an 
infant,  or  person  of  weak  or  unsound  mind,  unable  of  himself  to  defend  the  saiC, 
who  has  been  ;>«r«ona//y  serred,  wd^lbi  the  jurisdiction  of  the  court,  provided  that  ke 
appUee  for  such  an  order  within  two  months  firom  the  date  (^  serrioe  of  the  bOL    If 
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Uiifl  were  the  oorrect  reading  of  the  order,  it  would  clearly  not  apply  to  oasee  where 
the  plaintiff  had  to  mote  for  an  order  pro  eanfesto.  To  obtain  an  order  pro  ea^feao 
against  corporaUons,  he  has  to  moTO  in  chambers  therefor.  (Order  XL  of  the  Orders 
of  the  17th  of  March,  1867.)  He  mnst  also  move  where  the  service  has  not  been  per> 
BonaL  (See  Qrder  XIIL,  June,  1858,  sec.  8.)  He  most  also  move  where  the  ser- 
Tice  has  been  made  out  of  the  jorisdiction  of  the  coort,  or  in  the  case  of  pablication 
agunst  an  absconding  defendant  And  also  in  case  of  substitutional  serrice,  and  in 
oases  where  the  serrice  though  personal  and  made  within  the  jurisdiction,  the  appli- 
cation is  not  made  before  the  expiration  of  two  months  from  the  date  of  serrice  of 
the  bilL  (Order  XIII.,  June,  1858,  sec.  1.)  He  must  also  moTO  in  the  case  of  a 
married  woman,  defendant. 

The  order,  however,  contains  internal  evidence  that  it  is  intended  to  apply  to  most 
of  these. cases.  Hence  it  is  presumed  that  it  will  be  held  to  apply  to  cases  of  parties 
served  out  of  the  jurisdiction  under  Order  VII.,  of  the  Orders  of  January,  1868. 

The  notice  to  be  endorsed  upon  the  office  copy  bill  served,  (which  is  made  a  part 
of  the  order,)  adopts  the  following  language :  **  Or  when  the  defendant  is  served  out 
afthefitrisdiction,  within  the  time  limited  by  the  order  autborising  the  service.'' 

It  is  also  presumed  that  it  will  be  held  to  apply  in  cases  where  the  service  has  not 
been  personal,  for  the  language  of  the  continuation  of  the  same  notice  which  is 
ft  part  of  the  order  favours  this  construction,  **  if  this  notice  is  served  upon  yon 
penonaUyf  you  will  not  be  entitled,  &c.,''  clearly  implying  that  the  office  copy  bill 
may  be  served,  to  come  within  the  terms  of  this  order,  other  than  personally. 

Should  the  order  be  construed  as  liberally  as  it  is  possible,  it  would  seem  that  it 
wiU  apply  in  all  cases,  except  in  the  case  of  a  service  by  publication,  which  is  clearly 
not  within  its  scope.  And  it  will  also  apply  to  married  women.  But  in  this  case, 
the  order  that  she  may  answer  separately  must  be  first  obtained,  and  thereafter  as 
she  would  be  treated  as  a  feme  iole,  she  would  come  within  the  terms  of  the  order. 
In  fine  the  order  would  take  effect  (assuming  the  foregoing  construction)  in  this  wise. 
In  every  case  where  there  has  been  a  service,  and  when  the  time  therefor  answering 
liaa  expired,  and  the  plaintiff  is  entitled  to  obtain  an  order  pro  eon/esto,  he  will  in- 
stead thereof  be  entitled  to  such  a  decree,  as  would  under  the  present  practice  be 
made  by  the  court  on  a  hearing  ^o  eortfluso. 

The  order  will  not  apply  to  infants,  or  persons  of  weak  or  unsound  mind. 

It  would  appear  also  that  the  order  is  not  imperative.  The  words  are,  *'  The 
plaintiff  is  to  be  entitled."  He  has  the  option  of  following  the  old  practice,  but  it  is 
presumed  that  his  doing  so  would  be  at  the  peril  of  losing  the  costs  if  they  are  in- 
creased thereby. 

V.  After  the  first  day  of  February  next,  all  bills  of  wmtadpttt. 

n  1       /  m        1.     tiOM,  now  to  M 

complaint  and  petitions  are  to  be  addressed,  "To  tnei" 
Honourable  the  Judges  of  the  Court  of  Chancery/'  {t) 


(t)  See  si^a  p.  16 

VI.  The  signa 
to  the  authentication  of  any  writ 


VI.  The  signature  of  a  judge  shall  not  be  necessary  5Si?towrit«ot 
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8BRVICB  OUT  OP  JURISDICTION,  (n) 
YII.  The  time  within  which  any  defendant  serred  ooft 
SSS?  ttndS^^f  the  jurisdiction  of  this  court  with  an  office  copy  of  » 
^J^i^*  **•  bill  of  complaint  shall  be  required  to  answer  the  same, 
or  to  demur  thereto^  to  be  as  follows  : 

1.  If  the  defendant  be  served  in  the  United  States  of 
America,  in  any  city,  town,  or  village  within  ten  miles 
from  Lake  Huron,  the  River  St.  Clair,  Lake  St  Glur, 
the  River  Detroit,  Lake  Erie,  the  River  Niagara,  Lake 
Ontario,  or  the  River  St.  Lawrence,  or  in  any  part  of 
Lower  Canada  not  below  Quebec,  he  is  to  answer  or 
demur  within  six  weeks  after  such  service. 

2.  If  served  within  any  state  of  the  United  States  not 
within  the  limits  above  described  other  than  Florida, 
Texas,  or  California,  he  is  to  answer  or  demur  witiun 
eight  weeks  after  such  service. 

8.  If  served  within  any  part  of  Lower  Canada  below 
Quebec,  or  in  Nova  Scotia^  New  Brunswick,  or  Prince 
Edward  Island,  he  is  to  answer  or  demur  within  eight 
weeks  after  such  service. 

4.  If  served  within  any  part  of  the  United  Kingdom, 
or  of  the  Island  of  Newfoundland,  he  is  to  answer  or 
demur  within  ten  weeks  from  such  service. 

5.  If  served  elsewhere  than  within  the  limits  abore 
designated,  he  is  to  answer  or  demur  within  six  calendar 
months  after  such  service. 

6.  The  time  within  which  any  party  swved  with  any 
petition,  notice,  oV  other  proceeding  other  than  a  bill  of 
complaint,  is  to  answer  or  appear  to  the  same,  is  to  be 
the  same  time  as  prescribed  for  answering  or  demurring 
to  a  bill  of  complainti  according  to  the  locality  of  serrioe. 
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7.  Any  party  may  apply  to  the  court  to  prescribe  a 
shorter  time  than  is  hereinbefore  provided  for  any  other 
party  to  answer  or  demi\r  to  a  bill  of  complaint^  or  to 
answer  or  appear  to  any  petition^  notice,  or  other  pro* 
eeeding. 

8.  Any  party  may  apply  for  leave  to  serve  any  other 
party  ont  of  the  jurisdiction  under  the  General  Orders 
of  this  court  of  June,  1858. 

9.  Affidavits  of  service  under  this  Order  and  of  the 
identity  of  the  party  served,  may  be  sworn  as  follows : 
If  such  service  be  effected  in  any  place  not  within  the 
dominions  of  the  Grown  before  the  mayor  or  other  chief 
SMgistrate  of  any  city,  town  or  borough,  in  or  near 
-which  such  service  may  be  effected,  or  before  any  British 
consul  or  vic6<*consul,  or  the  judge  of  any  court  of  supe- 
xior  jurisdiction.  And  if  such  service  be  effected  in  any 
place  within  the  dominions  of  the  Grown,  not  within  the 
jurisdiction  of  this  court,  such  affidavit  may  be  sworn 
before  any  the  like  officer,  or  any  notary  public,  and  ia 
Lower  Ganada,  before  any  commissioner  for  taking  affi- 
davits appointed  under  any  statute  of  this  province.  And 
such  affidavit  shall  be  deemed  sufficient  proof  of  such 
service  and  identity  without  proof  of  the  official  character, 
or  of  the  handwriting  of  the  person  administering  the 
oath  upon  such  affidavit. 


(^  Bee  wpra  pp.  88,  84^  €t  uqq. 
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ORDERS 

OF  THE 

COURT  OF  ERROR  AND   APPEAL. 

PASSED  Sbd  JULT,  1850. 


o^of  fo!r  Whereas,  by  an  act  passed  in  the  twelfth  jear  of  Her 
MM^Sd^niy,  Majesty's  reign,  intituled,  ^'An  Act  to  make  further 
provision  for  the  Administration  of  Justice,  by  the  es- 
tablishment of  an  additional  Superior  Court  of  Common 
Law,  and  also  a  Court  of  Error  and  Appeal  in  Upper 
Canada,  and  for  other  purposes,"  it  was  enacted,  that  a 
Court  of  Judicature  should  be  established  in  that  part  of 
this  province  called  Upper  Canada,  to  be  styled  ^^  The 
Court  of  Error  and  Appeal,"  and  to  be  composed  of  the 
judges  of  the  Court  of  Queen's  Bench,  the  Court  of 
Common  Pleas,  and  the  Court  of  Chancery ;  and  that  it 
should  be  lawful  for  the  said  judges  of  the  Court  of  Ap- 
peal, at  any  time  within  two  years,  to  make  all  such 
general  rules  and  orders  as  to  them  might  seem  expedi- 
ent for  the  purpose  of  adapting  the  said  Court  of  Appeal 
to  the  circumstances  of  this  province,  as  well  in  regard 
to  the  writs  of  error  or  other  process  by  which  appeak 
should  be  commenced,  and  the  form  and  mode  of  suing 
out  such  process  as  in  respect  of  the  practice  and  pro- 
ceedings of  the  said  court,  and  also  to  regulate  the  allow- 
ance and  amount  of  costs,  and  from  time  to  time  to  make 
other  rules  and  orders,  amending,  altering,  or  rescinding 
the  same :  Provided  always,  that  no  such  rules  or  orders 
should  have  the  effect  of  altering  the  principles  or  rules 
of  decision  of  the  said  court  or  any  of  them,  or  of  abridg- 
ing or  affecting  the  right  of  any  party  to  such  remedy  as 
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before  the  passing  of  that  act  might  have  been  obtained 
in  the  Court  of  Appeal  thereby  abolished;  but  might  in 
all  respects  extend  the  manner  of  obtaining  such  remedy 
by  regulating  the  practice  of  the  said  court  in  whatever 
way  might  to  them  seem  expedient  for  better  attaining 
the  ends  of  justice ;  and  that  all  such  rules^  orders  or 
regulations  should  be  laid  before  both  houses  of  the  Pro* 
Tincial  Parliament,  if  then  in  session,  immediately  upon 
the  making  of  the  same,  or  if  the  Parliament  should  not 
be  then  in  seseion,  then  within  five  days  after  the  meet- 
mg  thereof;  and  that  no  such  rule,  order  or  regulation 
diould  have  effect  until  within  six  weeks  after  the  same 
should  have  been  so  laid  before  both  houses  of  the  legis- 
lature, and  that  any  such  order  so  made  should,  from 
and  after  such  time  aforesaid,  be  binding  and  obligatory 
on  the  said  court  and  all  other  courts  in  the  said  pro- 
vince of  Upper  Canada  to  which  the  same  should  be 
made  expressly  to  extend. 

It  is  therefore  ordered — 

I.  That  the  first  process  in  appeal  from  judgments  of 
the  Court  of  Queen's  Bench  or  Common  Pleas,  shall  be 
by  a  writ  of  appeal,  which  may  be  in  the  following 
form : — 

UPPER  CANADA* 

pL  S.]    Victoria,  &c. 

To  the  Honourable Chief  Justice  of  the  Court  of 

,  greeting : 

Whereas,  in  the  record  and  proceedings,  and  also  in 
the  giving  of  judgment  in  a  certain  suit  in  our  Court  ^f  ^^^  ^f  ^^rftor 
our  Bench  for  Upper  Canada  (or  in  the  Court  of  Com-  appMd  ttcm 
mon  Pleas)  between  A.  B.  and  C.  D.,  in  a  plea  of  tres-^ ^ ©rap. 
pass  on  the  case  (or  as  the  case  may  be)  as  it  is  said 
manifest  error  hath  intervened,  as  by  the  said  (appel- 
lant) we  are  informed :  we  therefore,  being  willing  that 
the  error,  if  any  there  be,  should,  according  to  the  laws 


Digitized 


by  Google 


388  FOBM  07  WRIT. — SEOURUT,  M. 

[oBDiBs  n.,  m.,  A2(i>  iv.,  8rd  jult,  1850.] 

of  Upper  Canada,  be  duly  corrected,  do  command  you 
that  without  delay  you  send  under  the  seal  of  the  said 
court  the  record  and  proceedings  aforesaid,^  with  all 
things  concerning  the  same,  to  our  Court  of  Error  and 
Appeal,  that  the  said  Court  of  Error  and  Appeal  (the 
record  and  proceedings  aforesaid  being  seen  and  exam- 
ined) m%T  further  cause  to  be  done  thereupon  what  of 
right  and  according  to  the  laws  aforesaid  ought  to  be 
done. 

Witness  the  Honourable ,  Chief  Justice,  &c. 

^to  iSlSr        ^^'  ''■^**  ^^^  ^*  ^^^  ^^^®  "*  ^^  ^^^^  where  by 
«^^  wittt  law  an  appeal  lies  to  this  court  from  the  judgment  of 

either  of  the  courts  of  Queen's  Bench  or  Common  Fleas, 

upon  security  being  perfected  as  required  by  the  statute 

in  that  behalf,  and  upon  a  certificate  thereof  signed  by 

the  chief  clerk  of  the  court  appealed  from,  together 

with  a  prsecipe  for  such  writ  being  filed  with  the  clerk 

of  this  court;   such  writ  to  be  issued  under  the  seal 

of  this  court  and  signed  by  the  clerk  thereof,  and  to  be 

tested  in  the  name  of  the  Chief  Justice  or  senior  judge 

thereof  for  the  time  being  on  the  day  of  the  same  issu- 

ing,  and  to  be  made  returnable  on  the  fifikeenth  day  after 

the  day  on  which  the  same  shall  issue. 

m.  Tlfat,  unless  otherwise  specially  ordered,  such 

^l^il^"^        security  shall  be  personal  and  by  bond,  and  may  be  in 

the  form  prescribed  in  rule  number  five,   and  shall 

be  filed  in  the  principal  office  of  the  court  appealed 

from. 

lY.  That  the  security  for  costs  required  by  the  statute 
12  Vic,  c*  68,  see.  40,  shall  be  given  by  bond  to  the  re- 
spondent or  respondents  in  the  sum  of  one  hundred 
pounds,  being  the  sum  named  in  the  statute,  which  bond 
shall  be  executed  by  the  appellant  or  appellants^  or  one 
of  them,  and  by  two  sufficient  sureties,  (or  if  the  appel- 
lant or  appellants  be  absent  from  or  do  not  reside  in 
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TJpfm  Oanftdft,  Ibm  bj  three  fiuffident  suretieB,)  ^^SStouuHTit 
ihe  oQoditiaiis.thereof  Bhall  be  to  the  effeet  that  the  $,p,^^^^^ 
pellao^  or  appellants  shall  and  will  ^eetnally  proseeaie 
his  Of  (heir  appeal,  and  pay  such  cost0  and  damagei  m 
shall  be  awarded  in  case  the  judgiaeiilt  appealed  lr!O0i 
shall  be  albrmed  or  in  part  affirmed,  ^ebond  attd 
conditions  insy  be  in  the  form  given  by  rule  nnmber 
five. 

V.  That  the  bond  for  securing  costs  shall  be  in  the^^JJJJJfg^ 
following  form : 

Know  all  men  by  these  presents  that  we,  A.  B.  of 

f  C.  D.  of ,  and  E.  F.  of ,  are  Jointly  and 

and  severally  held  and  firmly  bound  unto  G.  H.  of  •— ^« 
in  the  penal  sum  of  —-  lawful  money  of  Canada,  for 
which  payment  well  and  trtdy  to  be  made  we  bind  our- 
selves and  each  of  us  by  himself^  our,  and  each  of 
our  heirs,  executors,  and  administrators  respectively^ 
firmly  by  these  presents.    Witness  our  bands  and  seals 

respectively,  the day  of ,  in  the  year  of  our 

Ziord         . 

Whereas  tiie  ^appellant)  alleges  and  complains  that  in 
tbe  givij^g  of  judgment  in  »  certain  suit  in  her  Mi^sty's 
Court  of  Queen's  Bench,  (or  the  Cowrt  of  Common  Pleas, 
as  the  case  may  be)  in  tipper  Canada,  between  (the  de- 
fendant) and  (the  appellant)  in  a  plea  of ,  manifest 

error  hath  intervened,  wherefore  the  said  (appellant)  de- 
wre0  to  appeal  frott  ^e  said  judgment  to  the  Court  of 
JSSrror  and  Appeal. 

Kow  the  condition  of  this  obligation  is  such,  that  if 
i&e  said  (appellant)  do  and  shall  effectually  prosecute 
such  appeiu  and  pay  such  costs  and  damages  as  shall  be 
ftWftrded  in  case  the  judgment  aforesaid  to  be  appealed 
from  sh^  be  affirmed  or  in  part  affirmed,  then  inis  ob" 
Ijgation  shsU  be  void,  otj^rwise  shall  r^iaain  in  lndUi 
force. 

VI.  That  when  the  judgment  to  be  appealed  from 
directs  the  payment  of  money,  and  the  appellant  desires 
to  stay  the  execution  thereof,  then  the  bond  or  security 
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aforesaid  shall  be  donble  the  amount  of  stieh  judgment, 
unless  the  same  shall  be  in  debt  or  bond  for  a  penal  sum 
or  upon  a  warrant  of  attorney  or  Qognovit  Actionem  or 
otherwise,  exceeding  in  amount  the  sum  really  due,  in 
which  case  the  bond  shall  be  in  double  the  true  or  real 
debt  and  costs  only ;  and  the  amount  so  recovered,  and 
of  such  true  and  real  debt  and  costs  shall  be  stated  in 
the  condition  or  recital  to  the  condition  of  the  bond  or 
security,  immediately  after  the  statement  of  the  nature 
of  the  action,  and  the  condition  shall  be  to  the  effect  that 
the  said  (appellant)  shall  effectually  prosecute  such  ap- 
peal, and  if  the  said  judgment  so  to  be  appealed  from  or 
any  part  thereof  shall  be  affirmed,  shall  pay  the  amount 
directed  to  be  paid  by  the  said  judgment,  or  the  part  of 
such  amount  as  to  which  the  said  judgment  shall  be 
affirmed  (if  it  be  affirmed  only  in  part)  and  all  damages 
which  shall  be  awarded  against  the  said  appellant  in  the 
appeal :  provided  always,  that  in  cases  where  the  securi^ 
to  be  given  shall  be  in  a  sum  above  five  hundred  poundS| 
it  shall  be  in  the  discretion  of  the  court  appealed  from^ 
or  of  a  judge  thereof  in  vacation,  to  allow  security  to  be 
given  by  a  large  number  of  obligors,  apportioning  the 
amount  among  them  as  shall  appear  reasonable. 

in^eotiiMiit;  VIL  That  when  tiie  judgment  appealed  from  shall  be 
in  an  action  of  ejectment,  the  security  required  by  the 
last  preceding  rule  shall  be  taken  in  double  the  yearly 
crouMtkm  ^^^^  ^^  ^^^  property  in  question;  and  in  cases  where 
^dattngtozMt,  tho  matter  in  question  shall  relate  to  the  taking  of  any 
annual  or  other  rent,  customary  or  other  duty  or  fee,  or 
any  other  such  like  demand  of  a  general  and  public  na- 
ture, affecting  future  rights,  the  amount  in  which  security 
shall  be  taken  in  addition  to  the  security  required  for 
costs  shall  be  fixed  by  order  of  a  judge  of  the  court  ap- 
pealed  from. 


Digitized 


by  Google 


BOND  AND  AFPIDAVITS.  201 

[0KD1&8  Tin.,  IZ.,  AND  Z.,    8£D   JULY,   I860.] 

VUL  That  the  security  required  by  the  two  last  pre*  J^^'^JjJJJ^ 
ceding  rules  shall  be  given  by  bond,  and  the  recitals '"'^^'**** 
and  condition  in  such  bond  shall  be  such  as  shall  conform 
to  the  provisions  of  the  said  two  rules,  with  such  further 
or  other  conditions,  in  cases  where  the  judgment  is  not 
for  the  payment  of  a  sum  of  money  only,  as  the  judge 
approving  such  security  may  think  fit  to  order. 

IX.  That  the  parties  to  such  bond,  as  sureties,  shall, 
by  afSdavit  respectively,  make  oath  that  they  are  resi-AfflcUTitorjiifti. 
dent  householders  or  freeholders  in  Upper  Canada,  andtiM. 
severally  worth  the  sum  mentioned  in  such  bond,  over 
and  above  what  will  pay  and  satisfy  all  their  debts; 
which  affidavit  may  be  in  the  following  form:—* 


In  the  (style  of  court.) 

A.  B.,  plaintiff,    1  E.  F.  of ,  and  G.  H.  of , 

y.  >  severally  make  oath  and  say  :  and 
C.  D.,  defendant,  j  first  this  deponent  E.  F.  for  him- 
self saith,  that  he  is  a  resident  inhabitant  of  Upper  Ca- 
nada, and  is  a  householder  in  (or  a  freeholder  in) , 

and  that  he  is  worth  the  sum  of  (the  sum  in  which  he 
stands  bound  by  the  penalty)  over  and  above  what  will 
pay  all  his  debts ;  and  this  deponent,  G.  H.,  for  himself 
saith,  that  he  is  a  resident  inhabitant  of  tipper  Canada, 

and  is  a  householder  in  (or  freeholder  in) ,  and  that 

he  is  worth  the  sum  of  ^as  the  case  may  be)  over  and 
above  what  will  pay  all  his  debts. 

(Signed,)  E,  F. 

G.  H. 

Sworn  by  the  above  named  deponents,  E.  F.  and  G.  H., 

at 1  in  the  county  of ,  the day  of ^ 

18 — ,  before  me, 

X.  T.,  J.  CommissioneTy  ^c. 

X.  That  fourteen  days'  notice  shall  be  iriven  of  the^^>'*'«>^^«7^ 

,  .   r  T        •  ."n  1  no  Ice  Of  applies* 

tune  and  place  at  which  application  will  be  made  to  the  ^®°  ^I  ^^'x. 
court  from  whose  judgment  it  is  intended  to  appeal,  or 
to  a  judge  thereof  in  vacation  for  the  allowance  of  such 
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seeurity ;  which  notice  iriiall  contain  the  naoaMS  ttAd  ad- 
ditions of  the  obligors. 

Hdtrtftowy  XI.  That  the  allowance  of  such'  security  may  be  op- 
posed by  affidavit ;  bnt  that  in  the  absence  of  any  snch 
opposition,  the  affidavit  above  mentioned  shaU  be  snffir 
cienty  in  the  discretion  of  the  jodge^  to  warrant  the  al- 
lowance thereof. 

Xir.  That)  if  allowed,  the  officer  of  the  conrt  shall 
mm^tmi    endorse  on  such  bond  the  word  ^^  allowed/'  prefixing  the 
date  and  signing  his  name  thereto ;  upon  which,  such 
security  shall  be  deemed  perfected. 

^  Xm.  That  cases  coming  within  the  twelfth  Victoria, 

uSwisvieir' chapter  sixty-three,  section  forty,  numbers  two  and  four, 

shall  be  disposed  of  by  special  order,  as  the  occasion  may 

require ;  except  that  the  security  thereunder  shall  be 

peiBonal  and  by  bond  as  aforesaid. 

J^;;^^^'^^^  XIV.  It  i9  ardeted;  That  if  in  aay  case  judgneM 
gfmon  ft  poiBt  skiall  be  hereafter  given  in  any  of  the  said  courts  upon  a 
toaSm  question  of  law  not  appearing  upon  the  record,  but  which 
judgment  would  be  subject  to  be  reviewed  in  error,  if 
ike  question  thereby  determined  were  presented  to  tke 
court  on  a  special  verdict,  or  by  bill  of  exceptions  or  de* 
murrer  to  evidence,  then  in  every  such  case  the  judg>- 
ment  so  given  may  be  appealed  from,  notwithstanding 
the  question  shall  not  appear  upon  the  record. 

Brovided,  1st.— ^That  bdTore  the  expiration  of  three 
calendar  months  from  the  day  on  which  the  decision 
shall  be  pronounced,  thB  party  intending  to  appeal  shall, 
by  his  attorney,  file  in  the  office  of  the  derk  of  the  orart 
in  which  the  cause  shall  be  or  shall  have  been  depeudktgg 
and  shall  serve  upon  the  opposite  pairty,  his  attorney 
er  agMt^  i^  xwdee  to  tbe  following  effect : 
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^  The  plaintiff  (or  defendant  aff  the  ease  may  be)  in- 
tends to  appeal  from  die  judgment  of  the  court  upon  the 
rule  mn  for  nonsuit  or  for  new  trial "  (or  as  die  case  may 
be-) 

2ndly. — ^That  execution  shall  not  be  stayed  unlesJB 
security  be  given  as  in  other  cases  of  appeal. 

Srdly. — ^That  in  case  of  any  appeal  under  this  rule, 
the  paity  appealing  shall  prepare  a  written  statement  of 
the  case,  and  of  the  question  determined,  and  of  the 
judgment  or  decision  thereon  from  which  he  appeals ; 
which,  being  signed  by  both  parties  or  their  respectiye 
attorney  or  attorneys,  and  approved  of  by  one  of  the 
judges  of  the  court  appealed  from,  shall  be  trausmiVted 
with  the  transcript  of  record  certified  by  the  clerk. 

4th — That  in  case  the  parties  or  their  attorneys  shall 
not  agree  in  such  statement,  then  the  appellant  may,  on 
summons  to  the  opposite  party  apply  to  ^  judge  of  the 
court  appealed  from  to  approve  of  the  statement  to  be 
suboatted  to  him;  "which  judge,  on  hearing  the  other 
party,  or  in  case  of  his  non-attendance,  on  hearing  the 
appellant,  may  approve  or  modify  the  statement,  as  to 
Inm  shall  appear  proper. 

6ik. — That  the  Court  of  Appeal  may,  in  its  discretion, 
remit  such  statement  to  be  amended  as  may  appear  ne- 
cessary for  more  correctly  exhibiting  the  point  or  poster 
which  have  been  determined  in  the  court  below. 

©fch. — That  when  the  Court  of  Appeal  shall  have  de- 
telmioed  the  matters  brought  before  them  under  this: 
0Oe^-tliey  sbM,  certify  their  decision,  and  send  the  same 
Ut  die  eowt  below,  with  such  order  as  to  entering  judg« 
deiltfor  either  paarty  or  otherwise,  as  the  case  shall  ap* 
pear  to  them  to  require. 
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S"?ndJS??7*^     XV.  That  the  writ  of  appeal  from  either  of  the  said 

^^J^i*^;^^'^  common  law  courts,  upon  being  presented  to  the  chief 

clerk  of  the  court  appealed  from,  shall  by  endorsement 

thereon,  be  allowed  by  him  if  the  appellant  has  given 

the  requisite  security,  such  allowance  to  be  as  follows  : 

Allowed  the day  of ^  185 

(Signature  of  the  Clerk.) 
And  that  when  allowed,  the  said  clerk,  on  payment  of 
legal  fees,  shall  proceed  to  comply  with  the  order  of  the 
writ,  and  the  Chief  Justice  or  some  other  judge  of  the 
court  appealed  from,  shall  endorse  a  return  thereon  as 
follows : 

By  virtue  of  the  within  writ,  the  record  and  proceed* 
ings  therein  mentioned,  are  sent  under  die  seal  of  the 
Court  of  ■,  as  within  it  is  commanded ;  such  record 
and  proceedings  being  contained  in  the  transcript  there- 
of hereunto  annexed  and  signed  by  (officer's  name),  clerk 
of  the  said  court. 

(Signed) 

Chief  Justice  (or  Judge.) 

XYI.  That  the  clerk  of  the  court  shall,  in  order  to 
such  return,  cause  a  fair  and  full  transcript  of  the  judg- 
ment appealed  from,  certified  under  the  seal  of  the  court 
and  signed  by  him,  to  be  affixed  to  the  writ  of  appeal ; 
which  transcript,  «o  certified  and  transmitted,  with  such 
further  certificate  as  may  be  required  in  cases  under  the 
fourteenth  rule,  shall  be  deemed  a  sufficient  complianoe 
with  the  writ. 


Tnninrlptof 
Jndnnrat  ap- 
pMiedflromio 


BuU  10  Tetoni 
wxttorappMl. 


XYII.  That  if  any  writ  of  appeal  be  not  duly  returned^ 
a  rule  to  return  the  same  may  be  obtained  at  any  time 
as  of  course,  on  filing  a  motion  paper  therefor,  with  a& 
affidavit  of  the  allowance  of  the  writ  and  the  delivery 
thereof  to  the  chief  clerk  of  the  court  appealed  from,  at 
least  fourteen  days  previous  to  such  appli  cation  and  oi 
its  non'retum* 
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XVni.  That  if  not  returned  vrithin  four  days  after  JSSinfoS'JS^ 
Benrice  of  such  rule  on  the  Chief  Justice  or  some  other  S>n  to  bSmS^  . 
judge,  and  on  the  chief  clerk  of  the  court  appealed  from, 
special  application  for  further  proceedings  must  be  made 
to  the  Court  of  Error  and  Appeal,  upon  a  special  affida- 
Tit  of  the  circumstances. 

XLK.  That  further  time  to  return  such  writ  may  bcnttiwrttmeio 

zvtutB  wnt«  how 

had  upon  application  to  the  said  Court  of  Error  and  Ap-o^toiiwd. 
peal,  or  to  any  judge  thereof, 

yy.  No  rule  to  allege  diminution,  nor  rule  to  assign  No  rule  mttm- 

*^  *^    MTT  to  oompu 

causes  of  appeal,  nor  scire  facias  quare  executionem  non^  ^jj***"*^ 
shall  be  necessary,  in  order  to  compel  an  assignment  pf 
errors. 

XXI.  No  rule  to  certify  or  transcribe  the  record  shall  Amuiat  to  «• 
benec^eary;    and  if  the  appellant  does  not,  in  eight  roandi  of  ap- 
days  after  the  filing  of  the  return  of  the  writ  of  ap-<ujs. 
peal,  file  and  serve  a  copy  of  his  grounds  of  appeal, 
the  respondent  may,  by  notice  in  writing,  demand  the 
same;  and  if  the  grounds  of  appeal  are  not  filed  within 
eight  days  after  service  thereof  on  the  appellant,  his 
attorney  or  agent,  the  appeal,  on  proof  thereof  by  affi* 
davit^  shall  be  dismissed  with  costs. 

XXn.  That  within  eight  days  after  the  grounds  ^^n^-j^j^dwitto 
appeal  shall  be  filed  and  served,  the  respondent  shall  "^•'Ja  •Wit 
file  and  serve  his  answer  or  joinder  thereto ;  which,  un- 
less it  shall  be  necessary  to  plead  specially,  shall  be  the 
common  plea  or  joinder  of  "  in  nulla  est  erratum ;"  or 
if  he  neglects  so  to  do,  the  appellant  may  in  writing  de- 
mand the  same;  and  unless  the  respondent  file  his 
ftoswer  or  joinder  in  appeal  within  eight  days  after  ser- 
vice of  such  demand,  the  respondent,  his  attorney  or 
agent,  shall  be  precluded  from  filing  the  same,  without 
the  loavo  of  the  court  or  a  judge  thereof  first  had  and 
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ol^inedi  upon  a  nde  nisi  or  summons ;  and  ik%  fiCKai 
ynU  proceed  ex  parte  to  hear  the  cause  on  the  pwrt  of 
the  appellant,  and  to  give  judgment  therein  without  tli0 
interventiori  of  the  respondent. 

Provided  always,  that  either  party  respectively  may 
obtain  further  time  to  file  the  grounds  of  appeal,  or 
the  answer  or  joinder  thereto,  by  the  order  of  the  court 
or  of  any  judge  thereof,  upon  the  return  of  a  ru/e  nM 
or  summons  to  be  issued  and  served  in  diat  behalf. 

Notidsiob*  Provided  also,  that  if  the  respondent  does  not  intend 

tau^h^t^^^  resist  the  appeal,  he  may  give  notice  thereof  to  tbe 
anpellant;  and  on  proof  of  such  notice,  judgment  of  jri- 
versal  shall  be  given  for  the  appellant  as  of  course. 


dfted.* 


Provided  also,  that  in  case  the  grounds  of  appeal  are 

ei^T^  i^ot  filed  and  served  eight  days  next  before  the  flrst  day 
£r<?J^.^  ^  ^^7  ^^  *^y  7^^^9  ^tien  the  respondent  shall  be  allow- 
ed as  many  days  after  the  twenty-^i'st  day  of  Augost 
next  £(^owing  as  will  be  sufficient  to  complete  sueh 
nutnber  of  ei^t  days  within  which  to  file  his  answer  «r 
joinder  thereto. 


Whonfeppttlto 
beMtdowalbr 


XXIIL  That  when  the  grounds  of  appeal  and  auflwtlr 
thereto  are  filed,  the  cause  shall,  on  application  of  either 
party,  be  set  down  for  argument  by  the  clerk  of  this 
court,  for  a  day  to  be  fixed,  of  which  notice  shall  be  dtriy 
given  to  the  opposite  party,  his  attorney  or  agent,  at 
least  four  days  before  the  day  appointed  for  the  hearing 
of  such  appeal. 

oopiMofpi««a-      XXIV.  Four  clear  days  before  the  day  appointed  for 

eiStoderk  ^'  argument  the  appellant  shall  deliver  to  the  clerk  of  the 

thaimppointod   Court  of  Error  and  Appeal,  for  the  use  of  the  judges 

thereof  two  copies  of  the  judgment  of  the  ooui^t  bdow, 

and  of  the  reasons  of  a^^al^  and  of  the  plaadifigs  «K 
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tnsirers  thereto ;  and  in  default  thereof  the  appeal  may 
be  dismisaed  with  costs. 

XXV.  That  the  result  of  the  appeal  in  this  court  shall  ^\£S!S% 
be  certified  to  the  court  appealed  from  by  the  clerk  ***'*' 
under  the  seal  of  this  courtj^which  certificate  shall  briefly 
state  that  the  judgment  has  been  affirmed,  reversed  or 
modified  (as  the  case  may  be,)  with  or  without  costs ; 
and  when  with  costs,  to  be  paid  by  either  party,  adding 
the  amount  thereof  when  the  same  shall  have  been  taxed, 
as  taxed ;  and  that  upon  such  certificate  being  filed  in 
the  court  below,  any  entry  thereof  may  be  suggested  on 
the  roll,  and  further  proceedings  in  that  court  be  had, 
according  to  the  course  and  practice  of  such  court ;  and 
in  case  of  any  new  question  arising,  according  to  the 
course  and  practice  of  the  Court  of  Queen's  Bench  in 
England. 

Provided  that  the  respondent,  if  the  successful  party, 
may  proceed  upon  the  judgment  by  execution,  and  upon 
the  bond  or  security  required  to  be  given  under  the 
statute  and  the  foregoing  rule  in  that  behalf ;  or  he  may 
adopt  either  course  separately,  without  prejudice  to  his 
other  remedy  by  waiver,  delay  or  otherwise. 

XXVI.  That  all  writs  and  all  rules  and  orders  of  this  writstoUtatted 
court  in  cases  appealed  shall  be  tested  or  bear  date  the  ^ 
day  of  their  issuing,  and  be  signed  by  the  clerk  of  the 
court. 


XXVII.  That  no  writ  of  appeal  shall  be  a  superse-gn»ijjjnw^ 
deas  of  execution  until  service  of  the  notice  of  the  allow- g^jJJ^J^********" 
ance  thereof,  containing  a  statement  of  some  particular 
ground  of  appeal  intended  to  be  argued.  Provided,  that 
if  the  error  stated  in  such  notice  shall  appear  to  be 
ttvolous,  the  court  or  a  judge,  upon  summons  and  proof 
88 
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of  tlie  service  thereof  by  sffidayit,  mftj  order  ezeeirtuB 
*to  issue. 

b^PM^fton      XXym.  That  in  appeals  from  the  Court  of  Oha&oery, 
titt  to  be  W      all  securities  under  the  fortieth  section  of  the  said  Act  o^ 
^knridaftor     ^e  Provincial  Parliament,  passed  in  the  twelfth  year  of 
J^JJ™**^^      the  reign  of  Her  present  Majesty,  chapter  sixty-three, 
shall  be  in  the  form  of  a  bond,  which,  together  with  the 
affidavit  of  justification,  shall  be  filed  with  the  registrar 
of  the  said  court,  and  notice  thereof  served  on  the  re- 
spondent, his  solicitor  or  agent;  and  the  same  shall 
stand  allowed,  unless  the  respondent  shall  within  four 
teen  days  after  service  of  such  notice  move  the  said 
court  to  disallow  the  same.     A  special  application  shall 
be  necessary  to  stay  proceedings  under  any  of  the  excep- 
tions in  the  said  section  of  the  said  act. 

XXIX.  That  the  petition  of  appeal  shall  be  in  the 
]>6ai,formofr  form  S6t  forth  in  the  schedule  to  this  order.  The  peti- 
fljed.  **"  tion  of  appeal  shall  be  filed  with  the  clerk  of  the  court, 
and  a  copy  thereof,  together  with  a  notice  of  the  heat- 
ing of  the  appeal  shall  be  served  on  the  respondent,  his 
solicitor  or  agent,  at  least  two  months  before  the  time 
named  in  such  notice  for  the  hearing  of  the  appeal. 
Such  petition  shall  not  be  answered,  but  at  the  time 
named  in  such  notice  the  parties  must  attend  to  argue 
the  appeal ;  and  upon  the  filing  of  the  petition,  and  ser- 
vice of  a  copy  thereof  and  of  such  notice,  the  appeal 
shall  stand  in  the  same  plight  as  if  the  petition  had  been 
answered,  and  such  time  appointed  by  this  court  for  the 
hearmg  thereof. 

fThe  Schedule  to  the  foregoing  Order* 

IN     THB     COURT     OF    ERROR    AND    APPEAL. 

Between  ,  appellant,  and  — — ,  respondei^ 

To  the  honourable  the  Judgee  pf  the  eatd  court*, 
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9Sie  hmnble  petition  of  the  said  (appellant)  sheweth : 
Tb»t  a  (decree  or  an  order)  wai  lately  and  on ^ 

erononnced  by  Her  Majesty's  Court  of  Chancery  for 
pper  Canada,  in  a  certain  cause  depending  in  the  said 

court  wherein  your  petitioner  was and  the  above 

named was ;  which  said  (decree  or  order)  has 

nnQ%  been  duly  entered  and  enrolled. 

That  your  petitioner  feels  himself  aggrieved  by  the 
said  ^decree  or  order^,  and  he  hereby  appeals  therefrom^ 
and  numbly  prays  that  the  same  may  be  reversed  or 
varied,  or  that  your  lordships  will  make  such  other  order 
or  decree  in  the  premises  as  to  your  lordships  shall  seem 
meet. 
Aad  your  petitioner  will  ever  pray,  &c. 
(Certificate  of  Counsel.) 

XXX.  That  the  printed  cases  shall  be  and  are  here* 
Ij  abolished,  but  copies  of  the  pleadings  and  evidence 
shall  be  printed,  as  is  at  present  done  in  the  appendigc 

to  the  case,  to  which  the  reasons  of  appeal,  and  forprint^ieMM 

supporting  the   decree  or  order,   shall  be  appended* l^J^SStobl 

and  the  same  rule  shall  apply  to  such  printed  copies  and '^*"'****^ 

reasons  as  now  apply  to  the  printed  cases,  and  the  same 

shall  for  all  purposes  be  considered  the  printed  cases  of 

the  appellant  and  respondent  respectively.     Provided 

always,  that  nothing  herein  contained  shall  prevent  the 

parties  from  joining  in  printing  such  copies  as  they  now 

do  in  printing  the  appendix,  if  they  shall  be  so  disposed. 

Buch  printed  cases  must  be  deposited  with  the  clerk  of 

the  court  for  the  use  of  the  judges,  at  least  four  days   Uf^^^t^J^^:?^ 

before  the  hearing  of  the  appeal. 

XXXI.  That  when  it  shall  be  intended  to  appeal  to 

Her  Mi^esty  in  the  Privy  Council,  the  securities  required  ^^^^V** 
by  the  statute  twelfth  Victoria,  chapter  sixty-three,  sec- b^^^S^*^'*** 
tion  forty-six,  shall  be  personal  and  by  bond  to  the  re- 
spondent or  respondents — such  bond  to  be  executed  by 
the  appellant  or  ^pellants,  or  one  of  them,  and  two 
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sufficient  sureties  (or  if  the  appellant  or  appellants  be 
absent  from  or  do  not  reside  in  Upper  Canada,  then  by 
three  sufficient  sureties)  in  the  penal  sum  of  five  hundred 
pounds,  in  cases  coming  within  the  first  part  of  the  said 
section  forty  six ;  the  condition  of  which  bond  shall  bo 
to  the  effect  that  the  appellant  (or  appellants)  shall 
and  will  effectually  prosecute  his  (or  their)  appeal,  and 
pay  such  costs  and  damages  as  shall  be  awarded  in  case 
the  judgment  (or  decree)  appealed  from  shall  be  affirmed, 
or  in  part  affirmed,  and  that  execution  shall  not  be  stayed 
in  the  original  cause  until  security  shall  further  be  given 
by  bond,  in  conformity  to  the  sixth,  seventh,  and  eighth 
rules,  when  from  the  nature  of  the  case  such  further  secur- 
ity shall  be  requisite :  and  in  cases  from  Chancery,  appli- 
cation to  the  Court  of  Appeal  to  stay  proceedings  shall 
be  by  motion  or  notice ;  which  motion,  if  granted,  shall 
be  upon  such  terms  as  to  security  under  the  statute  or 
otherwise,  as  the  circumstances  and  nature  of  the  case 
require. 

XXXII.  That  the  bond  or  security  referred  to  in  the 
last  rule  shall  be  in  the  following  form : 

Know  all  men  by  these  presents,  that  we,  A.  B.,  of 

. ,  C.  D.,  of ,  and  E.  F.,  of         ,  are  jointly  and 

severally  held  and  firmly  bound  unto  G.  H.,  of ,  in 

the  penal  sum  of  — —  of  lawful  money  of  Canada,  for 
which  payment  well  and  truly  to  be  made,  we  bind  our- 
selves, and  each  of  us  by  himself,  our  and  each  of  our 
heirs,  executors,  and  administrators  respectively,  firmly 
by  these  presents.  Witness  our  hands  and  seals  respeo- 
tively,  the day  of ,  in  the  year  of  our  Lord 

Whereas  (the  appellant)  alleges  and  complains,  that 
in  the  giving  of  judgment  in  a  certain  suit  in  her  Ma- 
jesty's Court  of  Error  and  Appeal  in  Upper  Canada, 
between  (the  respondent)  and  (the  appellant) mani- 
fest error  hath  intervened :  wherefore  the  said  (appel- 
lant) desires  to  appeal  from  the  said  judgment  to  ner 
Majesty,  in  her  Majesty's  Privy  Council: 
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Now  the  condition  of  this  obligation  is  such,  that  if 
the  said  (appellant)  do  and  shall  effectaallj  prosecute 
such  appeal  and  (or)  pay  such  costs  and  damages  as  shall 
be  awarded,  in  case  the  judgment  aforesaid  to  be  ap- 
pealed from  shall  be  affirmed,  or  in  part  affirmed,  then 
this  obligation  shall  be  void  otherwise  shall  remain  in 
fiill  force. 

'  XXXIII.  That  in  every  case  of  appeal  to  her  Majesty 
in  Conncil,  the  obligors,  parties  to  any  bond  as  sureties, 
shall  justify  their  sufficiency  by  affidavit,  in  the  manner 
and  to  the  same  effect  as  is  required  by  rule  number  nine 
of  this  court.  i 

XXXIY.  In  cases  appealed  from  either  of  the 
courts  of  common  law,  or  from  the  Court  of  Chan- 
cery, the  same  fees  and  allowances  shall  be  taxed 
in  appeal  by  the  clerk  of  the  Court  of  Error  and  Ap. 
peal  for  attorneys  and  solicitors,  or  any  officer  of  the 
said  court,  as  are  allowed  for  similar  services  in  the 
court  from  which  the  appeal  shall  have  been  brought ; 
and  that  counsel's  fees  shall  be  taxed  in  the  discretion 
of  the  clerk,  provided  that  no  fee  to  counsel  exceeding 
ten  pounds  shall  be  taxed  without  an  order  of  the  judge 
who  presided  on  the  argument,  or  in  his  absence  of  the 
next  senior  judge. 

XXXV.  That  the  regular  and  appointed, days  or  /      i4^ 

times  of  sitting  of  this  court  shall  be  thedBBSfThursday     ^  ^  ^^'^  * 
after  the  several  terms  of  Hilary,  Easter  and  Michael-   y^J*^*^  ^ 
mas,  as  appointed  by  the  statute  12  Vic,  ch.  68,  sec.  •^^'*'*  ^^^r^.^ 
IS,  at  eleven  o'clock  in  the  forenoon :  provided,  however,  * 

that  the  said  court  may  adjourn  from  time  to  time, 
and  meet  at  such  other  periods  as  shall  be  appointed 
■for  the  hearing  and  disposing  of  any  business  brought 
before  it. 
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FRIDAY,  27th  JUNE,  1856. 

Ordered,  that  copies  of  the  pleadings  and  evidenee 
shall  be  printed,  in  all  cases  appealed,  together  with  the 
reasons  of  appeal,  and  the  reasons  relied  upon  for  sup- 
porting the  judgment,  decree,  or  order,  and  the  opinions 
of  the  judges  in  the  courts  below,  when  not  published  in 
the  reports,  which  copies  shall  for  all  purposes  be  con- 
sidered the  printed  cases  of  the  appellant  and  respondent 
respeotively,  and  a  copy  most  be  deposited  with  tba 
clerk  of  the  court  for  the  use  of  each  of  the  judges  i^( 
least  four  days  before  the  hearing  of  the  apped. 


TUESDAY,  21sT  DECEMBER,  1858. 

It  is  ordered  that,  after  the  present  sittings  of  this 
court,  the  clerk  shall  receive  no  appeal  books  unless  they 
be  printed,  on  one  side  only,  on  good  paper,  in  demy 
quarto  form,  with  small  pica  type. 

Zt  is  ordered  that  in  all  cases  in  which  tho  case  for 
appeal  is  required  to  be  settled  by  any  judge  of  either 
of  the  courts,  the  appellant  shall  serre  on  th^  opposite 
party  a  copy  of  the  case  he  intends  to  submit  for  the 
judge's  approval,  at  least  four  days  before  the  applicik- 
tion  to  have  the  case  settled. 
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ORDEKS, 
RULES  AND  REGULATIONS. 

or    THB 

PRIVT   COUNCIL, 

m  THE  MATTER  OP  APPEALS  BROUGHT  TO  HER 
MAJESTY  FROM  THE  COLONIES. 

PA88XD  latH  JUHX,  1868. 


Whereas  there  was  this  day  read  at  the  Board  a  Re- 
port  from  the  Right  Honourable  the  Lords  of  the  Judi- 
cial Committee  of  the  Privy  Council,  dated  the  30th  of 
May  last  past,  humbly  setting  forth  that  the  Lords  of 
the  Judicial  Committee  have  taken  into  consideration  the 
practice  of  the  Committee  with  a  view  to  greater  econo- 
my, despatch,  and  efficiency  in  the  appellate  jurisdiction 
of  her  Majesty  in  Council,  and  that  their  Lordships  have 
agreed  humbly  to  report  to  her  Majesty  that  it  is  expe- 
dient  that  certain  changes  should  be  made  in  the  exis  t 
ing  practice  in  appeals,  and  recommending  that  certain 
nQes  and  regulations  therein  set  forth  should  henceforth 
be  observed,  obeyed  and  carried  into  execution,  provided 
her  Majesty  is  pleased  to  approve  the  same : 

Her  Majesty  having  taken  the  said  Report  into  con- 
sideration, was  pleased,  by  and  with  the  advice  of  Her 
Privy  Council,  to  approve  thereof,  and  of  the  rules  «nd 
regulations  set  forth  therein,  in  the  words  following, 
ndelicet: — 

1.  That  any  forxtter  vsage  or  practice  of  her  Majesty's 
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^SSSStlwr''^^^  Council  notwithstanding  an  appellant,  who  shaQ 
rmrwootteof  guccced  in  obtaining  a  reversal  or  material  alteration  of 
any  judgment,  decree,  or  order  appealed  from,  shall  be 
entitled  to  recover  the  costs  of  the  appeal  from  the  re- 
spondent, except  in  cases  in  which  the  Lords  of  the  Judi- 
cial Committee  may  think  fit  otherwise  to  direct. 

Tnanriptiioiw  U*  That  the  registrar  or  other  proper  officer  having 
offt^^SSSlLthe  custody  of  records  in  any  court  or  special  jurisdic- 
tion from  which  an  appeal  is  brought  to  her  Majesty  in 
Council  be  directed  to  send  by  post,  with  all  possible 
despatch,  one  certified  copy  of  the  transcript  record  in 
each  cause  to  the  registrar  of  her  Majesty's  Privy  Coun- 
cil, Whitehall ;  and  that  all  such  transcripts  be  registered 
in  the  Privy  Council  Office,  with  the  date  of  their  arri- 
val, the  names  of  the  parties,  and  the  date  of  the  sen- 
tence appealed  from ;  and  that  such  transcript  be  ac- 
companied by  a  correct  and  complete  index  of  all  the 
papers,  documents,  and  exhibits  in  the  cause ;  and  that 
the  registrar  of  the  court  appealed  from,  or  other  proper 
officer  of  such  court,  be  directed  to  omit  from  such 
transcript  all  merely  formal  documents,  provided  such 
omission  be  stated  and  certified  in  the  said  index  of  pa- 
pers ;  and  that  especial  care  be  taken  not  to  allow  any 
document  to  be  set  forth  more  than  once  in  such  tran. 
script ;  and  that  no  other  certified  copies  of  the  record 
be  transmitted  to  agents  in  England  by  or  on  behalf  of 
the  parties  in  the  suit ;  and  that  the  fees  and  expenses 
incurred  and  paid  for  the  preparation  of  such  transcript 
be  stated  and  certified  upon  it  by  the  registrar  or  other 
officer  preparing  the  same. 

in.  That  when  the  record  of  proceedings  or  evidence 
in  the  cause  appealed  has  been  printed  or  partly  printed 
abroad,  the  registrar  or  other  proper  officer  of  the  court 
from  which  {he  appeal  is  brought,  shall  be  bound  to  send 
home  the  same  in  a  printed  form>  either  wholly  or  so 
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far  a0  the  same  may  have  been  printed,  and  that  he  do  cer-  JlPp^S^*" 
tify  the  same  to  be  correct,  on  two  copies,  by  signing  his  ***~~*- 
name  on  every  printed  sheet,  and  by  affixing  the  seal,  if 
any,  of  the  court  appealed  from  to  these  copies,  with  the 
sanction  of  the  court. 

And  that  in  all  cases  in  which  the  parties  in  appeals 
shall  think  fit  to  have  the  proceedings  printed  abroad, 
they  shall  be  at  liberty  to  do  so,  provided  they  cause  fifty 
copies  of  the  same  to  be  printed  in  folio,  and  transmit- 
ted at  their  expense,  to  the  registrar  of  the  Privy  Coun- 
cil, two  of  which  printed  copies  shall  be  certified  as 
above  by  the  officers  of  the  court  appealed  from  ;  and  in 
this  case  no  further  expense  for  copying  or  printing  the 
record  will  be  incurred  or  allowed  in  England. 

IV.  That  on  the  arrival  of  a^written  transcript  of  ap- written  tran*. 
peal  at  the  Privy  Council  Office,  Whitehall,  the  appellant,  printodTby 
or  the  agent  of  the  appeUant  prosecuting  the  same,  shall  priLur.  ^  ^' 
be  at  liberty  to  call  on  the  registrar  of  the  Privy  Coun- 
cil to  cause  it,  or  such  part  thereof  as  may  be  necessary 
for  the  hearing  of  the  case,  and  likewise  all  such  parts 
thereof  as  the  respondent  or  his  agent  may  require,  to  be 
printed  by  her  Majesty's  printer,  or  by  any  other  printer 
on  the  same  terms,  the  appellant  or  his  agent  engaging 
to  pay  the  cost  of  preparing  a  copy  for  the  printer  at  a 
rate  not  exceeding  one  shilling  per  brief  sheet,  and  like- 
wise the  cost  of  printing  such  record  or  appendix,  and 
that  one  hundred  copies  of  thesame  be  struck  off,  where- 
of thirty  copies  are  to  be  delivered  to  the  agents  on  each 
side,  and  forty  kept  for  the  use  of  the  Judicial  Commit- 
tee; a-nd  that  no  other  fees  for  solicitors'  copies  of  the 
transcript,  or  for  drawing  the  joint  appendix,  be  henca- 
forth  allowed,  the  solicitors  on  both  sides  being  allowed  to 
have  access  to  the  original  papers  at  the  Council  Office, 
and  to  extract  or  cause  to  be  extracted  and  copied  such 
89 
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parts  thereof  as  are  necessary  for  the  preparation  of  tho 
petition  of  appeal,  at  the  stationer's  charge,  not  exceed- 
ing one  shilling  per  brief  sheet. 

Tk«iiCTiptetpbe     V.  That  a  certain  time  be  fixed  within  which  it  shall 

printed  within  % 

certain  time.  \^q  ^Jj^  (j^(;y  ^f  ^^e  appellant  or  his  agent  to  make  such 
application  for  the  printing,  of  the  transcript,  and  that 
SQch  time  be  within  the  space  of  six  calendar  months 
from  the  arrival  of  the  transcript  and  the  registration 
thereof  in  all  matters  brought  by  appeal  from  Her  Ma- 
jesty's colonies  and  plantations  east  of  the  Oape  of 
Good  Hope,  or  from  the  territories  of  the  East  India 
Company  ;  and  within  the  space  of  three  months  in  all 
matters  brought  by  appeal  from  any  other  part  of  Her 
Majesty's  dominions  abroad ;  and  that  in  default  of  tho 
appellant  or  his  agent  taking  effectual  steps  for  the  pro- 
secution of  the  appeal  within  such  time  or  times 
respectively,  the  appeal  shall  stand  dismissed  without 
further  order,  and  that  a  report  of  the  same  be  made  to 
the  Judicial  Committee  by  the  registrar  of  the  Privy 
Council  at  their  Lordships'  next  sitting. 

Appeals  may  be      VI.  That  whenever  it  shall  be  found  that  the  decis-  * 
^S*ofi^idai  ion  of  a  matter  on  appeal  is  likely  to  turn  exclusively 
**"*  on  a  question  of  law,  the  agents  of  the  parties,  with  the 

sanction  of  the  registrar  of  the  Privy  Council,  may 
submit  such  question  of  law  to  the  Lords  of  the  Judi- 
cial committee  in  the  form  of  a  special  case,  and  print 
such  parts  only  of  the  transcript  as  may  be  necessary 
for  the  discussion  of  the  same  ;  provided  that  nothing 
herein  contained  shall  in  any  way  bar  or  prevent  the 
Lords  of  the  Judicial  Committee  from  ordering  the  fall 
discussion  of  the  whole  case,  if  they  shall  so  think  fit ; 
and  that  in  order  to  promote  such  arrangements  and 
simplification  of  the  matter  in  dispute,  the  registrar  of 
the  Privy  Council  may  call  the  agents  of  the  parties 
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before  him,  and  having  heard  them,  and  examined  the 
transcript,  may  report  to  the  committee  as  to  the  nature 
of  the  proceedings. 

And  Her  Majesty  is  further  pleased  to  order,  and  it 
is  hereby  ordered,  that  the  foregoing  rules  and  regula- 
tions be  punctually  observed,  obeyed,  and  carried  into 
execution  in  all  appeals  or  petitions  and  complaints  in 
the  nature  of  appeals  brought  to  Her  Majesty,  or  to  her 
heirs  and  successors  in  council,  from  Her  Majesty's 
colonies  and  plantations  abroad,  and  from  the  Channel 
Islands  or  the  Isle  of  Man,  and  frotn  the  territories  of 
the  East  India  Company,  whether  the  same  be  from 
courts  of  justice  or  from  special  jurisdictions,  other  than 
^peals  from  Her  Majesty's  Courts  of  Vice-Admiralty^ 
to  which  the  said  rules  are  not  to  be  applied. 

Whereof  the  judges  and  officers  of  Her  Majesty's 
courts  of  justice  abroad,  and  the  judges  and  officers 
of  the  superior  courts  of  the  East  India  Company,  and 
all  other  persons  whom  it  may  concern,  are  to  take 
notice,  and  govern  themselves  accordingly. 
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MISCELLANEOUS  POINTS  ON  THE  ORDERS. 

INTEREST. 

As  to  allowing  interest  on  the  arrears  of  an  annnitj  which  the  testator  in  the  bqU 
had  covenanted  to  pay,  see  Jenkins  t.  Briant,  16  Sim.  272,  and  cases  there  cited; 
aud  Lainson  y.  Lainson,  18  Bea.  7.  Interest  will  not  in  general  be  giTen  from  a 
period  anterior  to  the  decree.  (Fowler  t.  Fowler,  4  DeQ,  &  J.  250,  276.)  A  creditor 
is  not  entitled  to  interest  **  from  the  date  of  the  decree,"  on  a  debt  which  acemes 
due  subsequently  thereto.  (Lainson  t.  Lainson,  18  Bear.  7.)  As  to  the  eaaea  of 
allowing  or  disallowing  interest  upon  interest,  seeGladwynv.  Hitcfaman,  2  Ver.  135; 
Butler  ▼.  Duncomb,  1  P.  W.  458;  Brown  v.  Barkbam,  1  P.  W.  653;  Whattoa  t. 
Cradock,  1  Keen,  267 ;  Tomer  v.  Turner,  IJ.  &  W.  89,  47  ;  Perkyne  v.  Bayntoo,  1 
Bro.  C.  0.  574;  Combe  v.  Acland.  Dick.  486:  Shepherd  v.  Titley,  2  Atk.850;  SaekeCt 
T  Bttssett,  4  Mad.  58  ;  Fergusson  v.  Fyffe,  8  C.  &  F..  H.  L.  121  ;  Ex  parte  DcTan,  9 
Yes  2J8  ;  Chesterfield  ▼.  Janseen,  2  Yes.  Sr.  151  ;  Brewin  ▼.  Auatia,  2  Keco,  21  i  ; 
Howard  t.  Harris,  2  Yer.  195:  Knapp  ▼.  Burnaby,  9  W.  R.-765.  And  ii  ia  now  a 
settled  rule  tbaC  no  interest  will  be  allowed  on  interest  reported  due,  except  in  the 
ca«e  of  a  subsequent  incumbrancer  paying  off  a  prior  oae  under  a  fortcloBiire  or 
redemption  decree.     (Compare  the  preceding  oases.) 

It  would  seem  that  in  giving  interest  equity  follows  the  law.  (Parker  t.  Haiohiii- 
Bon,  8  Yes.  186  :  Upton  v,  Ferrers,  5  Yes.  803  ;  Boddam  T.Ryley,  1  Bro.  C.  C.  239; 
Lowndes  ▼.  Cc^lena,  17  Yes.  29.) 

The  master's  report  does  not  make  a  sum  found  due  carry  interest  under  Con.  St. 
U.  C,  cap.  XLllL     (.Mansfield  ▼.  Ogle,  4  DeQ.  &  J.  88.  42.); 

Interest  may  be  directed  to  be  computed  by  the  decree  on  further  directioiis  though 
not  directed  before.     (Flintoff  ▼.  Hayues,  4  Hare,  809.) 

A  mortgagee  is  not  entitled  under  8  k  4  Will.  4.  oh.  27,  sec.  42,  (Eng.)  to  rc^oover 
as  against  a  second  mortgagee  and  subsequent  incumbrancers,  the  arrears  of  interest 
due  on  his  mortgage  for  more  than  six  years,  by  reason  of  an  acknowledgment  in 
writing  by  the  mortgagor  of  the  hum  due  in  respect  of  interest  (Boldiog  t.  Lane, 
11  W.  R.  886  )  The  words  in  the  42iid  section,  **by  whom  the  same  is  payable," 
denote  not  merely  those  who  are  legally  bound  by  contract  to  pay  the  interest,  but 
nil  against  whom  payment  may  be  eiifcroed  by  any  action  or  suit.  (Ibid,)  This  de- 
ci.*«ion  reverses  same  case,  reported  8  Oif.  561 ;  10  W.  R.  556.  See  also  Roddam  t. 
Ikiorlev.  1  DeQ.  &  J.  1  ;  5  W.  R  510.  The  cases  of  Hodges  t.  Croydon  Canal  Co., 
8  Bea.  86;  Hunter  ▼.  Nockolds,  1  M.  &  Q  641 ;  Hughes  ▼.  Kelly,  8  D.  &  W.  482; 
Creenway  ▼  Bromfield,  9  Hare,  201 ;  decide  that  no  more  than  six  years*  arrears  of 
inrerest  are  recoverable  under  the  42ud  section.  But  before  the  courts  had  arriTod 
at  this  conclusion  as  the  true  construction  of  the  statutes  it  had  been  held  by 
W'gram,  Y.  C,  that  under  the  before-mentioned  statutes  a  mortgagee  of  Uad 
whose  mortgage  debts  and  interest  were  secured  also  by  a  bond  or  coTenant  was 
entitled  in  a  fureclosore  suit  to  charge  the  mortgaged  estate  with  the  full  arrearf 
of  interest  accruing  on  the  mortgage  debt  within  twenty  years  before  the  in- 
stitution of  the  suit.  (DuYigier  v.  Lee,  2  Hare,  826.)  The  price  of  redeeming  the 
mortgaged  premises  is  the  same  in  a  suit  by  the  mortgagor  to  redeem,  as  it  would 
be  in  the  like  circumstances  in  a  suit  by  the  mortgagee  to  foreclose.  {Ibid.)  If  the 
debt  and  interest  are  secured  only  by  the  mortgage,  the  mortgagee  is  entitled  to  no 
more  than  six  yeirs*  arrears  of  interest,  temhle,  (Ibid,)  See  also  Elvy  t.  Norwood, 
5 ''DeQ.  &  Sm.  240;  16  Jor.  498;  and  Sinclair  ▼.  Jackaon,  17  Bes.  405.  Bot 
DuYigier  ▼.  Lee  was  a  foreclosure  suit. 

A  mortgage  deed  recited  an  agreement  to  secure  the  money  with  interest,  but  tht 
proTiso  for  redemption  on  a  day  certain,  and  the  coTenant  to  pay  and  the  trusts  of  s 
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pcodaoe  of  a  nle  were  rastrieted  to  the  principal  only.  Held,  that  interest  wm  paj- 
abl«.     (AatweU  t.  Suunton,  80  Bea.  52.) 

INJUNCTIONS. 

IigqiicHoai  to  ttay  proeeedings  at  law,  have  already  been  considered  pp.  119*128, 
mtfra.  It  remains  to  consider  in  what  oases  they  will  be  granted  to  restrain  wrongful 
aou  of  a  special  nature. 

ThMio  cases  may  be  dasafied  nnder  the  following  heads : — 

1.  Breaches  of  contract,  tmst,  or  confidence,  in  which  case  the  injnnction  will  be 
granted  irrespectlTO  of  damage.     (Tipping  ▼.  Eckersley,  2  K.  &  J.  264.) 

See  Drewry  on  Injunctions,  pp.  250-278 ;  Sop.  60-68,  and  cases  there  cited.  And 
Me  also  SoTin  ▼.  lieslandes,  7  Jor  N.  S.  837 ;  80  L.  J.  Cb.  457 ;  9  W.  R.  218  ; 
Bpnrgio  t.  White,  7  Jah  N.  S.  16 ;  9  W.  R.  266 ;  8  L.  T.  N  8.  609  ;  Giles  y.  H^rt, 
6  Jor.  N.  8.  1881 ;  1  L.  T.  N.  S.  154 ;  Duigoan  y.  Walker,  1  Jo.  446 ;  5  Jur.  N.  8. 
976  ;  28  L.  J.  Ch.  867  ;  Piggott  t.  Stratton,  29  L.  J.  Gh.  1 ;  1  L.  T.  N.  8.  1 11. 

Injunction  to  restrain  a  breach  of  a  farming  coTcnant  granted ;  (Fleming  t.  Snook, 
h  BfM^  250;)  to  restrain  a  breach  of  coyenant  secured  by  forfeiture  of  the  lease  and  a 
penalty;  (Barret  y.  Blngraye,  5  Yes.  555;)  and  the  court  granted  an  injunction 
prohibitory  in  form,  but  mandatory  in  its  effect,  against  a  lessee  of  mines  acting  in 
eootrayetition  of  the  coyenants,  in  permitting  a  communication  to  remain  open  with 
an  adjoining  mine  and  water  to  flow  therefrom.  (Earl  of  Mexborough  y.  Bower,  7 
Be*.  127.) 

Query,  as  to  the  power  of  the  court  to  award  dama?e8  in  certain  cases.  And  on 
granting  an  interim  injunction,  is  it  not  insisted  that  the  plaintiff  mut^t  undertake  to 
abide  by  soch  or  any  order  which  the  court  may  make  as  to  damages.  (Tuck  y. 
Bilyer,  Johns.  218 ;  Ingram  y.  Stiff,  Jo.  220,  n.) 

As  to  the  rule  of  decreeinjr  specific  performance  and  awarding  damages,  see  Rogers 
▼.  Challis,  27  Bea  175;  7  W.  R.  710;  Chinnock  y.  Sainubury,  9  W.  R.  7;  in  this 
latter  case  it  was  held  that  no  damages  would  be  granted  where  the  agreement  was 
one  which  the  court  had  not  the  jurisdiction  to  enforce.  See  also  Norris  y.  Jackson, 
1  J.  ft  H.  819  ;  7  Jur.  N.  8.  540 ;  Soames  y.  Edge,  Johns.  669  ;  Dsrbey  v.  Whitaker, 
4  Drew.  184 ;  Collins  y.  Stuteley,  7  W.  B.  710.  Courts  of  equity  haye  an  inherent 
jnrisdiction  to  award  damages  fur  the  non-performance  of  an  agreement  which  they 
are  empowered  to  enforce.  (NeUon  y.  Bridges,  2  Bea.  289 ;  Prothero  y.  Phelps,  25 
U  J.  Ch.  105 ;  Jillie  y.  Legh,  8  DtQ.  &  J.  204.) 

2.  Infringement  of  copy-right  or  patent-right.  Such  injunctions  will  now  be  granted 
en  %  ^ima  facie  title  being  shewn.  (Drewry  on  Injunc.  192-226;  Sup.  82^2) 
See  ae  to  i  ridence  necessary  to  support  such  prima  fade  title,  Daniell's  Ch.  Pr.  8ra 
Edit.  1287;  Drewry,  226;  Mayer  y.  Speoce,  1  J.  &  U.  87 ;  8  fV.  R.  559. 

8.  Obstruction  of  ancient  lights  or  lights  derWed  iVom  a  common  landlord ;  (Daries 
T.  Marshall,  9  W.  R.  868 ;)  or  alteration  of  windows  so  as  to  enlarge  easement  already 
ecquired.  (Cooper  y.  Hubbuck,  9  W.  R.  852;  Renshaw  y.  Bean,  18  Q.  B.  118; 
Wileon  y.  Townend,  9  W.  R.  80.)  An  injunction  to  restrain  the  obstruction  of  ancient 
lights,  refused  on  the  ground  of  delay,  the  bill  being  retained  with  liberty  to  proceed 
ai  law.  (Cooper  y.  Hubbuck,  80  Bea.  160.)  See  also  Gale  y.  Abbot,  8  Jur.  N.  8. 
987 ;  10  W.  B.  748 ;  6 1*.  T  N.  8.  862  ;  Simper  y.  Foley,  2  J,  &  H.  555 ;  5  L.  T.  N. 
8.M9. 

i,  Wafte  and  treepasi.    (Daniell's  Ch.  P.  1228-1229.)   See  also  Dewry  on  Injunc- 
pp.  184-190;  8np.  21-81.    The  court  will  restrain  a  purchaser  from  doing 
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acts  of  waste  and  destruction,  and  will  restnun  a  partner  from  ddng  an  intentional 
serionB  injury  to  the  partnership  property.  (Marshall  t.  Watson,  26  Be^  501.)  But 
the  court  cannot  interfere  in  oases  of  mere  ptrminive  waste  by  a  tenant  for  life. 
(Powys  T.  BlagraTC,  1  Kay,  496;  4  DeG.  M.  &  G.  448.) 

An  injunction  may  be  obtained  against  a  tenant  from  year  to  year,  after  a  notioe 
to  quit,  to  restrain  htm  from  remoTing  the  crops,  &c.,  according  to  the  usual  course 
of  husbandry.    (Onslow  t. ,  16  Ves.  173 ;  Pratt  t.  Brent,  2  Mad.  62.) 

The  court  will  grant  an  injunction  in  cases  where  the  aggrieved  party  has  equiti^ 
ble  rights  only,  and  it  has  been  said  that  the  court  will  grant  it  more  strongly  whera 
there  is  a  trust  estate.  (Robinson  ▼.  Litton,  8  Atk.  209 ;  Garth  t.  Cotton,  1  Diok. 
188 ;  1  Yes.  Sr.  666 ;  Stansfield  ▼.  Habergham,  10  Yes.  277.)  Take  for  instance  the 
cases  of  mortgages,  and  see  Farrant  ▼.  LotcI,  8  Atk.  728 ;  Humphreys  t.  HairiaaD, 
IJ.  &  W.  681 ;  Eden  on  Injunctions,  166,  166 ;  King  v.  Smith,  2  Hare,  289;  Yin- 
cent  ▼.  Spicer,  22  Bea.  880 ;  it  must  appear,  howcTer,  that  by  the  waste  committed 
(such  as  the  felling  of  timber  by  the  mortgagor)  that  the  security  would  be  insoiS- 
cient  or  scanty  without  the  timber.  (Hippesley  ▼.  Spencer,  6  Mad.  422 ;  King  t. 
Smith,  supra.) 

6.  Nuisance  either  of  a  public  or  a  private  nature.  (Attorney-General  t.  Nlehol, 
16  Ves.  842;  White  ▼.  Cohen,  1  Drew.  812.)  See  also  Drewry  on  Injnnctionf,  pp. 
287-249;  Sup.  68-69;  Beardmore  v.  Tredwell,  7  L.  T.  N.  S.  207;  Bankhart  t. 
Houghton,  6  Jur.  N.  S.  282 ;  28  L.  J.  Ch.  473 ;  7  W.  R.  197  ;  82  L.  T.  882 ;  Wicka 
T.  Hunt,  1  Jo.  872. 

6.  Alienation,  or  in  some  cases,  removal  out  of  the  jurisdiction  of  property  attended 
by  gross  or  irremediable  injustice.  (Daniell's  Ch.  P.  1241 ;  Dyke  v.  Taybr,  9  W. 
B.408.) 

7.  Interpleader  suits.  In  such  cases  the  injunction  will  only  be  granted  on  an 
affidavit  of  no  collusion,  annexed  to  or  filed  with  the  bill ;  (Jones  t.  Shepherd,  9  W. 
R.  216;)  and  on  payment  of  the  rent  (Townley  v.  Deare,  8  Bea.  218)  or  money 
(Paul!  V.  Yon  Melle,  8  Sim.  826)  into  court.  See  also  Drewry  on  lojuootlons^  pp. 
821-827 ;  Sup.  76-76. 

The  rules  by  which  the  court  will  be  guided  in  granting  or  irithholding  injunotaona 
in  all  these  cases,  are  the  rules  which  guide  it  in  the  ordinary  administration  of  jus- 
tice, except  that  any  delay  or  laches  in  asking  for  the  iig unction  will  be  regarded 
witii  more  than  ordinary  jealousy.     (Wintle  t.  Bristol  Railway  Co.,  10  W.  B.  210.) 

Where  the  injunction  is  obtained  ex  parte,  any  material  suppression  of  facts  wffl  be 
a  ground  for  its  dissolution ;  though  it  seems  a  plaintlflf  is  not  afterwards  precluded 
from  making  another  application  on  the  real  merits.  (Pitch  v.  Bochfort»  18  L.  J. 
Ch.  468.)  Where  a  plaintiff  has  obtiuned  an  injunction  on  the  merits,  suppresmns 
material  facts,  he  cannot,  on  a  motion  to  dissolve  it,  support  it-on  the  merits  the& 
disclosed.  (Hilton  v.  Lord  Granville,  4  Bea.  180;  Fisken  v.  Rutherford,  7  U.  0.  L. 
J.  124.)    But  see  Fitch  v.  Rochfort,  {eupra,) 

Leave  may  be  given  to  serve  the  notice  of  motion  with  the  bill,  but  not  before  tte 
bill  is  filed;  (Simmons  v.  Heaviside,  22  Bea.  412;)  the  leave  must  be  stated  in  the 
notice ;  (Hill  v.  Rimell,  2  M.  &  Cr.  641 ;)  and  see  Hart  v.  Tulk,  6  Hare,  61L 

A  plaintiff  cannot  obtain  an  injunction  pending  a  demurrer.  (Cousins  t.  Smi^ 
18  Yes.  164;  Anon  v.  Bridgewater  Canal  Company,  9  Sim.  878.) 

He  may  move  in  vacation  by  petition.    (Temple  t.  Bank  of  England,  6  Yee.  77L) 

An  injunction  will  not  in  general  be  granted  nnlesa  prayed  for,  it  may  hoiwerer  be 
prayed  for  in  any  part  of  the  prayer,  cTen  in  the  prayer  for  prooees  nndw  the  dd 
practice.    (Clark  v.  Manners,  2  U.  C.  Jur.  1.) 
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Where,  bowerer,  in  a  partnership  suit,  the  funds  are  in  danger  of  misi^plieation, 
an  iignnction  and  a  reoeiyer  will  be  granted  though  not  prayed  for  bj  the  bill. 
(Tbibodo  t.  Scobell,  6  U.  C.  L.  J.  117.) 

So  after  a  decree  in  a  foreclosure  suit,  an  ii^nnction  will  be  granted  (on  a  proper 
ue  "being  made  out)  restraining  the  mortgagor  in  possession  Arom  cutting  timber  or 
committing  waste,  Uiough  the  bill  does  not  praj  for  an  iigunction.  (Wright  t. 
Atkjns,  1  v.  &  B.  818-4;  Goodman  t.  Eine,  8  Bear.  879;  Cawthra  ▼.  McGuire,  5 
U.  C.  L.  J.  142.) 

Bat  in  this  case  a  petition  must  be  presented.  His  right  to  an  injunction  at  the 
hemriBg  is  not  necessarily  prejudiced  by  his  omitting  to  apply  for  it  at  an  earlier 
stage  of  the  cause.  (DaTies  t.  Marshall,  9  W.  R.  868 ;  4  L.  T.  N.  8.  105 ;  but  see 
Betts  T.  CUfford,  IJ.  &  H.  77.) 

If  the  pluntiff,  pending  a  notice  of  motion  for  an  iigunction,  amends  his  bill,  he 
waiT«8  his  notice;  (Martin  y.  Fust,  8  Sim.  199;  Monypenny  t.  Bering,  1  W.  R. 
99 ;)  and  must  pay  the  costs  occasioned  by  such  notice.  (London  &  Black  wall  Rail- 
way Co.  T.  Limehouse  Board  of  Works,  8  EL  &  J.  128.)  If  after  obtaining  an  injunc- 
tioQ,  he  wishes  to  amend  his  bill,  he  must  obtain  an  order  to  amend  witiiout  preju- 
dice to  the  injunction.  (Fisher  t.  Wilson,  1  Grant,  222.)  This  order  has  been  ob- 
tained as  of  course.  It  has  been  said  that  a  special  application  was  necessary; 
(I^mtt  T.  Archer,  1  S.  &  S.  488 ;  Pickering  t.  Hanson,  2  Sim.  488 ;)  but  the  practice 
in  our  eonrt  has  been  to  obtain  the  order  on  prsBcipe,  if  the  plaintiff  was  entitied  to  an 
order  to  amend  on  pneeipe ;  and  see  Warburton  y.  London  and  Blackwall  Railway 
Company,  2  Bea.  258 ;  Dayis  y.  Daris,  2  Sim.  515;  Brooks  y.  Purton,  1  T.  &  G.  0. 
C.  271;  Attorney-General  y.  Marsh,  16  Sim.  572  j  18  Jur.  816. 

A  successful  demurrer  to  the  whole  bill  puts  an  end  to  an  injunction  preyiously 
obtained,  eyen  though  leaye  be  giyen  to  amend.    (Schneider  y.  Lizardi,  9  Bea.  461.) 

If  a  bill  is  dismissed,  the  injunction  is  in  all  cases  dissoWed.  (Hahnam  y.  South 
London  Waterworks  Company,  2  Mer.  61 ;  Newby  y.  Harrison,  9  W.  R.  849 ;  5  L. 
T.  N.  8.  12 ;  oyerruling,  s.  c,  IJ.  &H.  678.) 

The  eyidence  to  obtain  or  dissoWe  an  injunction  is  usually  by  affidarit,  the  court 
howeyer,  in  a  special  case  and  at  the  request  of  the  parties,  examines  witnesses  before 
itself  at  the  hearing  of  the  motion.  This  practice  has  been  followed  in  England ; 
(Niohols  y.  Ibbetson,  7  W.  R.  480;)  and  in  our  court  in  Fisken  y.  Rutherford,  8 
Grant's  Ch.  R.  9,  and  in  seyeral  other  oases. 

The  answer  of  the  defendant  is  to  be  treated  as  an  affidavit  both  on  motions  for, 
and  to  diaeolye  injunctions. 

.  Where  the  plaintiff  amends,  pending  a  motion  to  dissolye  an  injunction  which  he 
has  preyiously  obtained,  the  defendant  must  either  answer  the  amendments  or  be 
prepared  to  contend  that,  allowing  them  to  be  true,  the  injunction  should  neyerthe- 
lesB  be  dissolyed ;  (Fisher  y.  Wilson,  1  Grant,  218;)  if  howeyer  the  defendant  drops 
his  motion  the  plaintiff  should  pay  the  costs  incurred  before  the  amendment.   {IM.) 

A  defendant  who  had  not  submitted  to  be  cross-examined  upon  his  answer  was  not 
allowed  to  read  it  in  opposition  to  a  motion  for  an  injunction.  (Wightman  y  Wheel- 
too,  2S  Bea.  897 ;  8  Jur.  N.  8.  124;  5  W.  R.  837  ;  28  L.  T.  816.) 

The  injunction  operates  fh>m  the  date  of  the  order.  (Rattray  y.  Bishop,  8  Mad. 
220. )  The  eopy  of  injonetion  must  be  seryed  personally.  (Gooch  y.  Marshall,  8  W. 
R.  410 ;  EUerton  y.  Thirsk,  1  J.  &  W.  876.)  An  ii^unction  improperly  obtained 
cannot  be  treated  aa  a  nnlli^ ;  the  defendant  most  moye  to  discharge  it,  (Woodward 
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t.  Earl  of  Idnooln,  8  Sw.  627,)  and  prior  to  its  being  <flBoharged  fthonld  act  In  Mo^< 
anoe  with  it     (Hotter  t.  Smith,  Grant's  Cham.  21.) 

It  would  seem  that  serrice  of  an  injunction  on  the  solicitor  of  the  party  aifeoted 
by  it  is  sufficient,  and  that  a  breach  of  it  after  such  service  and  before  personal  ser- 
Tice  would  be  a  contempt  of  the  injunction.  (Andrews  t.  Maulson,  8  U.  C.  L.  J. 
74;  sed query,  see  Gooch  t.  Marshall;  Ellerton  ▼.  Thirk;   dted  iupra,) 

See  further  as  to  injunctions  till  the  hearing.  (Mayhew  t.  Maxwell,  8  L.  T.  If . 
S.  847;  Coleman  v.  West  Hartlepool  Co.,  8  L.  T.  ]H.  8.  847;  Ooddeen  t.  Oakley,  2 
Be  G.  F.  and  J.  158.) 

Where,  after  committing  a  breach  of  an  injunction,  the  defendant  left  the  Jurisdlo- 
tion  of  the  court,  Fubstitutional  service  of  the  notice  of  motion  to  commit  the  defend* 
ant  for  the  contempt  was  ordered  to  be  made  on  his  solicitor.  (Farwell  y.  Wallbridgt, 
8  Grant's  Chan.  Rep.  628.) 

SOLICITOR. 

A  party  suing  or  defending  by  a  solicitor  is  not  at  liberty  to  obaiifo  bis 
solicitor  in  the  cause  without  an  order  of  the  court  for  that  purpose.  And  Um  mlt 
applies  where  there  has  been  a  change  in  the  name  of  a  firm  of  solicitors.  (Mul- 
tlebury  v.  Haywood,  8  Jur.  1085.)  But  when  a  solicitor  dies  pending  a  soit,  no  or- 
der to  change  is  necessary.  (Whalley  v.  Whalley,  22  L.  J.  Ch.  682.)  Where  there 
has  been  a  change  of  solicitors  without  order,  service  of  notice,  &c.,  upon  the  old 
solicitor  is  regular.    (Wright  v.  King,  9  Bea.  161 ;  Davidson  v.  Leslie,  9  B«ft.  104.) 

As  to  bow  far  the  lien  of  a  solicitor  who  is  changed  in  the  course  of  a  suit  will  be 
affected  by  that  circumstance  see  Cresswell  v.  Byron,  14  Yes.  271 ;  Cane  v.  Marrin, 
2  Bea.  584 ;  Commerell  v.  Poynton,  1  Sw.  1 ;  Colegrave  v.  Mnnley,  T.  ft  B.  400 ; 
Bozon  V.  Bolland,  4  M.  &  Cr.  854;  Heslop  v.  Metcalfe,  8  M.  ft  Cr.  183.  From  thess 
oases  it  would  appear  that  the  question  depends  on  whether  the  solicitor  voluntarily 
withdraws,  or  is  changed  by  the  desire  of  h^s  client.  As  to  lien  see  Rawlinson  v. 
Mo9S,  9  W.  R.788;  8  U.  C.L.J.  194;  i7e  Smith,  4L.  T.N.  S.48:  9  W.  R.  896  ;  iZ# 
Williams  28  Bea.  465;  Webster  v.  Le  Hunt,  9  W.  R.  804;  Griffiths  v.  Qriffitbs,  2 
Hare,  587 ;  Cane  v.  Martin,  2  Bea.  584. 

Where  a  solicitor  discharges  his  client,  the  client  is  entitled  to  the  conveoieot  use 
of  his  papers,  notwithstanding  the  lien  of  the  solicitor ;  (Rawlinson  v.  Moss,  mprm;) 
when  the  client  receives  his  papers  query  who  should  pay  the  costs  of  preparing  a 
schedule  of  them.  (Ibid  )  A  dissolution  of  co-partnership  between  soUdtors  oper- 
ates as  a  discharge  of  the  clients  of  such  co-partnership.     {Ibid.) 

The  court  will  change  a  solicitor  without  making  any  condition  as  to  paying  the 
solioitor  his  costs.  (Meyers  v.  Robertson,  1  Grant,  439.)  As  to  soBcitor^n  Ken  fss 
WRkefield  v.  Newbon,  8  Jur.  785.  A  defendant  has  no  right  to  call  upon  the  pUis- 
tiff 's  solicitor  to  produce  his  authority  for  uinng  the  plaintiff's  name,  partfcnlarly  if 
DO  cuse  of  improper  conduct  on  the  part  of  such  solicitor  is  positively  alleged  and 
verified.    (Chisholm  v.  Sheldon,  1  Grant,  294.) 

It  would  seem  that  a  compromise  of  a  suit  by  the  solioitor  will  be  binding  Hiouiek 
made  without  the  consent  of  the  client,  (Swinfen  v.  Swinfen,  (Eng.)  6  U.  C.  L  J.  15t ; 
overruling  s.  c,  4  U.  C.  L.  J.  288;  Fray  v.  Voules,  (Eng.)  6  IT.  0.  L.  J.  216 ;  Lyi* 
don  V.  Moss,  (Eng.)  5  U.  C.  L.  J.  239.) 

All  communications  made  by  a  client  to  his  solicitor  hrt  privileged,  not,  liovr«rr«r, 
if  the  solioitor  receive  the  same  information  from  another  source,  either  before  or 
after  the  oommunloation  by  the  client  (Lewis  t.  Pcnai&gtoD,  (Eog.)  7  17.  0.  I*.  J* 
219.) 
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THE  BOOK  OF  FORMS  OF  PROOEEDINGfS. 


FORMS  OF  TITLE,  ADDBESS,  AND  GOMBIENCEMENT  OF  SUITS. 


Title. 
Ih  Chancbbt. 

Betf/oeen  John  Smith,  Plaintiff. 

AHD 

John  Styles,  Defendant. 

Address. 
To  the  Honourable  the  Judges  of  the  Court  of  Chancery. 
City  of  Toronto,  {or  wherever  the  yenue  maybe  laid,  having  regard, 
no^to  where  the  bill  may  be  filed,  but  to  where  the  examination 
of  witnesses  is  to  take  place.) 

Commencement. 

Humbly  complaining  sheweth  unto  your  Lordships,  John  Smithy 
<if  the  City  of  Toronto^  in  the  County  of  York  and  Province  of 
Canada^  EsquirCy  (a)  the  above  named  plsdntiff  as  follows : — 

{If  husband  and  te^ife.)— Humbly  complaining,  &c.,  John  Smithy 

(a)  The  proper  plaee  of  abode  and  deioriptioii  of  the  plaintiff  most  be  given,  other- 
wiae  he  wm  be  ordered  to  giTO  secnrity  for  costs. 

See  Order  V.,  see.  6,  of  the  Orders  of  Jane,  1853,  pp.  4-10  tupra,  on  the  sabject 
ef  security  for  costs ;  and  Orders  XLIII.,  sec.  6,  and  XLIY.,  sec.  4,  of  the  same 
Orden,  as  to  filing  of  bond,  &c.  (Wilkinson  t.  Lewis,  cited  wpra  p.  7,  is  now  re- 
ported lA  8  Jar.  N.  S.  908 ;  and  Jackson  y.  Parenport,  oited  «i^pra  p.  9,  in  29  Bea. 
212.) 
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of  J  ^e.y  and  Mary  Ann^  his  wiftj  (i)  the  above  named  plaintifb  as 
follows : — 

{If  wife  hy  next  friend.) — Humbly  complaining,  &c.,  MaryAnn^ 

Where  ft  defendant  has  %  right  tf  secnrity  at  any  stage  in  the  8iiit»  and  with  a 
knowledge  of  snch  right  neyertbeless  takes  any  step  in  the  oanse  he  wOI  as  a  role 
waive  his  right  to  security;  (Craig  ▼.  Bolton,  2  Bro.  G.  G.  609 ;  Dyott  t.  Dyott,  1 
Mad.  187;  Cooper  t.  Pnrton,  8  W.  B.  702 ;  MeUorrachy  y.  Meliormchy,  2  Yes.  Sen. 
24 ; )  filing  affidarits  in  answer  to  a  motion  for  an  injnnotion  is  not  a  wairer  howefer. 
(Marrow  ▼.  Wilson,  12  Beay.  497.) 

A  defendant  haying  deCftroyed  the  iuljeot  of  the  soit  and  abseonded  wm  ordered 
to  giye  secarity  for  costs,  or  Uie  plaintiff  may  dismiss  his  ^ill  without  costs,  (^lox  y. 
Brown,!  Cox  869.) 

It  must  be  remembered  that  the  rule  protecting  an  officer  in  actual  seryioe  in  the 
British  army  from  giving  security,  is  inapplicable  to  this  country.  Such  a  person  is 
considered  domicU^  in  England,  out  of  the  jurisdiction  of  the  courts  of  this  pro- 
yince.  And  it  is  doubtful  whether  such  a  person  would  not  be  required  to  give 
security  eyeo  though  stationed  within  Upper  Canada,  for  he  is  liable  to  be  ordered 
out  of  the  jurisdiction  at  any  moment,  and  therefore,  though  stationed^  can  scarcely 
be  considered  as  retidentf  within  the  jurisdiction. 

Eyery  defendant  appearing  by  a  separate  solicitor  may  require  a  bond,  though  the 
plaintiff  has  giyen  a  general  one  to  aU.  But  though  separate  bonds  be  thus  giyen, 
only  one  penalty  of  £100  can  be  recoyered  by  the  whole  of  the  defendants  together. 
(Lowndes  y.  Robertson,  4  Mad.  466.) 


If  a  plaintiff  goes  abroad  to  raide  pending  the  suit,  he  will  b^  ordered  to  giye  i 
rity,  and  the  prooeedings  stayed  in  the  meantime.    (Bnak  y.  Beetkam,  2  ^ky.  687; 
Woeks  y.  Cole,  14  Yes.  618.) 

Where  a  plaintiff  changed  his  reridence  but  did  not  go  out  of  the  juriadiotion  with- 
out any  intention  to  mislead,  and  no  enquiry  had  been  made  of  the  plaintiff's  sotiei- 
tor  as  to  his  residence,  an  application  for  security  was  refused.  (Knight  y.  C<Hry,  7 
L.  T.  N.  S.  618.) 

If  a  plaintiff,  resident  out  of  the  jurisdioti<m,  haying  on  that  acoouAt  been  ordtred 
to  (^ye  security,  come  to  rmde  within  the  iurisdiction,  the  order  wiU  be  cBsoharged. 
(O'Conner  y.  Sierra  Neyada  Company,  24  Beay.  486 ;  Matthews  y.  ChicheMtt,  M 
Beay.  186.) 

Where  the  pliuntiffs  amend  by  striking  out  the  name  of  one  or  more  plaantiflh,  they 
will  haye  to  giye  security ;  (Jreik>we8  y.  Deere,  8  Beay.  858) ;  so  if  ooo  of  seyenl 
plaintiffs  causes  his  name  to  be  struck  out  of  the  record,  he  will  haye  to  giye  secu- 
rity. (Drake  y.  Symes,  9  W.  B.  427 ;  7  Jur.  N.  S.  899 ;  4  L.  T.  N.  8. 192 ;  80  L. 
J.  Oh.  868.) 

If  the  plaintiff  neglects  to  comply  with  the  order  for  security,  the  proper  course  Is 
io  moye  that  he  do  giye  security  within  a  Ifaaited  time,  or  in  default  that  the  bin  be 
^Ksmissed.  (Gamac  y.  Grant,  1  Sim.  848;  Yeitoh  y.  Irring,  11  Sim.  122;  Feidy. 
Bank  of  England,  10  Sidi.  616;  Glddfaigs  y.  Giddings,  11  Jur.  649;  K)  B«ay.29; 
Wood  y.  Grey»  Beteh,  Y.  €;,  8lh  October  and  8rd  Decembor,  1866.) 

{h)  The  wifo  is  joined  as  a  oo-plaintiff  with  her  husband  where  he  ia  entitied  to 
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fidfe  qf  John  SmUhy  ih^  above  named  defendant,  by  John  Roe^  of 
ike  eiiy  of  Toronto^  in  the  county  of  Torh  and  Province  of  C(mada> 
JS$fuire,  ber  next  friend,  {b)  tbe  above  named  plaintiffs,  as  follows  :-^ 

{InfanU.) — ^Hmnbly  complaining,  &p.,  John  Smith  and  Mary 
Ann  Smithy  of  ^c,  infants  under  the  age  of  twenty-one  years,  by 
John  Boey  of  ^c.y  their  next  friend,  (c)  the  above  named  plaintiffs, 
as  follows : — 


tli0  90^^  maiUr  of  the  suit  in  her  right.  Where  ^e  is  entitled  for  her  separate 
iise,  and  sues  in  respect  of  her  own  separate  rights,  she  sues  by  another  person,  who 
is  called  her  next  friend,  making  her  hnsband  a  defendant.  Tbe  next  friend  is 
snswerable  for  the  proper  conduct  of  the  suit,  and  for  costs.  He  most  also  be 
a  selfent  person  capable  of  paymg  costs. 

if  a  auncriod  woman  does  not  saa  when  so  entitled  as  aforesaid,  by  a  nszt  friend, 
the  court  will  look  upon  the  suit  as  exolusiTely  that  of  the  husband,  and  it  would 
not  conclude  the  wife  or  those  claiming  under  her.  (Houlding  t.  Poole,  1  Qrant, 
206.)  See,  howerer,  Platel  t.  Graddook,  1  G.  P.  Coop.  469 ;  where  the  husband 
haring  a  life  estate  in  remainder  was  allowed  to  be  a  co-plaintiff,  tbe  wife,  howeyer, 
bemg  prorided  with  a  next  friend.  It  would  seem  that,  since  tbe  recent  act.  Con. 
Stats.  U.  C,  cb.  LXXIII.y  whateyer  property  a  married  woman  has  in  her  own  right  is 
eeparate  estate  subject  only  to  the  curtesy  of  tbe  husband.  So  when  in  the  course 
of  a  suit  it  becomes  necessary  for  a  married  woman,  party  to  the  suit,  to  make  an 
apphcaUon  on  her  own  behaU',  she  can  only  do  so  by  next  friend.  (Cooney  t.  Giryin, 
tonf  s  Cham.  94 ;  8  U.  C.  L.  J.  187.) 

So  also  where  a  married  woman  claims  in  opposition  to  her  husband  she  should 
me  alone  by  next  friend.    (Mitford  on  Pleading,  28.) 

In  other  cases  she  must  join  l^er  husband  as  co-plaintiff. 

See  Order  IX.,  sec.  1,  page  18,  and  Order  XII.,  sec.  1,  pp.  61,  62,  tupra,  for  the 
practioe  as  to  married  women. 

The  consent  of  a  married. woman  must  be  obtuned  by  the  next  friend  before  filing 
a  bill  on  her  behalf;  even  though  she  be  an  infant ;  (Mitford,  28 ;)  and  if  filed  when 
Bhe  is  an  infant,  she  may  disatow  it  on  coming  of  age.  (Cooke  ?.  Fryer,  4  Bear.  18.) 
The  next  friend  must  be  a  person  of  substance.  (See  tupra  P-  18,  and  further  Pen- 
ikiagton  t.  AWin,  1  S.  &  S.  264 ;  Drinan  t.  Mannix,  8  Pr.  &  W.  154 ;  Jones  t.  Paw- 
eett»  2  Ph.  278 ;  oTermling  Dowden  t.  Hook,  8  Bear.  899.) 

(0  The  bUl  must  contain  the  address  and  description  of  the  next  friend.  See 
Order  IX.,  sec.  1,  pp.  18,  19,  but  ihe  rule  applicable  to  suits  by  married  women, 
that  the  next  friend  must  be  a  person  of  substance,  does  not  hold  in  an  infantas 
suit. 

An  infant  must  sue  by  next  friend,  and  if  a  bill  be  filed  by  an  infant  without  a 
aext  friend  it  will  be  dismissed,  but  wUhout  costs ;  (Flight  ▼.  Bolland,  4  Russ.  298 ;) 
W  bod7  may  be  the  next  friend,  eyen  though  not  a  person  of  substance ;  (Anon.  1 
Yes.  409 ;  Squirrel  y.  Squirrel,  2  Bick,  766 ;  Dayenport  y.  Dayenport,  1  S.  &  S. 
101 ;  OgUyii^  y.  Heme,  11  Yes.  600 ;)  the  consent  of  the  infant  is  not  necessary,  and 
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(ittna^u?.)— Humbly  complaining,  &c.,  J'ohn  Smith,  of,  ^e.,hj 
John  JRoBj  of  J  ^c.y  committee  of  the  (person  and)  estate  of  the  said 
John  Smithj  and  the  said  John  Roe^  the  above  named  plaintiffs,  (d) 

{Railway  Company.) — Humbly  complaining,  &c.,  The  Chrand 
Trunk  Railway  Company  of  Canada^^Cj  (e) 

If^ormdtion  on  behalf  of  lunatic. 
Informing  sheweth  unto  your  Lordships- 


Attorney-General  of  Upper  Canada  on  behalf  of  C.  D.  of,  ft<x,  a 
lunatic,  at  and  by  the  relation  of  E.  F.,  of  the  same  place,  Esquire, 
as  follows : — 


the  bm  maj  eyen  be  filed  ftgainst  his  strongest  remonstranoes.    (Andrews  ▼.  Cn- 
dook,  Finch's  Prao.  in  Ch.  876  ;  Cooke  t.  Fryer,  4  Beav.  16.) 

{d)  Where  a  person  is  of  unsound  mind,  though  not  found  so  bj  inquisition, 
a  bill  may  be  filed  in  his  name  by  a  next  friend. 

A  Innatio  must  be  a  party  to  a  bill,  or  information  filed  on  his  behalf^  but  an  i£ot 
need  not  be,  as  the  lunatio  may  recover,  but  it  is  extremely  improbable  that  an  idiot 
will.  (Attorney-General  t.  Woolrich,  1  Ch.  Ca.  158 ;  but  see,  lUdler  t.  Eidlw,  1 
Eq.  Ca.  Ab.  279;  and  Smith's  case,  1  Ch.  Ca.  112.) 

To  a  suit  instituted  on  behalf  of  a  lunatic  or  idiot,  ii  is  an  Inyariable  rale  that  flie 
committee,  if  there  be  one,  must  be  a  party  either  plaintiff  or  defendant  (FoUer  t. 
Lance,  1  Ch.  Ca.  19.) 

The  relator  must  be  a  person  of  substance.  (Attorney-General  t.  Tiler,  1  Biek, 
878 ;  2  Eden,  280 ;  Attorney-General  t.  Parkhurst,  1  Ch.  Ca.  112.) 

It  would  seem  that  where  the  committee  file  a  bill  on  behalf  of  a  lunatic,  they 
should  first  obtain  tiie  leave  of  the  court.    (Shelfoxd  on  Lunatics,  179,  896,  417.) 

It  will  be  obserred  that  infanU  sue  by  their  next  fHend ;  and  Umaiiet  by  flieir 
committees.  The  suit,  howeyer,  of  a  person,  not  nti  jurit  is,  both  in  substance  and 
in  form,  by  the  party  actually  aggrieved ;  and  accordingly  the  bill  of  a  manicd 
woman,  or  an  infant  must  commence  as  above  set  forth. 

(e)  Corporations  in  this  province  are  invariably  authorised  to  sue,  and  be  sued, 
in  their  corporate  capacity ^  and  in  their  name  as  a  company,  and  they  then  sue  in  the 
name  of  the  company  as  in  this  instance.  The  form  in  which  each  particular  coipo- 
ration  can  properly  sue  should  be  ascertained  from  the  act  by  which  it  is  incorporated. 

If  the  plaintiffs  assume  to  sue  in  2k  tmporatt  character,  to  which  they  are  not 
entitled,  the  course  on  tbe^part  of  the  defendant  is  to  move  to  take  the  bill  off  the 
file.     (The  Burgesses  of  Ruthin  v.  Adams,  7  Sim.  845.) 

A  large  body  of  creditors  may  be  represented  by  one  or  more  of  them,  but  the  hill 
must  disclose  a  sufficient  reason  for  departing  from  the  rule  requiring  all  partiei 
interested  to  be  before  the  court.    An  allegation  that  the  creditors  are  too  nnmerona 
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Authority  from  relator. 
Between^  &c.,  {%tyle  of  cause.) 

I  hereby  authorise  you  to  file  the  above  infonnation,  and  to  use 
my  name  as  the  relator  therein. 
Dated day  of .        E,  F. 

of • 

To  G.  H.y  informant's  solicitor. 

Authority  from  next  friend. 
Between,  &c.,  {style  of  cause.) 

I  hereby  authorise  you  to  institute  the  above  suit  and  to  use  my 
name  as  the  next  friend  of  the  infant  plaintiflp.  (/) 

Dated day  of .        E.  F. 

of . 

To  G.  H.,  plaintiff's  solicitor. 


to  make  it  practicable  to  prosecute  the  suit  if  they  were  all  made  parties,  is  not 
snlBdeDt;  (Miohie  t.  Charles,  1  Grant,  125);  and  query  whether  such  allegation 
should  not  be  proted.    (Ibid,) 

(f)  The  authority  in  these  cases  is  oompolsory  in  England,  and  is  required  to  be 
i&led  with  the  bill  under  15  &  16  "^c,  c.  86,  sec.  11.  In  this  proTince  it  is  optional 
with  the  solicitor  to  require  one  or  not,  but  it  is  doubtless  the  safer  course  to 
obtun  one. 


PRECEDENTS  OP  BILLS. 

PnUmmary  obeervatunu^—kM  to  the  form  of  bills  see  Order  IX.  of  the  Orders  of 
June,  1868,  sec  1,  pp.  16-29,  supra.  As  to  amendment.  Order  IX.,  sec.  9-14,  pp. 
39-44,  iupra.  As  to  reyiyor  and  supplement  Order  IX.,  sees.  15  and  16,  and 
Order  of  6tb  June,  1862,  pp.  45-50,  and  278,  tupra.  As  to  bills  of  review.  Order 
IX.,  sec.  17  and  18,  pp.  51-58,  and  276,  ntpra, 

Foredonure  tuiu.  {See  form  of  6tM.)— See  Order  XXXII.  of  the  Orders  of  June, 
1858,  pp.  129-145  supra. 

As  to  filing  a  bill  in  this  court  for  a  sum  within  the  jurisdiction  of  the  county 
court  equity  side,  and  the  plaintiff  being  thereby  depriTed  of  costs,  see  Cornell  t. 
Guiran,  Grant's  Cham.  11. 

The  court  will  not  make  a  decree  of  foreclosure  or  one  that  amounts  to  it  against 
persons  not  before  the  court,  nor  can  the  court  make  a  decree  for  foreclosure  piece- 
meal The  court  will  not  interfere  with  the  rights  of  the  party  baring  the  legal 
estate  to  take  possession  of  the  property ;  but  before  foreclosure  can  be  granted  it  is 
essential  to  hare  all  the  parties  interested  before  the  court.  (Caddiok  v.  Cook,  11 
W.  B.  895 ;  7  L.  T.  N.  S.  844.)  And  see  Mit.  Pleading,  82 ;  Browne  v.  Blount,  2  R.  & 
M.  88.  English  act,  15  &  16  Yic,  ch.  86,  sec.  42,  Rule  9,  (the  same  as  Orders  of 
Comrt  of  Chancery,  U.  C,  VI.,  sec.  2,  rule  7,  June,  1858,)  does  not  authorise  the 
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court  to  decree  a  sale  of  mortgage  property  in  the  absence  of  parties  out  of  tlia  jmis- 
diction  or  partly  interested  in  the  equity  of  redemption.  Bogers  t.  Idntcm,  Banb. 
200,  is  no  authority  for  such  a  practice. 

In  Caddick  t.  Cook,  wpra^  the  plaintiff  hating  brought  on  the  cause  Stir  hearing 
without  having  persons  interested  in  the  equity  of  redemotion  before  the  court, 
was  ordered  to  pay  the  costs  of  the  day.  See  howcTer  Order  29th  June,  1861. 
But  a  party  to  a  suit  in  which  a  decree  of  foreclosure  has  been  made  in  the  abi<nee 
of  another  party  interested  in  the  estate,  whose  interest  was  not  disclosed  in  the 
pleadings  is,  notwithstanding  the  imperfection  of  the  suit,  bound  by  the  decree  of 
foreclosure.  SembU,  a  party  to  a  foreclosure  suit  whose  interest  ia  thereby  tee- 
closed,  and  who  afterwards  becomes  entitled  to  an  interest  in  the  same  estate  1^ 
derise  or  otherwise  firom  another  person  who  was  not  a  party  to  the  foreolosare, 
may  bring  his  bill  for  redemption.  But  relief  will  not  be  given  in  such  a  case  on  a 
claim  for  redemption,  stating  oidy  that  the  plaintiff  is  entitled  to  the  aqvkyof 
redemption  under  certain  instruments,  but  not  stating  any  of  the  proceedings  in  the 
foreclosure  suit,  or  the  grounds  on  wUch  the  plaintiff  sew  to  set  it  aside.  (Brendtt 
T.  Moor,  9  Hare,  874.) 

JBUl  far  ^ptdfic  performance  of  an  agreement, — In  a  bill  by  a  Tender  against  a  par- 
chaser  for  the  specific  performance  of  an  agreement,  if  the  plaintiff  relies  upon  an 
acceptance  or  waiver  of  title  by  the  defendant,  as  a  ground  for  dispensing  with  the 
usual  enquiry  as  to  title,  there  must  be  a  specific  charge  to  that  effect,  even  though 
&cts  and  circumstances  are  stated  in  the  bill,  which  warrant  the  conclusion  tl^t 
the  title  has  been  accepted  or  waived.  (Olive  t.  Beaumont,  1  BeG.  &  8.  897 ;  Gas- 
ton T.  Frankum,  2  BeG.  &  8.  561.)  This  doctrine  has  also  been  recognised  in  sub- 
sequent cases. 

Taking  possession  is  not  of  itself  a  waiver  of  title,  though  coupled  with  otber  cir- 
cumstances it  wiU  be  so  held.  (Bown  v.  Stenson,  24  Bear.  631 ;  Haywood  t.  C<^>e, 
4  Jur.  N.  8.  227-8 ;  Sibbald  v.  Lowrie,  18  Jur.  141 ;  Simpson  t.  Sadd,  4  BeG.  IL  & 
G.  666.) 

It  must  be  borne  in  mind,  however,  that  acceptance  or  waiver  of  title  merely  pre- 
cludes the  Tcndee  from  asking  the  usual  enquiry ;  so  that  if  a  defect  in  the  title 
transpires  mcidentally  in  the  course  of  the  suit,  the  court  is  bound  to  take  notice  of 
it,  if  it  come  under  its  observation,  and  will,  in  such  case,  refuse  specific  perfona- 
ance,  tliough  the  title  had  been  accepted  or  waived.  (Ward  v.  Trathen,  14  Sin.  d2 ; 
Wilde  T.  Gibson,  1  H.  L.  Cases,  686 ;  Warren  v.  Richardson,  1  Young,  1.) 

As  to  what  is  a  sufficient  signing  by  **  the  party  to  be  charged  ^  within  the  meaning 
of  the  Statute  of  Frauds,  see  Laythoarp  v.  Bryant,  2  Bing.  N.  C.  785 ;  Boydell  T. 
Brummond,  11  East  142 ;  Wood  v.  Midgley,  5  BeG.  M.  &  G.  41 ;  28  L.  J.  Ch.  558. 

As  to  part  performance  taking  the  case  out  of  the  Statute  of  Frauds,  see^ninaaT. 
Cook,  1  Soh.  &  Lef.  41 ;  Gregory  v.  Mighell,  18  Yes.  828 ;  Morphett  t.  Jones,  1  Sw. 
172;  Mundy  v.  Jolliffe,  5  M.  &  C.  167 ;  Bale  v.  Hamilton,  5  Hare«  881. 

In  proceeding  against  the  heir  at  law  of  a  deceased  vendor  for  spedfio  perfonnanee 
or  rescission,  the  personal  representative  of  such  deceased  vendor  is  a  necessary 
party,  and  the  suit  will  be  defective  without  one,  even  though  an  executor  **demm 
tort "  be  a  defendant,  and  though  no  administration  be  taken  out  before  the  filing  of 
the  bill.    (O'Neal  v.  McMahon,  2  Grant,  145.) 

Before  filing  his  bill  the  vendor  should  take  care  to  have  all  Incumbrances  cleared 
off,  otherwise  he  will  endanger  his  right  to  costs  in  the  jrhole  or  in  part,  for  as  a 
rule  he  is  only  entitled  to  costs  from  the  time  of  completing,  and  shewing  a  good  Mb*. 
(Wilkinson  t.  Hartley,  16  Bea.  18l)    The  fact  that  he  has  not  a  good  tilUe  at  the 
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«im6  of  filing  his  bill  is  not  a  ground  for  refusing  n>6cifio  perfontt&noe,  if  the  Tender 
can  make  good  title  before  the  hearing,  (Wynn  v.  Morgan,  7  Ves.  202,)  or  before  re- 
IK)rt  as  to  tiUe,  (Langford  v.  Pitt,  2  P.  W.  630 ;  Jenkins  t.  Hiles,  6  Ves.  656;  Seton 
T.  Slade,  7  Yes.  279 ;  Mortlock  t.  BuUer,  10  Yes.  815,)  or  even  on  further  direotions. 
(PatoB  T.  Bogers,  6  Mad.  256.) 

14  is  improper  to  ask  for  a  rescission  of  a  contract  and  foreclosure  without  first  ask- 
ing or  offering  specific  performance.     (MoAvoy  t.  Simpson^  6  U.  G.  L.  J.  94.) 

A  vendH  eantot  file  a  bill  for  a  rescission,  he  must  wait  till  the  Tender  seeks  to  com- 
prf  specific  performance.     (McDonalir.  Garrett,  7  Grant,  606.)  $mA^mm9»»    wC* 

Bin  for  an  oeeoimL — ^Although  usual  it  seems  not  to  be  necessary  for  the  plaintiff 
U>  submit  to  account.  (Clarke  t.  Tipping,  4  Bea.  588 ;  and  see  Inman  t.  Wearing,  8 
]>eG.  &  S.  781 ;  Enebell  t.  White,  2  Y.  &  C.  Ex.  15.) 

Although  the  Court  of  Chancery  has  jurisdiction  to  entertain  a  bill  for  an  account 
by  a  principal  against  an  agent,  it  will  not  do  so  when  the  claim  is  a  mere  money 
demand  wmch  may  be  perfectly  well  ascertained  at  law.  (Barry  t.  Stevens,  81  L.  J. 
Ch.  785 ;  10  W.  R.  822 ;  6  L.  T.  N.  S.  568.)  As  to  account  by  agent  against  prin- 
ttpal,  see  Shepard  t.  Brown,  11  W.  R.  162 ;  7  L.  T.  N.  S.  499. 

In  matters  of  account,  courts  of  law  and  equity  haTO,  generally  speaking,  a  oon- 
eurrent  jurisdiction,  and  in  deciding  whether  the  account  shall  be  taken  by  a  plaintiff 
in  equity  or  not,  the  court  will  be  guided  by  a  consideration  of  what  is  best,  with  a 
Tiew  to  the  conTenienoe  of  the  parties.  (Shepard  t.  Brown,  wpra,) 

As  to  practice  on  accounts,  see  Kendall  t.  Marsters,  2  PeG.  F.  &  J.  200 ;  Newen 
T.  Wellon,  81  L.  J.  Ch.  792 ;  10  W.  R.  745. 

WrHofairrut^  formerly  called  Ne  exeat  provindd. — The  bill  should  contain  a  prayer 
for  the  writ  of  arrest  if  the  intention  of  the  defendant  to  leaTe  the  proTinee  was 
loiown  to  the  plaintiff  at  the  time  of  filing  the  bill.  (Collinson  t.  — — ,  18  Yes.  858 ; 
Id  core  t.  Hudson,  6  Mad.  218;  Sharp  t.  Taylor,  11  Sim.  50 ;  Bamed  t.  Laing,  18 
Sim.  255.)  If  the  plaintiff  becomes  aware  of  the  intention  of  the  defendant  to  leaTe 
the  proTinc^  after  the  bill  is  filed,  the  application  for  the  writ  may  be  made  by  mo- 
tion, without  filing  any  amended  bill. 

The  affidaTit  of  the  threat  or  intention  to  go  out  of  the  jurisdiction  must  be  positiTe, 
and  not  merely  upon  information  and  belief     (Jones  t.  Alephsin,  16  Yes.  470.) 

BiU  of  Interpleader. — ^Bills  of  this  kind  are  not  faTourably  Tiewed  by  the  court. 
(Metcalf  T.  Herrey,  1  Yes.  Sen.  249;  SicTcking  t.  Behrens,  2  M.  &  C.  591-2.) 

A  bill  of  interpleader  must  shew  that  each  of  the  defendants  claims  a  right,  or 
they  may Iwth  demur.  (Metcalf  t.  Hervey,  supra;  Bungey  t.  Angore,  2  Yes.  807; 
Mitford's  PL  58,  164,  165,  166.)  And  the  plaintiff  must  file  with  it  an  affidayit 
that  he  does  not  collude  with  either  of  them.  (Stevenson  t.  Anderson,  2  Y.  &  B. 
410;  Langston  t.  Boylston,  2  Yes,  101 ;  Wood  t.  Lyne,  4  DeG.  &  8m.  16;  Laraie  t. 
Brown,  5  W.  R.  588 ;  and  see  Bignold  t.  Audland,  1 1  Sim.  24 ;  Jones  t.  Shepherd, 
29  Bea.  298 ;  affirmed  on  appeal,  8  DeG.  F.  &  J.  56.) 

The  bill  should  show  that  the  plaintiff  has  a  right  to  compel  the  defendants  to  in- 
terplead; (Bungey  t.  Angove,  2  Ves.  804 ;)  and  that  there  are  no  rights  or  liabilities 
iMtween  the  parties  except  sucl^as  relate  to  the  matter  in  question.  (Crawshay  t. 
Thornton,  2  M.  &  C.  20.) 

Wbero  money  is  the  thing  claimed  it  is  proper,  though  not  absolutely  necessary, 
flmt  hb  shotdd  offer  to  pay  it  into  court.  (Meux  t.  Bell,  6  Sim.  175 ;  Bignold  t. 
AvdUad,  11  Shn.  28.) 
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An  interpleader  suit  in  equity  will  now  be  of  rare  oocnrrence,  as  tlie  courts  of  Uw 
haye  jurisdiction  in  most  cases  under  Con.  Stat.,  U.  C,  cap.  XXX.;  and  see  Ford  t. 
Dillon,  6  Bam.  &  Adol.  885. 

As  to  the  principle  upon  which  the  court  acts  in  interfering  at  the  instanoe  of  a 
plaintiff  in  such  a  suit  see  Gljn  y  Duesbury,  11  Sim.  189 ;  Crawshay  t.  Thornton, 
2  M.  &  C.  1 ;  Suart  t.  Welch,  4  M.  &  C.  305 ;  Jew  y.  Wood,  1  Or.  &  Ph.  185  ;  East 
and  West  India  Dock  Co.  y.  Littledale,  7  Hare,  57 ;  Bruce  t  Elwin,  9  Hare,  294 ; 
Farebrother  y.  Beale,  3  DeG.  &  Sm.  637 ;  l)iplock  y.  Hammond,  2  Sm.  &  G.  141 ;  28 
LvH.  Ch.  55(V;  Jones  y.  Thomas,  2  Sm.  &  G.  186 ;  18  Jur.  460;  Vyyyan  v.  Vyiyaii, 
30  Bea.  65 ;  8  Jmy  If.  #,  8;  81 L.  J..Ch.  158^        .x    ^^  .         v         . 

As  to  the  practice  and  procedure  see  Masterman  y.  Lewin,  2  Ph.  182 ;  Angell  T. 
Hadden,  16  Yes.  202;  Townley  y.  Deare,  3  Bea.  213;  Meux  y.  Bell,  1  Hare,  78. 

Adminiitration  tuiit. — ^Wh^e  an  ezecntoj  or  administrator  files  a  bill  as  aach,  the 
bill  must  allege  that  probate  or  letters  haye  been  duly  taken  out  of  the  proper  oourt, 
though  it  ne^  not  and  had  better  not  state  the  name  of  the  court  (Humphreys  y. 
Ingledon,  1  P.  W.  752.)  The  character  in  which  the  plaintiff  sues  need  not  bo  stated 
howeyer  in  the  style  or  commencement  of  the  bill.    (Ibid.) 

In  an  administration  suit  an  enquiry  as  to  wilful  default  will  not  be  directed  upon 
a  mere  allegation  of  neglect.  Some  particular  instance  must  be  alleged  and  proyed, 
so  as  to  raise  at  all  eyents  a  case  of  suspicion  in  the  mind  of  the  court  (Massey  y. 
Massey,  32  L.  J.  Ch.  13 ;  11  W.  R.  19.) 

Two  suits  for  the  administration  of  one  estate  being  instituted  within  five  days  of 
each  other,  and  there  being  no  eyidence  of  unfitness  on  the  part  of  either  plainUil^ 
the  court  made  a  decree  in  both  suits,  leaying  the  question  as  to  which  should  haye 
the  control  of  the  proceedings  to  be  decided  on  a  reference.  (Noryall  t.  Pasooe, 
Thompson  y.  Pascoe,  31  L.  J.  Ch.  456 ;  10  W.  R.  338.) 

Partnership. — In  a  suit  to  wind  up  the  affairs  of  a  partnership  and  praying  disso- 
lution, all  the  partners  howeyer  numerous  must  be  before  the  court  (Walbum  y. 
Ingilby,  1  M.  &  E.  78 ;  Eyans  y.  Stokes,  I  Keen.  32 ;  Haryey  y.  Bignold,  8  Beay.  848 ; 
Deeks  y.  Stanhope,  14  Sim.  57.)  A  few  members  of  a  company  (not  incorporated) 
may,  howeyer,  sue  on  behalf  of  themseWes  and  the  other  members.  (Lloyd  y.  Loaring^ 
6  Ves.  778;  Gray  y.  Chaplin,  2  S.  &  S.  267.) 

Partiet. — R^esmtation. — Oenerally. — It  is  a  general  rule  that  all  persona  mater- 
ially interested  in  the  subject  matter,  or  any  part  of  it,  should  be  made  parties,  no 
matter  how  numerous  they  may  be.  (Mitford  Pi.  164,  and  see  Lidbetter  y.  Long,  4 
M.  &  C.  286.) 

Where,  howeyer,  the  strict  obseryance  of  the  rule  would  occasion  great  delay, 
expense  or  inconyenience,  the  rule  will  be  relaxed ;  (Mitford,  170  n.  (y);)  and  see 
Richardson  y.  Hastings,  7  Beay.  327. 

Thus  one  or  more  legatees  (Morse  y.  Sadleir,  1  Cox  352 ;  Harrison  y.  Stewardaon, 
2  Hare,  530,)  or  creditors  (Bateman  y.  Margerison,  6  Hare,  496 ;  Weld  y.  Bonhan, 
2  S.  &  S.  91 ;  Handford  y.  Storie,  2  S.  &  S.  196;  Holland  y.  Baker,  8  Hare,  68,  70, 
76)  may  sue  on  behalf  of  all  where  they  are  yery  numerous.  In  Harrison  y.  I^w- 
ardson,  2  Hare,  580,  it  was  considered  that  18  or  20  were  not  a  sufficient  number  to 
dispense  with  making  them  parties ;  see  further  Hichens  y.  Congreye,  4  Russ.  576^ 
and  Michie  y.  Charles,  1  Grant,  125. 

The  parties  represented  should,  howeyer,  clearly  haye  a  community  of  intereat 
with  the  pluntiff,  and  the  relief  sought  should  be  beneficial  to  them.  (Eyana  y. 
Stokes,  1  Keen,  32 ;  Bromley  y.  Smith,  1  Sim.  8 ;  YanSandau  y.  Moore,  1  Rn^ 
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465.)  So  also  the  ezeoators  and  trustees  under  a  will  suffioientljr  represent  the 
legatees  and  devisees.  (See  Order  VI.,  Rule  7 ;  supra  p.  12,  and  Wainwright  t. 
Waterman,  1  Ves.  813 ;  Brown  ▼.  Dowthwidte,  1  Mad.  448.) 

So  where  it  is  alleged  in  the  bill  and  proved  or  admitted  that  a  necessary  party  is 
out  of  the  jurisdiction,  the  court  will  generally  make  a  decree  against  the  other  par- 
ties, in  the  absence  of  such  party.  (Willat  t.  Bussby,  6  Bea.  193 ;  Paterson  y. 
Holland,  8  Grant,  238.) 

To  a  bill  for  redemption,  all  parties  interested  in  the  equity  of  redemption  must 
be  parties.     (Henley  v.  Stone,  3  Bear.  855.) 

It  is  generaUy  necessary  that  the  owner  of  the  legal  estate  should  be  before  the 
court     (RowseU  v.  Hayden,  2  Grant,  557.)  - 

Query,  whether  when  a  party  assigns  his  interest  in  the  subject  matter  of  a  suit 
to  trustees  for  the  benefit  of  his  creditors,  such  trustees  should  not  be  brought  be- 
fore the  court    (Bamhart  t.  Patterson,  1  Grant,  459  ;  1  U.  C.  Jur.  2,  820.) 

In  a  creditor's  suit  against  the  devisees  of  a  deceased  debtor,  the  heir-at-law  of  the 
deceased  is  not  an  indispensable  party.    (Fenny  y.  Priestman.  1  Grant,  188.) 

An  existing  interest,  whether  present.  Tested,  or  contingent,  howeyer  future  or  re- 
mote it  may  be,  if  it  be  a  present  interest,  the  party  representing  it  has  a  right  to 
file  a  bill  to  have  the  share  secured ;  but  the  mere  expectation  of  a  future  event  hap- 
pening which  may  give  an  interest,  confers  no  such  right  (Davis  v.  Angell,  8  Jur.  N. 
8.1024;  low.  R.  722.) 

Where  a  bill  is  amended,  if  the  amendment  in  any  one  plaoe  amoonti  to  more  than 
two  folios,  the  bill  must  be  re-filed,  and  will  bear  date  on  the  day  of  such  re-filing. 
Where,  however,  the  amendment  is  within  the  two  folios,  the  amended  bill  bears  the 
same  date  as  the  original  bilL  (Wray  v.  Hutchinson,  2  M.  &  K.  285.)  Seeut  if  matter 
be  introduced  by  way  of  supplement  or  revivor  as  occurring  after  the  original  bill. 
(Ibid.) 

If  a  bill  contains  general  and  specific  allegations  as  to  the  same  matter  the  general 
allegations  must  be  referred  to  the  specific  and  particular  ones,  on  the  principle  that 
eyery  pleading  is  taken  most  strongly  against  the  pleader.  (Ellis  v.  Colman,  25 
Bea.  662.) 

Where  the  plaintiff  erroneously  claims  title  in  one  capacity,  but  it  appears  from  his 
bill  that  he  is  entitled  in  another,  the  court  will  give  him  the  relief  he  asks.  (Fisher 
T.  Wilson,  1  Grant,  218.) 

If  the  prayer  of  a  bill  ask  relief  which  can  be  granted,  the  bill  will  not  be 
demurrable  merely  because  it  goes  on  to  ask  more  which  cannot  be  granted.  (Lewis 
T.  Cooper,  (Eng.)  2  U.  0.  Jur.  App.  1.) 

The  court  will  not  allow  the  interest  of  an  infant  plaintiff  to  be  pr^udiced  through 
the  prayer  of  the  bill  being  badly  firamed,  if  all  the  parties  are  before  the  court,  and 
the  facts  are  sufficiently  alleged  in  the  bill.  (Walker  v.  Taylor,  8  Jur.  N.  S.  681,  in 
Bom.  ProG.) 

A  bill  filed  by  a  solicitor  without  the  authority  or  consent  of  tiie  plidntiff,  will,  on 
the  application  of  the  plaintiff,  be  taken  off  the  files  with  costs  to  be  paid  by  the  soli- 
citor ;  (Jerdein  t.  Bright,  6  L.  T.  N.  S.  279 ;)  the  defendanU  are  not  necessary  par- 
ties to  such  application.     (Ibid.) 

The  court  considers  the  motiyes  of  a  next  friend  in  instituting  a  suit  on  behalf  of 
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an jAfant,  and  If  it  appear  that  he  had  other  motiTes  than  the  benefit  of  the  inAoity 
wilTdepriTe  him  of  costs.    (Clajton  t.  Clarke,  (Eng.)  8  XT*  C.  L.  J-  111.) 

Short  form  of  a  hill  in  a  foredonure  %nU. 

1.  Under  and  by  virtne  of  an  indenture  bearing  date  the  — *  day 

of ,  and  made  between  the  said  defendant,  0.  D.  of  the  first 

part,  E.  F.  his  wife  (who  was  a  party  thereto  for  the  purpose  of 
barring  dower  only)  of  the  second  part,  and  your  complainant  of  the 
third  part;  your  complainant  is  a  mortgagee  of  certain  freehold 
lands  therein  comprised,  being  composed  of  {deicriptvm)  for 
securing  the  payment  of  the  sum  of  £ and  interest. 

2.  The  time  for  payment  of  two  instalments  of  interest  (which 

two  instalments  amount  together  to  the  sum  of  £ )  has  elapsed 

and  the  same  still  remain  unpaid,  by  reason  whereof  the  whole  of 

the  said  principal  sum  of  £ and  interest  hath  become  due  and 

payable,  and  your  complainant  is  entitled  to  call  in  the  same. 

8.  Neither  your  complainant  nor  any  one  on  his  behalf  hath  been 
in  the  oocupation  of  the  said  mortgaged  lands  or  in  the  receipt  of 
the  rents  and  profits  thereof. 

4.  No  part  of  the  said  sum  of  £ hath  been  paid,  but  the  whole 

thereof,  together  with  a  large  arrear  of  interest  thereon,  is  now, 
under  the  circumstances  aforesaid,  due  and  unpaid. 

5.  The  defendant  G.  I>.  is  entitled  to  the  equity  of  redemption  of 
the  said  mortgaged  lands. 

6.  Your  complainant  therefore  prays  as  follows,  that  is  to  say : 

That  he  may  be  paid  the  said  sum  of  jC — and  interest^ 
and  the  costs  of  this  suit,  and  in  default  thereof  that  the 
equity  of  redemption  of  the  said  mortgaged  Umds  may 
be  foreclosed,  and  for  that  purpose  that  all  proper  direcr 
tions  may  be  given  and  accounts  taken,  and  that  your 
complainant  may  have  such  further  and  other  relief  as 
to  your  lordships  may  seem  meet. 

And  your  complainant  will  ever  pray,  &c. 

Form  of  hill  to  enforce  payment  of  an  annuvfjjf. 
1.  By  indenture,' bearing  date  the  26th  day  of  February,  A.p., 
1848,  and  made  between  your  complainant  of  the  first  part  and  the 
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ttid  defendant  W.  G.  of  the  second  part^  your  oomplainant,  (beiDg 
then  seised  in  fee  of  the  lands  and  hereditaments  hereinafter 
d^cribed,)  in  consideration  of  the  price  or  sum  of  £55,  and  of  the 
annuity  by  the  same  indenture  granted  and  hereinafter  mentioned, 
conyeyed  unto  the  said  defendant  absolutely  in  fee  the  {description) 
and  the  said  defendant,  by  the  same  indenture,  and  in  part  consid- 
eration for  the  sale  and  conveyance  toliim  of  the  said  lands,  and  of 
the  further  sum  of  5s«  by  your  complainant  paid  to  the  said  defen- 
dant, granted  unto  your  complainant  an  annuity  or  clear  yearly  rent- 
charge,  or  annual  sum  of  £30,  to  be  paid  and  payable  for  and  during 
the  natural  life  of  your  complainant,  and  to  be  charged  and  chargea* 
ble  upon  and  yearly  issuing  out  of  the  said  lands  hereinbefore  men- 
V  tioned  and  described.    To  have  and  to  hold  the  saine  from  the  15th 

day  of  July,  1850,  the  said  annuity  or  rent  charge  to  be  paid 
by  four  equal  quarterly  payments  of  £7  10s.  each,  on  the  l&th  days 
of  Jufy,  October,  «[anuary  and  April,  in  each  and  every  year  during 
the  continuance  thereof. 

2.  The  said  annuity  or  yearly  rent-charge  was  for  some  time  after 
the  making  of  the  said  indenture  duly  and  regularly  paid  by  the 
said  defendant  to  your  complainant,  but  the  said  defendant  hath  of 
late  become  very  irregular  in  the  payment  of  the  same. 

3.  There  is  now  due  to  your  complainant  the  sum  of  £75  and 
upwards  iiipon  the  foot  of  the  said  annuity  or  rent  charge,  being  the 
amount  of  twelve  quarterly  payments  thereof  up  to  the  15th  day  of 
July,  1859y  which  the  said  defendant  has  permitted  to  remain 
due  and  in  arrear,  together  with  interest  on  such  arrears,  after 
dednetiDg  therefprm  the  sum  of  £25  10s.,  which  the  said  defendant 
has  paid  on  account  of  such  arrears  and  interest. 

4.  There  is  not  nowy  and  has  not  been  at  any  time  since  the  said 
annuity  or  rent  charge  fell  into  arrear  as  aforesaid,  sufficient  dis- 
tress upon  the  premises  to  satisfy  the  arrears  due  to  your  com- 
plainant, by  means  whereof  your  complainant's  remedy  by  distress 
has  become  inoperative. 

5.  Your  complainant  has  no  effectual  remedy  at  law  for  recovery 
of  the  said  arrears  or  for  raising  the  same  by  a  sale  of  the  said 
lands. 
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6.  The  said  defendant  is  now  subject  to  the  said  rent  charge,  the 
owner  in  fee  of  the  said  lands. 

1.  Your  complainant  therefore  prays  that  the  said  annuity 

or  yearly  rent  charge  may  be  declared  to  be  well 
charged  on  the  said  land,  and  that  an  account  may  be 
taken  of  ^what  is^  due  to  your  complainant  on  the  foot 
thereof,  and  that  the  said  defendant  may  be  decreed  to 
pay  unto  your  complainant  the  amount  which  shall  be  so 
found  due  by  a  short  day,  to  be  appointed  for  that  pur- 
pose, together  with  interest  thereon  and  the  costs  of  thia 
suit,  and  in  default  thereof  that  the  said  lands,  tenements 
and  hereditaments,  or  a  competent  part  thereof,  may  be 
sold  for  the  satisfaction  thereof,  and  the  proceeds  of  such 
sale  applied  accordingly. 

2.  «And  that  a  receiver  may  in  the  meantime  be  appointed 

to  receive  the  rents,  issues  and  profits  of  the  said  lands, 
tenements  and  hereditaments,  and  that  the  said  defen- 
dant may  be  restrained  from  receiving  any  part  of  the 
said  rents,  issues  and  profits  of  the  said  lands,  tene- 
ments and  hereditaments,  and  from  intermeddling  ia 
any  way  with  the  same,  and  that  for  the  purposes  afore- 
said all  proper  directions  may  be  given  and  accounts 
taken,  and  that  your  complainant  may  have  such  further 
and  other  relief  as  may  seem  meet. 
And  your  complainant  will  ever  pray,  &c. 

BiU  to  compel  conveyance  of  legal  estate  by  tike  purchaser  of  the 

equitable  estate. 

1.  In  the  year ,  the  above  named  defendant,  C.  D.,  entered 

into  a  contract  with  the  proper  officers  of  the  Crown  for  the  purchase 
of  lot  number  twenty-nine  in  the  eighth  concession  of  East  Gwil- 
limbury,  in  the  county  of  York,  the  title  to  which  was  then  vested 
in  Her  Majesty  the  Queen. 

2.  Upon  entering  into  such  contract  of  purchase  the  said  defen- 
dant paid  a  small  portion  of  the  purchase  money  agreed  to  be  paid 
for  the  said  lands,  and  was  let  into  possession  of  the  said  lands,  and 
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remained  in  such  possession  until  the  sale  and  transfer  by  him  to 
Jahn  Smith  hereinafter  mentioned. 

3.  By  a  deed  poll  of  the  said  defendant  bearing  date  in  the 
month  of  December,  1853,  he,  the  said  defendant,  for  a  yalnable 
consideration,  bargained,  sold,  and  transferred  all  his  right,  title, 
and  interest  in  and  to  the  said  lands,  nnto  one  John  Smith,  who 
was  forthwith  let  into  possession  of  the  said  lands  and  remained  in 
possession  thereof  nntil  the  transfer  by  him  to  yonr  complainant 
hereinafter  mentioned,  he,  the  said  John  Smith,  haying,  whilst  he 
was  in  possession  of  the  said  lands  made  valuable  improvements 
thereon. 

4.  By  a  certain  deed  poll  of  the  said  John  Smith,  bearing  date  the 
thirtieth  day  of  January,  1854,  he,  the  said  John  Smith,  for  the 
valuable  consideration  therein  named  of  one  hundred  pounds,  bar- 
gained, sold,  assigned,  and  transferred  the  said  lands  unto  your 
complidnant,  who  was  thereupon  let  into  possession  of  the  said 
lands,  and  has  ever  since  remained  and  still  is  in  such  possession. 

5.  Your  complainant,  after  he  so  obtained  the  said  transfer  of 
the  said  lands,  and  on  the  4th  day  of  June,  1857,  paid  the  proper 
officer  of  the  Crown  the  sum  of  sixty-one  pounds  thirteen  shillings 
and  three  pence,  being  the  residue  of  the  purchase  money  originally 
agreed  to  be  paid  for  the  said  lands  by  the  said  defendant,  and 
your  complainant  obtained  the  usual  receipt  therefor  and  requested 
that  letters  patent  granting  the  said  land  to  your  complainant  might 
issue. 

6.  On  the  eleventh  day  of  December,  1858,  letters  patent  grant- 
ing the  said  lands  to  the  said  defendant  were  issued,  but  by  the 
direction  of  the  Commissioner  of  Crown  Lands  the  said  patent 
was  delivered  to  your  complainant  who  still  retains  the  same  in  his 
possession. 

T.  The  Commissioner  of  Crown  Lands,  although  payment  of  the 
greater  part  of  the  purchase  money  had  been  made  by  your  com- 
plainant, refused  to  grant  the  said  lands  to  your  complainant, 
because  the  transfers  thereof,  hereinbefore  mentioned,  had  not  in 
pursuance  of  the  regulations  of  the  Crown  Lands  Department  been 
registered  in  the  boobs  of  that  department,  but  the  said  commis- 
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8ioner  directed  the  said  patent  to  be  delivered  to  your  oomplainant 
as  the  real  purchaser  of  the  said  lands,  and  to  facilitate  your  oom- 
plainant's  proceedings  in  obtaining  from  the  said  defendaat  a  proper 
conveyance  thereof. 

8.  The  said  letters  patent  would  not  have  been  issued  had  not 
the  said  residue  of  purchase  money  been  paid  by  your  complianant. 

9.  Your  complainant  whilst  he  has  been  in  the  occupation  of  the 
said  lands,  has  by  a  great  expenditure  of  money  made  large  and 
valuable  improvements  thereon,  and  such  expenditure  has  beea 
made  with  the  acquiescence  of  the  said  defendant,  who  was  well 
aware  of  the  same,  and  never  in  any  way  objected  thereto,  or  inter- 
fered with  your  complainant's  quiet  enjoyment  of  the  said  lands* 

10.  Your  complainant,  since  the  issuing  of  the  said  letters 
patent,  has  applied  to  the  said  defendant  to  convey  the  said  lands 
to  yotir  complainant,  but  the  said  defendant  has  refused  to  do  so, 
insisting  on  having  under  the  said  patent  a  title  to  the  said  lands, 
paramount  to  that  of  your  complainant ;  and  your  complainant  is 
apprehensive  that  the  said  defendant  having  the  legal  title  under 
the  said  letters  patent,  will,  as  he  threatens  to  do,  bring  an  action 
of  ejectment  against  your  complainant,  to  turn  your  complainant 
out  of  the  possession  of  the  said  lands. 

11.  Your  complainant  charges  that  the  said  defendant  is  a  trustee 
of  the  said  lands  for  your  complainant,  and  that  your  complainant 
is  entitled  to  call  for  a  conveyance  of  the  legal  estate  therein. 

1.  Your  complainant  therefore    prays   that   the  said  de- 

fendant may  be  declared  to  be  such  trusty  foor,  your 
complainant  as  aforesaid,  and  that  he  may  be  directf  d 
by  the  order  and  decree  of  this  honorable  court  to  CQ^ 
vey  the  same  to  your  complainant. 

2.  That  the  said  defendant  may  be  restrained  from  brining 

any  action  of  ejectment,  or  taking  any  other  proceedings 
at  law  in  respect  of  his  legal  title  to  the  said  lani^ 
to  the  prejudice  of  your  complainant. 
8.  And  that  the  said  defendant  may  be  ordered  to  pay  the 
costs  of  this  suit ;  and  that  for  the  purposes  aforesaid 
all  proper  directions  may  be  giren;  and  that  your 


Digitized 


by  Google 


irORMB  OF  PKOCBlSDIlfOS.  827 

[rOBK  Of  BILL  TO  BIUOTI  CtOtTD,  OB  VOBOED  DSXD  FROM  TITLB.] 

complainant  may  have  such  farther  and  other  relief 
as  may  seem  meet. 

And  your  complainant  will  ever  pray,  &c. 

Bill  to  remove  cloudy  or  forged  deed  from  title, 

1.  By  letters  patent,  bearing  date  the  twenty-ninth  day  of  Octo- 
ber, 1844,  Her  Majesty  granted  unto  your  complainant  in  fee,  lot 

number j  in  the concession  west  of  Hurontario  street,  in 

the  tovmship  of  Toronto,  in  the  county  of  Peel. 

2.  Your  complainant  has  ever  since  the  said  grant  continued  to  be 
and  now  is  seised  in  fee  of  the  said  land,  and  your  complainant  has 
never  made  any  conveyance  thereof,  or  executed  any  instrument  in 
any  way  affecting  his  title  thereto. 

8.  Sometime  in  or  about  the  month  of  December,  1858,  the  above 
named  defendant  forged  a  certain  paper  writing,  purporting  to  bear 
date  the  8th  day  of  December,  1858,  and  to  be  an  indenture  made 
between  your  complainant  of  the  one  part,  and  the  said  defendant 
of  the  other  part,  and  which  purported  to  be  a  conveyance  by  your 
complainant  unto  the  said  defendant  in  fee  of  the  said  land. 

4.  The  said  defendant  caused  the  said  forged  instrument  to  be 
iregistered  in  the  registry  office  of  the  county  of  Peel,  and  the  same 
now  appears  in  the  books  of  registry  of  the  said  registry  office,  and 
is  a  cloud  upon  the  said  title  of  your  complainant  of  the  said  land. 

5.  The  said  defendant  is  now  a  prisoner  in  the  provincial  Peniten- 
tiary at  Kingston,  under  sentence  of  imprisonment  passed  upon 
Uf  conviction  of  another  forgery. 

1.  Your  complainant  therefore  prays  that  the  said  false 
instrument  may  be  declared  to  be  a  forgery,  and  to  be 
a  cloud  upon  the  title  of  your  complainant. 

2*  And  that  the  same  may  be  ordered  to  be  delivered  up  to 
be  cancelled,  and  that  the  registration  and  the  registered 
memorial  thereof  may  in  like  manner  be  ordered  to  be 
cancelled,  and  that  for  the  purposes  aforesaid  all  prope^ 
directions  may  be  given. 

3.  And  that  your  complainant  may  have  such  further  and 
other  relief  as  to  your  lordships  may  seem  meet. 
And  your  complainant  will  ever  pray,  &c. 
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BiUfor  specific  performance  of  an  agreement  for  purchase  of  landy 
or  in  default  foreclosure. 

1.  That  by  an  agreement  in  writing  bearing  date uid 

signed  by  the  above  named   defendant,   the  said  

contracted  to  buy  of  your  bomplainant  for  the  sum  of certain 

freehold  property  therein  described  or  referred  tOyheuig{descriptton). 

2.  The  said  defendant  accepted  the  title  of  your  complainant  to  the 
said  lands,  and  he  was  at  the  said  date  of  the  said  agreement  let 
into  possession  of  the  said  lands,  and  has  ever  since  continued  and 
now  is  in  such  possession  and  in  the  receipt  of  the  rents  and  profits 
thereof. 

3.  Tour  complainant  has  received  a  portion  only  of  the  purchase 
money  mentioned  in  the  said  agreement,  and  there  is  now  justly  due 

to  your  complainant  in  respect  thereof  the  sum  of together 

with  interest  since . 

4.  Your  complainant  has  made  or  caused  to  be  made  to  the  said 
defendant,  an  application  specifically  to  perform  the  said  agreement 
on  his  part,  but  he  has  not  done  so. 

Your  complainant  therefore  prays : 

1.  That  it  may  be  declared  that  your  complainant*s 
title  to  the  said  lands  was  accepted  by  the  said  defendant. 

2.  That  an  account  may  be  taken  of  the  amount  due 
to  your  complainant  for  principal  and  interest  under 
and  by  virtue  of  the  said  agreement,  and  that  the  said 
defendant  may  be  ordered  to  pay  your  complainant  the 
amount  so  to  be  found  due,  together  with  the  coats  of 
this  suit,  your  complainant  being  ready  and  hereby 
ofiering  to  perform  the  said  agr^ment  specifically  on 
his  part. 

3.  And  in  default  of  such  payment  that  the  said 
agreement  may  be  rescinded,  and  the  interest  of  the 
said  defendant  in  the  said  lands  foreclosed. 

4.  And  for  that  purpose  that  all  proper  directions 
may  be  given  and  accounts  taken,  and  that  your  com- 
plainant may  have  such  further  and  other  relief  in  the 
premises  as  to  your  lordships  shall  seem  meet. 

And  your  complainant  wilherer  pray,  &o. 
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Bill  to  declare   aUolute  deed  to  have  been  intended  hy  way  of 
seeurity  only^  and  for  redemption. 

1.  For  several  years  prior  to  and  at  the  date  of  the  indenture  of 
bargain  and  sale  next  hereinafter  mentioned,  your  complainant 
was  seised  in  fee  simple  of  or  otherwise  well  entitled  to  lot  number 

one,  in  the  first  concession  of  the  township  of ,  in  the  county 

of ,  and  Province  of  Canada,  containing  by  admeasurement 

two  hundred  acres  of  land,  more  or  less.  ,* 

2.  Shortly  before  the  date  of  the  said  indenture  your  complainant 
being  in  want  of  money  applied  to  the  said  defendant  to  advance  to 
bim  the  sum  of  £100  on  the  security  of  the  said  land,  and  it  was 
agreed  by  and  between  your  complainant  and  the  said  defendant 
that  the  said  defendant  should  advance  to  your  complainant  the 
said  snm  of  jSIOO,  and  that  your  complainant  should  convey  the 
said  land  to  the  said  defendant  as  security  for  the  re-payment  of  <he 
same,  with  interest  thereon  at  the  rate  of  six  per  centum  per  annum. 

8.  Accordingly  in  pursuance  of  the  said  agreement,  on  the 

day  of in  the  year,  &;c.,  the  said  defendant  paid  to  your  com- 
plainant the  said  sum  of  £100,  and  your  complainant  thereupon  by 
indenture  dated  and  executed  on  the  said  last  mentioned  date,  and 
made  between  your  complainant  of  the  one  part  and  the  said  defen- 
dant of  the  other  part,  conveyed  the  said  land  to  the  said  defendant 
absolutely  in  fee  simple. 

4.  The  said  indenture,  though  absolute  in  form,  was  intended  by 
your  complainant,  and  it  was  expressly  understood  between  your 
complainant  and  the  said  defendant  that  it  should  stand  only  as  a 
security  for  the  re-payment  of  the  said  sum  of  £100  and  interest 
thereon  at  the  rate  of  six  per  centum  per  annum  from  the  date  of 
the  said  indenture,  and  that  upon  such  re-payment  the  said  defen- 
dant should  re-convey  the  said  land  to  your  complainant  free  from 
all  incumbrances. 

5.  Your  complainant  has,  since  the  date  of  the  said  indenture, 
continuously  been,  and  he  now  is,  in  possession  and  actual  occupa- 
tion of  the  said  land,  and  he  has  dealt  with  and  used  the  same  in 
all  respects  as  the  absolute  owner  thereof. 

6.  Your  complainant  has  paid  divers  sums  of  money  to  the  said 
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defendant  in  account  of  the  Baid  sum  of  £100  and  interest^  and 
there  is  now  due  in  respect  thereof  to  the  eaid  defendant  the  sum 
of ,  or  thereabouts. 

7.  The  said  defendant  professes  and  pretends  that  the  8aid 
indenture  was  not  intended  merely  as  secnritj^  and  he  claims,  or 
pretends  to  claim,  an  absolute  title  to  the  said  land  th^eunder,  and 

he  has  lately,  to  wit,  on  the day  of  ,  commenced  an 

action  of  ejectment*  against  your  complainant  in  Her  Majesty's 
Court  of  Queen's  Bench  for  Upper  Canada,  for  the  purpose  of 
obtaining  possession  of  the  said  land. 

8.  Shortly  after  your  complainant  was  served  with  the  writ  in  the 
said  action  of  ejectment,  he  tendered  to  the  said  defendant  the  som 
of  £ — ^  being  the  amount  due  at  the  date  of  the  said  tender  to  the 
said  defendant  in  respect  of  the  said  sum  of  £100,  and  interest  as 
afdtesaid,  and  of  the  costs  of  the  said  action  of  ejectment,  but  the 
said  defendant  refused  to  accept  the  same,  and  he  is  still  proeeeding 
with  his  said  action  of  ejectment,  and  he  intends  to  and  will,  unless 
restrained  by  this  honourable  court,  turn  your  complainant  out  of  the 
possession  of  the  said  land. 

9.  Your  complainant,  moreover,  is  apprehensive  that  the  said 
defendant  will,  unless  restrained  by  this  honourable  court,  convey 
the  said  land  to  -a  purchaser  for  valuable  consideration,  without 
notice,  or  otherwise  incumber  the  said  lands,  and  that  the  rights 
and  remedies  of  your  complainant  in  the  premises  will  be  thereby 
endangered,  if  not  altogether  destroyed. 

10.  Toi^r  complainant  therefore  prays : 

1.  That  it  may  be  declared  that  the  indenture  here- 
inbefore mentioned,  though  absolute  in  form,  wis  in- 
tended by  way  of  security  only  for  the  re-payment  of 
the  sum  of  £100  and  interest  thereon  at  the  rate  of  mx 
per  centum  per  annum  from  the  date  of  the  said  inden- 
ture, and  that  your  complainant  is  entitled  to  redeem 
the  said  land  on  payment  of  the  amount  due  in  respect 
of  the  said  last  mentioned  sum  and  interest,  and  ike 
costs  of  the  said  action  of  ejectment  up  to  tiie  date  of 
the  said  tender. 
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2.  That  an  account  may  be  taken  of  the  amount  due 
in  respect  of  the  said  last  mentioned  sums,  and  that 
your  complainant's  costs  of  this  suit  as  taxed,  and  of  the 
said  action  of  ejectment  after  the  date  of  the  said  tender 
may  be  set  off  against  the  amount  so  to  be  found  due, 
and  that  on  payment  of  the  balance  the  said  defendant 
may  be  ordered  to  re-convey  the  said  land,  free  and 
clear  of  all  incumbrances  created  by  him,  and  deliver 
up  all  deeds  and  writings  in  his  custody  or  power 
relating  thereto,  upon  oath,  to  your  complainant,  or  to 
whom  he  may  appoint. 

8.  And  that  in  the  meantime,  the  said  defendant,  his 
attorneys,  solicitors  and  agents,  may  be  restrained  by 
the  order  and  injunction  of  this  honorable  court,  (for 
which  writ  your  complainant  prays,)  from  further  prose- 
cuting his  said  action  of  ejectment,  and  from  instituting 
any  other  action  or  proceeding  for  the  purpose  of  ejecting 
your  complainant  from  the  said  land,  and  from  conveying 
away  or  incumbering  the  said  land  in  any  way  whatever. 

4»  Further  relief,  &c. 


PEMUBBEBS. 

rttUminary  obunati<m.^He»  Order  XL  of  the  Orders  of  June,  1868,  pp.  M,  #| 
seq.  sitpra. 

Where  a  defendant  is  not  concerned  in  the  whole  of  a  suit,  and  the  part  in  which 
he  is  ooncemed  can  properly  be  separated  from  the  rest  he  can  object  to  the  biU  as 
mnltifiurioos,  not  howeyer  where  the  parts  of  a  suit  follow  one  another,  and  the  part 
is  which  the  objecting  defendant  is  interested  mast  be  disposed  of  before  the  other 
pari  can  be  entered  on.    (QiUespie  t.  Groyer,  8  Grant,  668.) 

Full  title  of  cause. 

Commencement. 

The  demurrer  of *—  defendant  to  the  bill  of  complaint  (g)  of 

the  above  named  plaintiff. 


(ff)  If  the  biU  has  been  amended  after  a  former  demnrrer  say  "  to  the  amended 
m  of  oomplaiBt,  fte."    (Smith  t.  Bryon,  8  Mad.  428.) 
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Thb  defendant,  by  protestation,  not  confessing  or  acknowledging 
all  or  any  of  the  matters  or  things  in  the  plaintiff 's  bill  of  complaint 
contained  to  be  true  in  such  manner  and  form  as  the  same  are 
therein  set  forth  and  alleged,  doth  demur  to  the  said  bill,  and  for 
cause  of  demurrer  sheweth,  that,  &c. 

Conclusion. 
Wherefore,  and  for  divers  other  imperfections  and  good  causes  of 
demurrer  appearing  in  the  said  bill,  this  defendant  doth  demur 
thereto,  and  prays  the  judgment  of  this  honourable  court  whether 
he  shall  be  compelled  to  make  any  answer  to  the  said  bill,  and  prays 
to  be  hence  dismissed  with  his  reasonable  costs  and  charges  in  this 
behalf  sustained. 

Demurrer  for  want  of  equity. 

That  the  plaintiff  hath  not,  in  and  by  his  said  bill,  made  or  stated 
such  a  case  as  entitles  him  in  a  Court  of  Equity  to  any  relief  as 
against  this  defendand,  as  to  the  matters  contained  in  the  said  bill, 
or  any  of  such  matters.    Wherefore,  &c. 

Another  form. 

That  it  appears  by  the  plaintiff's  own  showing  by  the  said  bill, 
that  he  is  not  entitled  to  the  discovery  or  relief  prayed  by  the  bill 
against  this  defendant,  {or  these  defendants  or  either  of  them.) 
Wherefore,  &c. 

Another  form. 

That  the  said  bill  doth  not  contain  sufficient  (or  any)  matter  of 
equity  whereon  this  court  can  ground  any  decree  in  favour  of  the 
said  plaintiff,  or  give  the  plaintiff  any  relief  against  this  defendant* 
Wherefore,  &c. 

Demurrer  for  want  of  parties. 

And  for  (further)  cause  of  demurrer  shews  that  it  appears  by  the 
said  bill  that  there  are  divers  other  persons  who  are  necessary  par- 
ties to  the  said  bill,  but  who  are  not  made  parties  thereto.    And  in 


Digitized 


by  Google 


FOEHS  OF  PBOOfiSBIKaS.  333 

[DXKUSBKK  fob  HULTUABI0U8NES8  AND  STATUTl  Of  VBAUD8. — ^AN8W1B8.] 

particular  it  appears  by  the  said  bill  that  A.  B.,  in  the  said  bill 
named,  ought  to  have  been  made,  and  is  a  necessary  party  to  the 
sud  bill,  but  that  he  is  not  made  a  party  thereto.    Wherefore,  &c. 

Demurrer  for  muUifartousnesB. 
That  it  appears  by  the  said  bill  that  the  same  is  exhibited  against 
this  defendant  and  the  several  other  persons  therein  named  as  defen- 
dants thereto  for  distinct  matters  and  causes,  in  several  whereof,  as 
appears  by  the  said  bill,  this  defendant  is  not  in  any  manner  inter- 
ested or  concerned,  and  that  the  said  bill  is  altogether  multifarious. 
Wherefore,  &c. 

Ar^ther  form. 
That  the  said  bill  is  exhibited  against  this  defendant  and  against 
several  other  defendants  to  the  said  bill,  for  several  and  distinct 
and  independent  matters  and  causes  which  have  no  relation  to  each 
other,  and  in  which,  or  in  the  greater  part  of  which,  this  defendant 
is  in  no  way  interested  or  concerned,  and  ought  not  to  be  implicated. 
Wherefore,  &c. 

Demurrer  of  the  Statute  of  Frauds. 
That  it  appears  by  the  said  bill,  that  neither  the  promise  or  con- 
tract which  is  alleged  by  the  said  bill,  and  of  which  the  plaintiff,  by 
the  said  bill,  seeks  to  have  the  benefit,  nor  any  memorandum  or 
note  thereof,  was  ever  reduced  into  writing  or  signed  by  this  defen- 
dant, or  any  person  lawfully  authorised  thereunto  within  the  mean- 
ing of  the  Statute  of  Frauds.    Wherefore,  &c. 


ANSWEBS. 

PreUminary  observations, — In  preparing  the  answer  of  an  infant,  it  is  material  to 
bear  ia  mind  that  the  common  answer  will  not  be  sufficient  to  enable  him  to  make 
aay  affirmatiTe  case.  If  his  case  rests  on  grounds  not  disclosed  by  the  plaintiff's 
biU,  they  must  be  stated  in  the  answer.  (Powys  t.  Mansfield,  6  Sim.  665 ;  Holden 
T.  Heam,  1  Bea.  445,  456 ;  Lane  t.  Hardwioke,  9  Bea.  148.) 

If  a  defendant  does  not  insist  by  his  answer  upon  the  benefit  of  the  Statute  of 
Frauds ;  he  cannot  aTail  himself  of  its  provisions  at  the  hearing,  although  he  denies 
the  agreement  set  up  by  the  biU.  (Clifford  t.  Turrell,  1  Y.  &  C.  G.  C.  188 ;  Baskett 
T.  Cafe,  4  PeO.  &  8.  888.) 
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As  to  fbe  Statute  of  LHnitatioiis  a0  a  defonee,  ae«  Holding  t.  Barton,  1  8m.  ft  Q. 

ipp.   XXT. 

A0  to  tbe  genonl  naturt  of  aBSwen  and  the  praotioo  thereoB,  aee  Order  XII., 
800. 1-6,  pp.  67  et  teq. 

The  answer  must  be  in  the  ftrtt  person,  and  divided  into  paragraphs,  nnmbered 
oonsecatiTelj,  each  paragraph  oontaining  aa  nearly  as  may  be  a  separate  and  dia- 
tinot  aUegatien.    See  A^a  page  260. 

An  answer  is  a  fall  defence  as  to  both  law  and  fact ;  and  therefore  erery  objeotion 
which  nay  be  taken  by  demurrer,  may  also  be  taken  by  way  ai  answer.  The  pleader, 
when  an  objection  of  this  character  is  taken  by  answer,  should  craTO  that  the  de- 
fendant may  have  the  same  benefit  as  if  he  had  demurred.  This  double  mode  of 
S leading  is  adyisable  only  in  those  oases  in  which  the  question  whether  the  bill  is 
emurrable  is  a  doubtM  one,  and  where  the  defendant  is  advised  that  his  substantial 
defence  is  on  the  merits. 

Farm  of  answers. 
In  Chahgebt, 

Between  John  Smith,  Plnnkii^ 

and 

John  Styles, 

and  John  Roe,  Defendants. 

The  answer  (A)  of  John  Styles,  (t)  one  of  the  above  named 
defendants,  (or  the  above  named  defendants,  as  the  ease  may  he^) 
to  the  bill  of  complaint,  {or  amended  bill  of  complaint,)  {h)  of  the 
above  named  plaintiff.  (2) 

In  answer  to  the  said  bill,  I^  the  said  John  Styles^  saj  na 
follows : — 

(h)  If  the  answer  be  a  supplemental  one  commence,  **  The  supplemental 
of ." 

(t)  If  the  defendant  is  misnamed  in  the  bill  the  answer  should  oommenoe,  <<  The 
answer  of  C,  P.  in  the  bill  by  mistake  called  P.  P.  one  of,  &c." 


(k)  If  the  defendant  has  not  personacDy  amswered  the  origima  bin,  1^  term  ^ttie 
ed^'  should  not  be  used.    (Rigby  t.  Rigby,  9  Bear.  811.)    If  the  bin  be  anended  * 
second  time  and  the  defendant  puts  in  a  third  answer  it  emould  be  to  the  <<  Moendly 
amended  biU  of  complaint." 

(Z)  Where  the  plaintiff  is  an  infant,  lunatic,  or  married  woman  suiac  by  neM 
friend  or  committee,  &c.,  it  should  be  so  stated  as  « to  the  MH  of  oempliuiit  of  tbe 

above  named  plaintiff,  A.  B.,  an  infant  by ,  his  next  friemi^"  or  •*  A.  B.,  Ibt  vM 

of ,  by ,  her  next  friend,"  as  the  case  may  be. 
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Annper  qf  an  iftfant  (m) 

The  ansTf  er  of  Ann  Smithy  one  of  the  above  named  -defendants^ 
an  infant  under  the  age  of  twenty-one  years,  by  John  Boe^  her 
guardian.  In  answer  to  the  said  bill,  I,  Ann  Smithy  by  John  Moe^ 
my  guardian,  say  as  follows : — 

I  am  an  infant  nnder  the  age  of  twenty-one  years,  that  is  to  say, 

of  the  age  of years,  and  I  submit  my  rights  and  interest  in  the 

matters  in  question  in  this  cause  to  the  care  and  protection  of  this 
honourable  court 

Antwer  of  lunatic  and  his  committee. 

The  joint  and  several  answer  of  John  Smithy  a  lunatic,  by  John 
£oe,  his  (guardian  and)  committee,  and  the  said  John  Boe^  two  of 
the  above  named  defendants,  to  the  bill  of  complaint  of  the  above 
named  plaintiff. 

Jurats  to  answers. 

The  form  of  the  usual  jurat,  and  that  for  an  illiterate  person  (n) 
will  be  found,  supta  pp.  58,  59. 

In  the  case  of  an  illiterate  person  where  the  answer  is  read  over 
by  the  commissioner^  the  jurat  may  be  in  the  following  form : 

The  defendant,  C,  P.,  on  the  — —  day  of j  appeared 

before  me  at  my  chambers  in and  not  being  able  to  read 

or  write,  the  foregoing  answer  was  read  over  by  me  to  the  said 


(m)  An  it^fani,  answers  by  guardian,  and  a  hmatie,  so  fonnd  bj  inqnirition,  by 
bis  committee.  A  married  woman,  answering  in  respect  of  an  interest  Tested  in  ber 
bnsband  in  her  rigbt,  answers  Jointlj  with  bim,  and  it  is  in  effect  tbe  answer  of  ber 
bosband.  But  if  sbe  answer  in  respect  of  ber  8q>araie  estate^  or  if  for  any  reason  sbe 
aaswsTi  #ispara(0^,  iha  antwen  in  ber  own  name.  8ee  Order  XII^  sec  1,  pp. 
61,  62,  it^a. 

An  ordtf  must  be  obtained  for  a  married  woman  to  answer  te^^aratdy  f^om  ber  bus" 
band.    See  Order  XII.,  seo.  1,  page  61,  n^a. 

(n)  If  tbe  cmnmisstoner  does  not  read  otot  tbe  answer  tbe  nark  riiould  be 
attested  by  tbe  witness,  and  tbe  witness  sbould  be  first  sworn  tbat  be  bad  truly  and 
faitbfollY  read  tbexontents  of  tbe  answer  to  tbe  defendant,  and  tbat  be  saw  bim 
make  bis  mark  tbereto.  (Wilton  t.  Clifton,  2  Hare,  585.)  It  will  not  Titiate  ibe 
junU  sbould  it  omit  to  state  tbat  tbe  defendant  appeared  perfectly  to  understand 
tbt  answer.    iJM,) 
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defendant,  who  appeared  perfectly  to  understand  the  same,  and  made 
his  mark  thereto  in  my  presence,  and  the  said  defendant  was  there- 
upon sworn  before  me  that  the  same  was  true  of  his  own  know- 
ledge, except  as  to  matters  which  are  therein  stated  to  be  on  his 
information,  and  as  to  those  matters  he  believed  it  to  be  true. 

Jurat  to  answer  of  married  women. 

The  defendant  C.  D.,  on  the day  of ,  appeared 

before  me  at  my  chambers  in ,  and  signed  the  foregoing 

answer  in  my  presence,  and  was  thereupon  sworn  before  me  pursu. 

ant  to  an  order  dated  the day  of  ,  whereby  she  is 

at  liberty  to  answer  separate  from  her  husband,  that  she  had  read 
the  said  answer,  &c. 

Jurat  to  answer  of  guardian  of  infant.  (<?) 
A.  B.,  guardian  of  the  infant  defendant  C.  D.,  assigned  pursuant 

to  an  order  dated  the day  of ,  appeared  before 

me  at  my  chambers  in ,  and  signed  the  foregoing  answer 

in  my  presence,  and  was  thereupon  sworn  before  me  that  he  had 
read  the  said  answer  and  knew  the  contents  thereof,  and  that  he 
believed  it  to  'be  true. 

Affirmation  to  Quaker's  answer. 

The  defendant  C.  D.,  on  the day  of j  appeared 

before  me  at  my  chambers  in ,  and  signed  the  foregoing 

answer  in  my  presence,  and  thereupon  affirmed  before  me  that  he 
had  read  the  said  answer,  &c. 

Jurat  to  joint  answer. 
The  defendants  C.  D.  and  E.  F.^  on  the day  of , 

(o)  The  following  is  the  oath  ftdministered  to  the  gnardiaD  where  the  \aiuX 
answers  jointly  with  others.  *'  Ton  do  swear  that  so  much  of  this  answer  of  the 
infant  defendant  as  ooncems  the  said  infant  yon  beUeye  to  be  tme.  So  h^  jo* 
God." 

If  the  goardian  he  a  co-defendant  he  should  sign  t^ce,  onc6  for  himself  vsA  t 
second  time  as  *'  guardian  of  the  aboTe  named  infant,  G.  D.,"  and  in  such  case  two 
oaths  should  be  administered,  one  as  defendant,  the  other  as  guardian,  and  the  ju- 
rat will  bo  altered  accordingly.    (1  Smith  Gh.  Pr.,  7th  ed.  485.) 
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appeared,  kCy  and  were  thereupon  severally  sworn  before  me  that 
they  had  read  the  said  answer,  &c. 

Corporations. 
The  answer  of  a  corporation  is  taken  under  their  corporate  seab 
which  is  affixed  at  the  bottom  of  the  answer-and  near  it  is  written 

"  Sealed  with  the  common  seal  of,  &c.,  this —day  of 

&c." 

A.  B.,  President,  or  other  head  officer  of  the  company. 


NOTICES  OF  MOTIONS,  (p) 
Full  title  of  cause. 


Commencement  of  notice  of  motion  to  the  court. 
Take  notice  that  this  honourable  court  will  be  moved  on  Monday 

the day  of A.D.,  186-,  at  the  hour  of  ten  of  the 

clock  in  the  forenoon,  or  at  such  other  hour  as  the  court  may  sit  or 
counsel  can  be  heard  for  and  on  behalf  of  the  above  named  plaintiff 
for  an  order  that,  &o. 

Conclusion. 

And  take  notice  that  in  support  of  such  motion  will  be  read 
the  affidavits  of  {stating  them)  this   day  filed,  and  the  exhibits 

(p)  The  practitioiier  wiU  find  full  information  as  to  motions  in  pages  89,  et  teq,, 
and  176,  et  teg.,  supra. 

Care  shonld  be  taken  to  express  in  the  notice  when  leaTe  of  the  court  has  been 
obtained  authorising  it  to  be  given,  thus :  **  By  special  leave  of  the  court  for  this 
purpose  obtained  this  day."  For  if  notice  be  given  by  leave,  the  leave  must  be 
stated  in  the  notice  of  motion.  (HiU  v.  Bemell,  2  M.  &Cr.  641.)  As  to  short  notice 
of  motion.  (Hart  v.  Tulk,  6  Hare.  611.)  Leave  may  be  given  to  ^erve  a  notice  of 
motion  for  an  injunction  with  the  bill,  but  not  before  the  biU  is  filed.  (Simmons  t. 
Heaviside,  22  Bea.  412.) 

The  notice  of  motion  must  state  the  names  of  the  parties  to  it  fully  and  correctly. 
(Davis  T.  Barrett,  7  Bea.  171 ;  Rowlatt  v.  Gattell,  2  Hare,  186 ;  Pollard  v.  Doyle,  2 
W.  R.  609.)  And  it  must  state  distinctly  what  the  party  moving  wishes  to  obtain  by 
his  motion.  (Danieirs  Chan.  P.,  8rd  ed.,  1196.)  The  misnomer  of  a  party  in  the 
affidavit  of  service  will  be  a  ground  for  discharging  the  order  made  thereon  (Salo- 
mon T.  Stalman,  4  Bea.  248.) 

Notice  of  motion  to  discharge  an  order  for  irregularity  must  state  the  iiregularily 
complained  of. 

43 
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therein  referred  to  ({f  90)  and  the  pleadings  and  other  proeeedn^ 

in  this  cause.    Dated  this  ■  di^  of ^  A.D.  186^. 

YonrSi  ko^  A.  B., 

Plaintiff's  Solidtors. 
To  the  above  named  defendant,  and  to  —— —  bis  solicitors.. 

Commeneement  of  fnciion  m  chanAer9. 
Take  notice  that  this  honourable  court  will  be  mored  before  the 

presiding  judge  in  chambers  on  Tuesday  the day  of 

A.D.)  186-,  at  the  hour  of  ten  of  the  clock  in  the  forenoon,  or  at 
such  other  hour  as  chambers  may  be  held  for  and  on  behalf  of 
the  above  named for  an  order  that^  ko. 

Ooneluiian. 

And  take  notice  that  in  support  of  such  application  will  be  read 
the  affidavit  of  {$tating)  this  day  filed  and  the  exhibits  therein 
referred  to  {if  uo)  and  the  pleadings  and  other  proceedings  in  this 
cause.    Dated,  &c. 

Motion  far  leave  to  enlarge  time  fbr  filing  affidavit  under  four^ 
order  for  jn'odiiction. 

That  the  time  within  which  the  said  defendant  is  to  file  an  affida- 
vit, and  produce  and  leave  with  the  registrar  under  the  plaintiff's 
order  for  production  obtained  in  this  cause,  and  dated  the    ■ 

day  of ,  may  be  enlarged  until  the day  of 

next,  and  that  the  costs  of  this  application  may  be  costs  ia  the 
oause.    (Mention  affidavit  to  be  need  in  eupport  of  applieatim.) 

Motion  for  time  to  answer. 

# 

That  he  may  have further  time  to  answer  or  demur,  not 

demurring  alone  to  the  plaintiff's  bill. 

Motion  to  open  Mddinge. 

That  the  premises  being  lot  No.  1  in  the  Ist  ooneessien  of  dia 

township  of  York,  in  the  county  of    » being  part  of  the  fio- 

mises  directed  by  the  decree  {or  order)  in  this  cause,  bearing  dste 
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Ae clay  of    ■         ,  to  be  sold,  may  bo  re-sold,  Ihe  said 

hereby  propoamg  and  submitting  to  give  £ for  the 

same,  being more  than  was  bid  for  the  said  lot  at  the  former 

sale.    {Mention  what  is  to  be  read  in  support  of  the  application.) 

For  an  injunction  to  stay  proceedings  at  law.  (g) 
That  the  defendant  ■  may  be  restrained  from  commencing 

or  prosecuting  any  action  or  other  proceeding  at  law  against  the 
plaintiff  for  the  recovery  of  the  sam  of  £  — ^^  in  the  plaintiff's  bill 
mentioned,  or  for  or  in  respect  of  the  matters  mentioned  in  the 
j^atnliff 'a  bill,  or  any  of  them,  until  the  further  order  of  this  court. 

For  the  appointment  of  a  receiver. 
That  some  proper  person  may  be  appointed  a  receiver  of  the  rents 
and  profits  of  the  estates  in  the  pleadings  in  this  cause  mentioned 
with  the  usual  directions. 

For  an  injunction  to  stay  waste. 

That  the  defendant  ■■■  and  his  agents,  workmen  and  ser« 
Tants,  may  be  restrained  from  {following  the  prayer  of  the  hiU) 
uatil  the  hearing  of  this  cause  or  fmrther  order  of  this  court. 

To  dismiss  hill  for  want  of  prosecution,  (r) 

That  the  bill  filed  in  this  cause  may  stand  dismissed  out  of  court, 
with  costs  to  be  taxed  by  the  master  of  this  court  for  want  of 
prosecution. 

!Fo  amend  JriU. 
That  the  {Ulainirff  may  be  at  liberty  to  amend  hts  bill  of  com» 

(g)  In  order  to  obtain  an  it^nnction  for  stay  of  prooeedings  at  law,  an  application 
mnat  bo  made  to  the  court  upon  affidavit,  Terifying  the  facta  alleged  in  the  bill. 
The  apptication  may  be  made  ex  partt^  LeaTO  should  also  be  obtained,  if  necessa^,  to 
jerta  the  notice  of  moUon  and  copy  of  the  bill  upon  the  attorney  for  the  plaintiff  at 
Uw.  For  practice  hereon  see-Order  XXVII.,  sec  1,  page  119,  and  oases  there  cited. 

(r)  For  practice  as  to  dismissal  of  bHl  for  want  of  prosecntion,  see  Order  XXTV., 
sec  1,  page  114,  and  notes  and  cases  thereon. 

Where  an  infunt  sues  by  next  friend,  the  notice  should  \Mhy1he  infant  hy  hitmxt 
frimd,  and  not  Ity  the  next  friend  merely.   (Rdduok  v.  Boultbee,  2  Sim.  N.  S.  228.) 
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plaint  herein,  in  the  following  particulars,  to  wit :     (Sere  etaie  the 
required  amendment.)    And  take  notice,  &c. 

To  take  bill  pro  confesso. 

That  the  plaintiff  may  be  at  liberty  forthwith  to  set  this  cause 
down  to  be  heard,  in  order  that  his  bill  of  complaint  may  be  taken 
pro  confesso  against  the  said  defendant.     And  take  notice,  &c. 

To  enlarge  time  for  payment  of  mortgage  money. 

That  upon  the  said  defendant,  A.  B.,  paying  unto  the  plaintiff, 

C.  D.,  on  or  before  the day  of ,  {the  day  appointed  for 

paymenty)  the  sum  of  £ ,  found  due  to  the  said  plaintiff  for 

interest  and  costsx  on  his  mortgage  security  in  question  in  this 
cause,  the  time  appointed  for  the  said  defendant  to  redeem  herein 

may  be  enlarged  for  a  period  of months,  or  for  such  other 

period  as  the  court  may  direct.     And  take  notice,  &c. 

That  a  purchaser  may  he  ordered  to  pay  his  purchase  money  into 

court. 

That  A.  B.,  who  has  been  declared  the  purchaser  at  the  sum  of 

£ ,  of  the  premises  comprised  in  lot ,  of  the  premises 

in  question  in  this  cause,  as  mentioned  in  the  report  confirming  the 

sale  herein,  may  be  ordered  on  or  before  the day  of  ^— 

next,  to  pay  into  court,  with  the  privity  of  the  registrar  of  this 

court,  to  the  credit  of  this  cause,  the  said  sum  of  £ ,  and 

interest  thereon,  at  the  rate  of  siz  per  centum  per  annum  from  the 

day  of  to  the  day  of  payment,  the  amount  thereof 

to  be  yerified  by  affidavit,  and  that  the  said  A.  B.  may  be  ordered 
to  pay  the  costs  of  this  application.     And  take  notice,  &c. 

To  assign  guardian. 

That ,  of  the  (city)  of  {Toronto,)  in  the  county  of 

(Yorky)  Esquire,  one  of  the  solicitors  of  this  honourable  court,  qm^ 
be  assigned  guardian  ad  litem  to  the  above  named  infant  defendai^ 
A.  B.,  by  whom  he  may  answer  the  bill  in  this  cause,  and  defcsvi 
this  suit.    And  take  notice,  &c. 
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For  security  for  eoits. 
That  the  plaintiff  do  procure  some  sufficient  person  or  persons^ 
resident  within  the  jurisdiction  of  this  court,  to  give  security  on 

his  hehalf  in  the  penal  sum  of  not  less  than pounds,  to 

answer  the  costs  of  the  said  defendant,  in  case  this  court  shall  think 
fit  to  award  anj  before  the  said  defendant  shall  be  obliged  to  put 
in  his  answer  to  the  bill  in  this  cause,  and  that  in  the  meantime  all 
proceedings  herein  may  be  stayed.    And  take  notice,  &c. 

Jbr  an  order  nisi  to  dismiss  biU  on  default  in  giving  security. 

That  the  plaintiff  do  within  fourteen  days  from  the  date  of  such 
order,  procure  some  sufficient  person  or  persons,  resident  within 
the  jurisdiction  of  this  court,  to  give  security  on  his  behalf,  pursu- 
ant to  an  order  made  herein,  bearing  date  the day  of , 

and  in  default  thereof,  that  the  bill  of  complaint  of  the  said  plain- 
tiff do  stand  dismissed  out  of  this  honourable  court  as  against  the 
said  defendant,  with  costs  to  be  taxed  to  the  said  defendant,  and 
paid  by  the  said  plaintiff  forthwith  thereafter.  And  take  notice, 
that  in  support  of  such  application  will  be  read  the  said  order, 
bearing  date  the day  of ,  and  an  affidavit  [or  admis- 
sion) of  service  thereof,  and  also  the  certificate  of  the  {deputy) 
registrar  of  this  court  {at .) 

Notice  of  motion  for  decree. 
That  {recite  the  prayer  of  the  bill  or  so  much  as  may  be  necessary) 
or  for  such  other  decree  as  the  nature  of  the  case  may  require,  and 
as  this  honorable  court  may  think  the  plaintiff  entitled  to.    And 
take  notioe,  &c. 

For  order  for  suI>stitutional  service  on  attomey-at-law. 
That  service  of  an  office  copy  of  the  bill  in  this  cause  with  the 
e«idorsement  required  by  the  General  Orders  of  this  court  upon  A.B., 
t]i0  attomey-at-law  of  the  above-named  defendant  C.  D.,  may  be 
deeoAed  good  service  on  the  said  defendant.    And  take  notice,  &c. 

To  discharge  receiver  on  payment  of  money  into  court. 
Tlttt  A.  B.,  the  receiver  appointed  in  this  cause  may  be  discharged, 
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and  that  he  may  pass  his  aoc<nuM  b^fere  the  master  of  this  oonrt 

i^t ,  and  pay  the  balance  thereof  into  court  to  the  eredit 

of  this  cause  subject  to  the  further  order  of  this  court,  and  that 
upon  payment  of  the  said  balance  into  court  as  aforesaid,  ihe  recog- 

laizance  {or  bond)  filed  herein,  dated  the day  of ^  entered 

into  by  the  said  A.  B.,  together  with  C.  IX  and  S»  F*,  his  sureties, 
may  be  vacated.    And  take  notice,  &c. 

For  ipeeial  itkfunetioiu 
That  an  iigunctkm  may  be  awarded  against  the  defendant  A.  B., 
to  restrain  him,  his  agents,  servants,  and  workmen,  from  (reeUe  $o 
muoh  of  the  prayer  of  the  biU  a$  relates  to  the  iry'unction)  until  the 
hearing  of  this  cause  or  until  the  further  order  of  this  court*  And 
take  notice,  &c. 

For  injunetion  to  stay  cutting  fff  timber. 
That  an  injunction  may  be  awarded  to  restriun  the  aboye-named 
defendant  A.  B.,  his  servants,  workmen,  and  agents,  from  cutting 
down  or  removing  any  timber  and  other  trees  now  standmg,  grow- 
ing, and  being  upon  lot  number ,  in  the        ■  concession  cf, 

ko.    And  take  notice,  &c. 

To  dissolve  injunction. 
That  the  injunction  awarded  in  this  c%use  against  the  said  A  B.| 
his  servauts,  workmen,  and  agents,  {or  as  the  case  may  he,)  to  re- 
straud  tiie  said  A.  B.,  {Jiere  foUow  the  injunetion^)  may  be  dissolved. 


NOTICES  GEKERALLT. 

Of  filing  answer. 
Short  tkle  of  cause. 
Take  notice  that  the  answer  of  the  defendant  A.  B.,  {or  the  joint 
uiswer  of  the  defendants  A.  B.  &  C.  D.,)  to  the  plaintiff's  {amsndsij 
bill  in  this  cause  has  been  this  day  filed. 

Pated  this day  of ,  A.D.  1868. 

ToE.P.,  )  G.H., 

Plaintiff's  S^citor.  )       Solictor  for  the  said  de&ndflBtti 
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Cf  JUing  replioation. 
T^e  ttotiee,  that  the  plaintiff  has  this  day  filed  his  replication 
herein  in  the  following  form,  to  wit.,  {here  copy  repUeatian.) 

Dated  this day  of ,  A.D,  1868. 

To  the  defendant  A.B.,  1         .  E.  F., 

and  to  0. 2>.  his  SoUcitor.  /  Plaintiff's  Solicitor. 

To  admit  documents. 
Take  notice  that,  that  the  plaintiffs  propose  to  adduce 
in  eyidenee  in  this  cause  the  several  documents  hereinafter 
**lnentioned,  which  said  documents  have  .been  inspected  by  you 
(s)  and  that  yon  are  required  to  admit  that  such  of  the  said 
documents  as  are  specified  to  be  originals  were  respectively  made 
and  executed  as  they  purport  respectively  to  have  been,  that  such 
as  are  specified  as  copies  are  true  copies,  and  that  such  documents 
as  are  stated  to  have  been  served,  sent,  or  delivered,  were  so  served, 
sent,  or  delivered,  respectively,  saving  all  just  exceptions  as  to 
the  admissibility  of  all  such  documents  as  evidence  in  this  cause ; 
or  to  make  such  other  admission  as  you  can  in  respect  of  the 
said  documents  within  four  days  from  the  date  hereof. 

Dated  this day  of ,  A.D.  1863. 

A.  B.,  Solicitor  for  plaintiffs. 
{Mere  $et  out  documer^.) 

To  produce  documents  at  the  examination  of  witnesses  and  hearing. 
Take  notice,  that  you  are  hereby  required  to  produce  at  the  ex- 
amination of  witnesses  in  this  cause,  at  the •  of on 

Tuesday  the day  of 1863,  or  whenever  the  said 

examination  shall  take  place,  and  also  at  the  hearing  of  this  cause^ 
the  following  documents,  viz.,  {set  out  documents  which  are  specially 
required  to  be  produced^)  and  all  deeds,  books,  papers,  writings 
and  documents,  whatever  in  your  custody  or  power  relating  to  the 
matters  in  question  in  this  cause. 

(«)  If  tbe  dooamento  hare  not  been  inspected  bj  the  oppoBite  party,  say  <' which 
aidd  documents  may  be  inspected  by  the  defendant  his  solicitor  or  agent,  at  the 

office  of  — —  in  — — —  between  the  hoars  of —  on  the  —  day 

of ^,A.D.  1868." 
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To  settle  minutes  of  {or  to  pass)  decree  or  order. 
Take  notice  that  the  registrar  will  settle  the  minutes  of  {or  will 

pass)  the  decree  {or  order)  herein  to-morrow,  at —  of  the 

clock  in  the noon,  at  his  chambers  at  Osgoode  Hall,  in 

the  city  of  Toronto. 

Dated  this day  of ,  A.D.  1863. 

A.B.,  Solicitor. 


AFFIDAVITS.  / 

Prdminary  observaUani.'^An.  ftffidayit  mdst  be  entitled  in  tiie  tuHll  style  of  the  cana^ 
and  mast  contain  the  Christian  and  surname,  (in  full  without  any  initials,.)  the  plaoej^ 
of  residence,  description  and  addition  of  the  deponent.  The  place  of  reaidenoe  of^ 
a  party  to  the  cause  need  not  be  particularly  described,  if  it  is  stated  that  he  is 
**  the  above  named  plaintiff,"  or  <*  the  abore  named  defendant,"  or  '*  one  of  the  aboTe 
named  defendants  "  in  the  cause.  It  must  be  expressed  in  the  first  pereoo,  dinded 
into  paragraphs,  numbered  consecutiyely.  An  affidavit  should  not  be  argumentatlTC. 
It  must  show  the  means  of  knowledge  of  the  person  making  it,  and  when  made  upon 
information,  what  is  the  source  of  such  information.  See  Order  XL.,  sec.  6,  tHpra, 
p.  179,  and  the  Orders  of  the  18th  of  April,  1859,  and  the  10th  day  of  Jaly,  1861. 
An  affidavit  should  be  written  in  words  at  length,  and  if  any  erasures  or  interline- 
ations sJiould  occur,  the  commissioner  before  whom  it  is  sworn  should  set  his  initials 
in  the  margin  over  against  such  erasures  or  interlineations  btfore  administering  the 
oath. 

If  any  document  is  referred  to  in  the  affidavit  it  should  be  impressed  with  some 
letter  or  other  mark  distinctly  connecting  it  with  and  corresponding  to  the  letter  or 
mark  mentioned  in  the  affidavit,  and  thus  be  made  an  exhibit.  This  exhibit  should 
be  endorsed  as  follows : 

**  In  Chancery.    (Short  title  of  cause.)    This  is  the  paper-writing,  or  exhibit 

marked  with  the  letter ,  referred  to  in  the  affidavit  of ,  whiQ}i  was  prodnoed 

and  shewn  to  him  at  the  time  of  swearing  his  affidavit  in  this  cause.    Sworn  before 
me  this day  of  -^-.    A  Commissioner,  &c." 

Affidavits,  except  upon  ex  parte  applications,  must  be  filed  before  they  can  be  used 
in  cTldence,  and  affidavits  in  answer  must  be  filed  not  later  than  the  day  before  that 
appointed  for  the  hearing  of  the  motion.  Generally  as  to  affidavits  see  Order  XL., 
sees.  6  and  6,  page  179,  and  notes. 

An  affidavit  of  the  service  of  a  bill  need  not  shew  that  the  person  served  was  an 
infant  or  otherwise  under  disability.  Sherwood  v.  Rivers,  (2  Y.  &  C.  C.  C.  166  ; 
7  Jur.  78 ;  Welch  v.  Welch,  1  Hare,  698 ;  6  Jur.  699 ;)  but  it  must  in  all  cases  shew 
the  mode  in  which  the  service  was  eflfected.    (Haigh  v.  Dixon,  1  T.  &  C.  C.  C.  180..) 

Affidavits  of  the  serrice  of  orders  and  writs  should  shew  that  the  original  was  pro-  * 
duced  and  that  the  copy  served  was  duly  endorsed  with  the  notice  required  by  see. 
6,  of  Order  XL VI.,  in  cases  where  the  endorsement  is  necessary.    (See  Thomas  t. 
Gwynn,  6  L.  T.  827,  which  was  the  case  of^ervice  of  an  order  upon  an  infant) 

An  affidavit  in  a  suit  will  not  be  received  if  sworn  before  a  solicitor  of  any  party 
to  the  suit,  {In  re  Hogan,  3  Atk,  612 ;  Wood  v.  Harpup,  8  Bea.  290,)  or  before  a 
clerk  of  such  solicitor.    (Wood  v.  Harpur,  8  Beav.  290.) 

See  further  as  to  affidavits  eupra^  pp.  179, 180, 181. 
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A  witness  maj  be  orosa-ezamined  on  affidavits  made  by  bim  on  interlocutory  ap- 
plications nnder  seo.  7  of  Order  XL.,  tupra,     (Llojd  y.  Whitty,  19  Beay.  57.)    ^ 

Wbere  tbe  object  for  wbicb  an  affidavit  was  used  has  been  attained  (f,  g,  obtain- 
ing an  order  to  amend^  cro?8-examination  thereon  will  not  be  allowed,  as  it  oonld 
not  afford  any  ground  for  rescinding  tbe  order  and  would  consequently  have  no  ob- 
ject or  pqrpose.  (The  Catholic  Publishing  Co.  v.  Wyman,  7  L.  T.  N.  S.  849;  11  W. 
&.899.) 

Cimmencement. 
In  \Chakcert, 

Between  A.  B.,  Plaintiff. 


C.  D.,  Defendant. 

I,  J^^^^thf  of,  &c.,  (place  of  residenee,  and  description  or 
widitW^^IKi^John  Smithy  the  above  named  plaintiff  {or  one  of 
the  Aoiv  named  defendants)  make  oath  and  say,  as  follows  : 
{cr  if  mare  than  \ne  deponent^)  we  A.  B.,  of,  &c.,  and  C.  D.,  of, 
&c.,  seyerally  make  Oath  and  say  as  follows:  {t) 

1.  I,  the  deponent,  iL  B.,  say,  &c. 

2.  I,  the  deponent,  CSJ).,  say,  &c. 

Tbe  facts  and  circumstances  deposed  to  by  me  in  the  ——  para- 
graphs of  this  affidavit  are  true  and  within  my  own  personal  know- 
ledge. The  facts  and  circumstances  deposed  to  by  me  in  the 
parag>raphs  of  this  affidavit  are  believed  by  me  to  be  true  from  infor- 
mation which  I  have  received  fro 

Jurat/to  affii 
The  ordinary  jurat  will  be  found  at  p^  180  supra. 

To  affidavit  of  illiterate  pef^n. 

Sworn  before  me  at ,  in  the  county  of  — ^yon  the day 

of ,  1863,  the  whole  of  the  above  affidavit  ha%ing  been  first 

read  over  to  the  deponent  A.  B.,  who  appeared  perfeody  to  under- 
stand the  same,  and  made  his  mark  thereto  in  my  presence,  and 


J  I)  An  affidaTit  instead  of  being  headed  «  We  A.  B.,  C.  D.  and  E.  F.  sererally 
ke  oath  and  say,"  was  headed  **  The  joint  and  seyeral  affidavit  of  A.  B.,  C.  D. 
and  E.  F.  We  the  said  A.  B.,  C.  D.  and  B.  F.  say  as  follows."  LeaTO  to  file  it 
was  refused.    {In  rt  Newton,  4  DeCh.  F.  &  J.  8.) 

44 
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wkom  I  informed  that  he  was  liable  to  cross-examination  as  to  its 
contents,  and  that  he  was  at  liberty  to  add  to  or  vary  the  same,  (u) 

If  t£e^ deponent  is  a  Quaker,  or  other  person  having  conscientious 
objections^  taking  an  oath,  the  jurat  should  be  as  follows  : 

Affirmed  B^afore  me,  at ,  in  the  county  of ,  on  the  — - 

day  of f  1863,  having  been  first  read  over,  &c.,  as  at  p.  180, 

9upra. 

sTo  Joint  affidavit. 

Sworn  by  the  deponentssA.  B.,  C.  D.  and  E.  F.  at ,  in  the 

county  of ,  on  the -Slay  of -,  1863,  having  been  first 

read  over  to  the  said  deponentss^.  B.,  0*  D.  and  E.  F.,  &c.,  as  at 
p.  180  supra. 

Affidavit  of  service  of  an  order  {or  ae^ee)  requiring  an  act  to  be 

done  thereby^ 

I  did  on  the  -;; —  day  of         ,  personally  serve ^  the  above 

named  defendant,  with  the  order  {or  decree)  Wde  in  this  cause  and 

dated  the day  of ,  now  produced  ancKshewn  to  me  at  the 

time  of  swearing  this  my  affidavit  marked  witnvthe  letter  A,  by 

delivering  unto  and  leaving  with  the  said  defendant^at a  true 

copy  of  the  said  order,  {or  decree,)  and  at  the  same  nme  producing 

and  shewing  unto  the  said  defendant ,  the  said  original  order 

{or  decree)  duly  passed  and  entered,  and  on  which  copyw  when  so 
served,  was  endorsed  the  words  following  (that  is  to  say) :  Klf  you, 

the  within  named  ,  neglect  to  obey  this  order  {or  decree)  by 

the  time  therein  limited,  you  will  be  liable  to  be  arrested  bV  the 
sheriif;  and  you  will  also  be  liable  to  have  your  estate  sequestered 
for  the  purpose  of  compelling  you  to  obey  the  same  order  {or  decre 
without  further  notice."  (v) 


(n)  The  affidavit  sboold  be  read  b^  the  commiBSioner,  or  if  it  has  been  read  1^ 
another  person  snch  other  person  should  be  sworn  that  he  has  truly,  distinotlj,  and 
audibly  read  orer  the  whole  of  the  affidayit  to  the  deponent. 

(o)  See  Order  XLVI.,  seo.  6,  page  285,  ei  teq. 

As  to  an  order  for  ffubstitnted  serrice  see  Robj  v.  Soholes,  20  L.  T.  2B1. 
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'    y  Affidavit  of  service  of  a  notice  of  motion. 

I,  e^An  Smithy  of,  &c.y  make  oath  and  say  as  follows : 

That^  did  on  the day  of  — ^,  serve  (personally)  the  above 

named — v- with  a  notice  in  writing  purporting  that  this  honourable 
court  wouli  ^be  moved  {here  set  forth  the  notice)  by  delivering  to 

and  leaving  wht  the  said ,  at,  &c.,  a  true  copy  of  such  notice, 

(if  served  on  solicitor  then  say  Mr. ,  who  is  the  solicitor  of 

the  above  named  -^*—  {or  Mr. and  Mr. j  who  are  solici- 
tors respectively  for  thd\above  named and )  with  a  notice 

in  writing  purporting  that  tl^is  honorable  court  would  be  moved  {here 
set  forth  the  notice)  by  delivei^ng  to  and  leaving  with  a  clerk  of  the 

said  Mr. ^  at  his  office  in  t^e  city  of  Toronto,  a  true  copy  of 

such  notice.  \ 

Affidavit  in  support  of  motion  to  m^end  hill  under  sec.  14,  of 

Order  IX.  \ 

1.  That  counsel  has  advised  that  the  bill  ffled  in  this  cause  on  the 
on  the day  of last,  should  be  amended. 

2.  That  the  draft  of  the  proposed  amendment^has  been  settled 
and  approved  and  signed  by  counsel. 

8.  That  such  amendment  is  not  intended  for  the  puimose  of  delay 
or  vexation,  but  because  the  same  is  considered  material^  or  the  case 
of  the  said  plaintiff.  \ 

4.  That  the  matter  of  the  proposed  amendment  is  mate^al,  and 
could  not  with  reasonable  diligence  have  been  sooner  introduc^  into 
the  said  bill,  for  we  say  {Jiere  state  the  special  facts  shewing  the^ma- 
terialitf/  of  the  amendments  and  due  diligence.)  {w)  \ 

Affidavit  hy  creditor  in  support  of  motion  for  decree  to  administer 
the  estate  of  a  deceased  person  without  bill  filed.  {See  Order 
XV.y  supra  p.  85  et  seq. 

In  Chancery. 

In  the  matter,  &c.,  {following  the  notice  of  motion.) 

It  is  Dot  necessary  to  issue  a  oommission  for  the  purpose  of  taking  tbe  affidarit  of 
seryioe  of  certain  papers  on  a  defendant  in  a  foreign  country.  (Snyder  t.  O'LonCi 
4  Grant's  Ciiancery  Bep.  148.) 

(v)  See  notes  supra  p.  48  and  teq. 

Digitized  by  VjOOQIC 


848  F0BH6  OF  PROOSBBINad. 

[AynBAYIT  BT  ORBDITOtt  DT  SUPPOAT  01  ▲DMXHItfnAtlOir  tfRftSft.] 

I  A.  B.,  of  &c.,  the  above  named  plaintiff  {&r  in  the  etue  of  parU 
ners  one  of  the  above  named  plaintiffs)  make  oath  and  day  as 
follows : 

1.  That  the  above  named  0.  D.  was  in  his  life-time,  and  htsesM^ 
still  is  justly  and  truly  indebted  to  me  (and  to  E.  F.,  my  partner  in 

trade)  in  the  sum  of ,  {here  state  the  occasion  of  the  indebted^ 

ness  as,  for  goods  sold  and  delivered  by  me  (and  my  said  partner) 
as  merchants,  to  the  order  and  for  the  use  of  the  said  G.  D.,  in  his 
life^time  and  at  his  request.) 

2.  That  the  particulars  of  the  charges  or  items  composing  the 

said  sum  of ,  are  set  forth  in  the  paper  writing  now  prodnoed 

and  shewn  to  me  marked  A.,  and  that  the  charges  therein  contained 
are  fair  and  reasonable  and  such  as  are  customary  in  the  trade  of 
merchants. 

8.  That  I  have  not  (nor  hath  my  said  partner)  nor  any  person  or 
persons  by  my  (or  our  or  either  of  our)  order,  or  for  my  {or  our  or 
either  of  our)  use,  to  my  knowledge  or  belief  received  any  security 
for  or  on  account  of  the  said  debt. 

4.  That  the  said  0.  D.  died  on  or  about  the  — — -  day  of ^  in 

the  year,  &c.,  having  by  his  will  bearing  date  the day  of j 

in  the  year,  &c.,  devised  the  whole  of  his  real  estate  unto  the  above 
named  defendants,  and  thereby  empowered  them  to  sell  such  real 
estate,  and  authorised  them  to  give  receipts  for  the  rents  and  pro- 
fits thereof  and  for  the  produce  of  the  sale  of  such  real  estate,  and 
he  thereby  appointed  the  said  defendants  executors  of  his  said  will, 
which  was  duly  proved  by  them  in  the  Surrogate  court  of  the  county 

of  — ,  on  the day  of  — ,  in  the  year,  &c.,  as  I  know  from 

the  perusal  and  inspection  of  a  certified  copy  of  the  probate  of  bih^ 
will. 

Like  affidavit  ly  legatee^  residuary ^  specific j  or  pecuniary. 

1.  That  the  above  named  C.  D.,  by  his  last  will  and  testament, 

bearing  date  the dayt)f ,  in  the  year,  Ac,  amongst  other 

things  {state  the  legacy  to  the  plaintiff  as  nearly  as  possible  in  the 
words  of  the  wiUj  e.  g.y  gave  and  bequeathed  onto  me  Ae  fom  #f 
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oa«  hundred  potmds)  {x)  and  he  thereby  appointed  the  said  defend- 
ants execators  of  his  said  will. 

2.  The  said  C.  T>.  died  on  or  about  the day  of ,  in  the 

year,  Ac.,  without  having  revoked  his  said  will,  and  the  same  was 

•  duly  proved  by  the  said  defendants  on  the day  of ,  in  the 

year,  &c.,  in  the  Surrogate  court  of  the  county  of ,  as  I  know 

from  the  inspection  of  a  certified  copy  of  the  probate  of  such  will. 

8.  That  the  said  legacy  or  sum  of  one  hundred  pounds  {or  in  the 
e^e  of  a  specific  legacy  name  the  articles  specifically  bequeathed)  has 
not  {or  have  not)  nor  has  any  part  thereof  been  paid  {or  handed  over) 
to  me  or  to  any  person  to  my  order  or  for  my  use,  to  my  knowledge 
or  belief. 

Like  affidavit  by  next  of  kin. 

1.  That  the  above  named  C.  D.  died  on  or  about  the day  of 

,  in  the  year,  &c.,  intestate. 

2.  The  letters  of  administration  of  the  goods,  chattels  and  effects, 
rights  and  credits  {or  as  the  case  may  be^  following  the  letters)  of  the 

said  C.  D.  were,  on  the day  of ,  in  the  year,  &c.,  granted 

by  the  Surrogate  court  of  the  county  of  ,  to  the  above  named 

defendant  E.  F.,  as  I  know  from  an  inspection  of  a  certified  copy  of 
^he  said  letters  of  administration. 

8.  That  the  sole  next  of  kin  of  the  said  0.  D.,  living  at  his  death^ 
were  myself  and . 

4.  That  no  part  of  the  personal  estate  of  the  said  intestate  has 
been  paid  to  or  received  by  me,  or  to  or  by  any  person  by  my  order 
or  for  my  use,  to  my  knowledge  or  belief. 

Affidavit  verifying  abstract  of  title. 
1.  I  say  that  I  have  carefully  examined  and   compared   the 

abstract  written  on sheets  of  paper  now  produced  and  shewn 

to  me,  marked  A.,  with  the  several  deeds  and  documents  thereby 


{z)  la  tb«  ease  of  residuary  legatee  say :  <<  Gare  aU  his  residaary,  real,  and  per- 
sonal estate  to  the  abore  named  £.  F.  upon  certain  trusts  for  the  benefit  of  myself 
lad  of  -^—  {jKtaU  tmaU  of  will  $hortly  to  show  wko  is  entitled  to  residue,)'* 
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purported  to  be  abstracted,  and  that  such  abstract  is  a  true  and 
correct  abstract  of  the  said  deeds  and  documents,  so  far  as  jsuch 
deeds  and  documents  relate  to  the  premises  referred  to  in  an  order 

(or  decree)  made  in  this  cause,  {or  matter,)  bearing  date  the 

day  of ,  in  the  year,  &o. 

Affidavit  to  prove  judgment  debt. 

1.  That  the  aboye  named  defendant,  A.  B.,  is  now  justly  and  truly 
indebted  to  me  in  the  sum  of ,  under  and  by  virtue  of  a  judg- 
ment recovered  by  me  in  the  Court  of  Queen's  Bench,  (or  Common 
Pleas,)  for  Upper  Canada,  (or  in  the  County  court  of  the  county 

of ,)  for  the  sum  of damages,  and costs,  in  an  action 

(of  debt),  and  signed  on  the day  of ,  in  the  year,  &c. 

2.  That  I  caused  a  writ  o{  fieri  facias  against  the  lands  and  tene- 
ments of  the  said  defendant,  A.  B.,  to  be  issued  out  of  the  said 
court  on  the  said  judgment,  directed  to  the  sheriff  of  the  county  of 

J  and  the  said  writ  was  on  the day  of y  in  the  year, 

&c.,  placed  in  the  hands  of  the  said  sheriff,  and  the  same  has  ever 
since  been  and  now  is  in  the  hands  of  the  said  sheriff  in  full 
force  and  virtue. 

3.  That  I  have  not,  nor  hath  any  person  or  persons  by  my  order 
or  for  my  use,  to  my  knowledge  or  belief,  received  any  security 
whatsoever  for  or  on  account  of  the  said  debt,  save  and  except  the 
said  judgment  and  the  proceedings  thereon. 

4.  That  the  said  judgment  was  not  signed  for  a  nominal  sum,  but 
the  said  sum  of represents  the  true  debt. 

Affidavit  by  mortgagee  to  prove  mortgage  debt 
1.  That  by  the  indenture  now  produced  and  shewn  to  me,  marked 

with  the  letter  A,  jind  bearing  date  the day  of ,  in  the 

year,  &c.,  and  made  between,  &c.,  the  prembes  comprised  in  the 

said  indenture  were  conveyed  by  the  said to  me,  for  securing 

the  sum  of  £ ,  together  with  interest  thereon  at  £ per 

cent.,  subject  to  a  proviso  for'  redemption  of  the  said  premises  on 
the  re-payment  of  the  said  sum  of  £— —  and  interest  to  me  by  the 
said ,  on  the day  of ,  in  the  year,  &a 
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3.  That  the  said  testator's  funeral  expenses  have  been  paid,  and 
that  the  same  consist  of  the  item  of  disbursement  numbered  one  in 
the  account  now  shewn  to  us  marked  A,  {or  if  not  paid  it  shotild  be 
$0  ttatedj  with  the  amount^  and  to  whom  due.) 

4.  That  we  have  in  the  said  account  marked  A,  according  to  the 
best  of  our  knowledge,  information  and  belief,  set  forth  a  full,  true 
and  particular  account  of  the  personal  estate  of  the  said  testator  not 
by  him  specifically  bequeathed,  which  has  come  to  our  hands,  or  to 
the  hands  of  any  or  either  of  us,  or  to  the  hands  of  any  person  or 
persons  by  our  or  either  of  our  order,  or  for  our  or  eifher  of  our  use, 
with  the  times  when,  the  names  of  the  persons  from  whom,  and  on 
what  account  the  same  has  been  received,  and  also  a  like  account  of 
the  disbursements,  allowances  and  payments  made  by  us  or  either 
of  us  in  respect  of  or  on  account  of  the  said  testator's  funeral 
expenses,  debts  and  personal  estate,  together  with  the  times  when, 
the  names  of  the  persons  to  whom,  and  the  purposes  for  which  the 
same  were  disbursed,  allowed  or  paid. 

5.  And  we  each,  speaking  positively  for  himself,  and  to  the  best 
of  his  knowledge  and  belief,  as  to  other  persons,  further  say  that 
save  and  except  as  appears  in  the  said  account  marked  A,  we  have 
not,  nor  hath  either  of  us,  nor  have  nor  hath  any  other  persons  or 
person,  by  our  or  either  of  our  order,  or  for  our  or  either  of  our  use 
possessed,  received,  or  got  in  any  part  of  the  said  testator's  personal 
estate  nor  any  money  in  respect  thereof,  and  that  the  said  account 
marked  A,  does  not  contain  any  item  of  disbursement,  allowance  or 
payment,  other  than  such  as  has  actually  been  disbursed,  paid  or 
allowed  on  the  account  aforesaid. 

6.  That  to  the  best  of  our  knowledge,  information  and  belief,  the 
personal  estate  of  the  said  testator  now  outstanding  or  undisposed 
of,  consists  of  the  particulars  set  forth  in  the  second  schedule  here* 
under  written. 

7.  That  save  what  is  set  forth  in  the  said  second  schedule  there  is 
not  to  our  knowledge,  information  or  belief,  any  part  of  the  said 
testator's  personal  estate  now  outstanding  or  undisposed  of. 

8.  That  we  have,  according  to  the  best  of  our  knowledge,  remem- 
brance, information  and  belief,  set  forth  in  the  third  schedule  here- 
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under  written,  the  particulars  of  all  the  real  estate  which  the  said 
testator  was  sebed  of  or  entitled  to  at  the  date  of  his  will,  and  at 
the  time  of  his  death  {if  the  testator  acquired  any  estates  after  the 
date  of  his  mUy  as  follows:  in  the  first  part  of  the  schedule  here- 
under written,  the  particulars  of  all  the  real  estate  which  the  said 
testator  was  seised  of  or  entitled  to  at  the  date  of  his  will,  and  in  the 
first  and  second  parts  of  such  schedule,  the  particulars  of  all  the 
real  estate  which  the  said  testator  was  seised  of  or  entitled  to  at  the 
time  of  his  death.) 

9.  That  save  what  is  set  forth  in  the  said  third  schedule,  the  said 
testator  was  not,  to  the  best  of  our  knowledge,  information  or  beliefi 
at  the  date  of  his  will  or  at  the  time  of  his  death  seised  of  or  entitled 
to  any  real  estate  in  possession,  remainder  or  reversion,  absolatelj 
or  contingently  or  otherwise  howsoever. 

10.  That  we  have,  according  to  the  best  of  our  knowledge,  infor- 
mation and  belief,  set  forth  in  the  fourth  schedule  hereunder  writ- 
ten, the  particulars  of  all  the  incumbrances  affecting  the  said  testa- 
tor's real  estate,  and  what  part  thereof  such  incumbrances  respec- 
tively aff'ect. 

11.  That  we  have  in  the  account  marked  B,  now  produced  and 
shewn  to  us,  according  to  the  best  of  our  knowledge,  information 
and  belief,  set  forth  a  full,  true  and  particular  account  of  all  the 
rents  and  profits  of  the  said  testator^s  real  estate  which  has  come 
to  our  hands,  or  to  the  hands  of  either  of  us  or  to  the  hands  of  asy 
person  or  persons  by  our  or  either  of  our  order,  or  for  our  or  either 
of  our  use,  and  the  times  when,  the  names  of  the  persons  from  whom, 
on  what  account,  and  in  respect  of  what  part  of  such  estate  the  same 
have  been  received,  and  the  times  when'the  same  became  due,  and 
also  a  like  account  of  the  disbursements,  allowances  and  payments 
made  by  us,  or  either  of  us,  in  respect  of  the  said  testator's  real 
estate  or  of  the  rents  and  profits  thereof,  and  the  times  when,  the 
names  of  the  persons  to  whom,  and  the  purposes  for  which  the  same 
were  made. 

12.  And  we  each  speaking  positively  for  himself,  and  to  the  best 
of  his  knowledge  and  belief,  as  to  other  persons,  further  say  that 
save  and  except  as  appears  in  the  said  account  marked  B,  we  have 
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noty  nor  hath  either  of  us,  nor  have  nor  hath  any  other  person  or 
persons  by  our  or  either  of  our  order,  or  for  our  or  either  of  oar  use, 
possessed,  receiyed,  or  got  in  any  rents  or  profits  of  the  sail  testa- 
tor's real  estate,  nor  any  money  in  respect  thereof,  and  that  ;he  said 
account  marked  B,  does  not  contain  any  item  of  disbursemeit,  pay- 
ment or  allowance  other  than  such  as  has  actually  been  disbirsed  or 
allowed  as  above  stated. 

The  first  schedule  above  referred  to. 

1.  £50  cash  in  house. 

2.  £100  cash  at  the  credit  of  the  said  testator  at  the  Commercial 
Bank  of  Canada. 

3.  £1000  stock  of  the  Commercial  Bank  of  Canada  standing  in 
the  testator's  name. 

4.  £10  due  from  John  James  for  half  year's  rent  of  house  at 

to  the day  of ^  1863. 

5.  £32  6s.  8d.  balance  remaining  due  from  John  Thomas  on 

account  of  half  year's  rent  of  lot  No.  j  to  the day  of 

,  1863. 

6.  £300,  a  debt  due  from  Samuel  Jones  on  bond,  with  interest 
from  the day  of ^  1863,  at  six  per  cent. 

7.  A  leasehold  house,  situate  at ,  held  under  a  lease  for  a 

term  of years,  which  will  expire  on  the  day  of , 

1870,  at  a  rent  of  £ —  a  year,  under-let  to  James  Evans  for  a  term 

which  will  expire  on  the day  of ,  1865,  at  a  rent  of  £50 

a  year. 

8.  £25,  half  a  year's  rent  due  from  the  said  James  Evans  to  the 
day  of ,  1868. 

The  second  schedule  above  referred  to. 

[The  particulars  to  be  set  forth  in  the  same  manner  as  above.] 

The  third  schedule  above  referred  to. 

[To  contain  a  short  particular  of  the  real  estate.] 

The  fourth  schedule  above  referred  to. 
[To  contain  a  short  particular  of  the  incumbrances,  and  showing 
what  part  of  the  real  estate  is  subject  to  each.] 
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These  aooonnts  A.  and  B.  must  not  be  annexed  to  the  affidavit,  bat  most  be  made 
exhibits  and  endorsed  in  the  usual  manner,  see  Orders  XXXV.,  sec.  2,  and  XLH., 
sec.  6,  ntpra,  pp.  162  and  190.  Every  sheet  and  every  alteration  and  erasure  should 
be  signed  by  the  commissioner  taking  the  affidavit.  The  items  should  be  set  out 
ohronologioally. 

Affidavit  of  receiver  verifying  account. 

I,  A.  B.,  of  the  {city)  of  {Toronto^)  in  the  county  of  (Fori)  and 
province  of  Canada,  {UsquirCy)  the  receiver  appointed  in  this  cause^ 
make  oath  and  say : — 

1.  That  the  account  contained  from  page  on^  to  page ^  both 

inclusive,  in  each  of  the  two  several  books  marked  severally  A.  and 
B.,  now  produced  and  shewn  to  me,  and  purporting  to  be  my 
account  of  the  rents  and  profits  of  the  real  estate,  and  of  the  out- 
standing personal  estate  of  C.  D.,  the  testator  in  this  cause,  from 

the day  of ,  in  the  year,  &c.,  to  the day  of y  in 

the  year,  &c.,  both  inclusive,  doth  contain  a  true  account  of  all  and 
every  sum  and  sums  of  money  received  by  me,  or  by  any  other 
person  or  persons  by  my  order,  or  to  my  knowledge  and  belief,  for 
my  use,  on  account  or  in  respect  of  the  said  rents  and  profits 

accrued  due  on  or  before  the  said day  of ',  in  the  year, 

&c.,  {the  day  to  which  the  account  is  made  up,)  or  on  account  or  in 
respect  of  the  said  personal  estate,  (other  than  and  except  what  is 
included  as  received  in  my  former  accounts,  sworn  to  by  me.) 

2.  That  the  several  sums  of  money  mentioned  in  the  said  account 
hereby  verified,  to  have  been  paid  and  allowed,  have  been  actually 
and  truly  so  paid  and  allowed  for  the  several  purposes  in  the  said 
account  mentioned. 

3.  That  the  said  account  is  just  and  true  in  all  and  every  the 
items  and  particulars  therein  contained,  according  to  the  best  of  mj 
knowledge  and  belief,  {c) 

Affidavit  as  to  fitness  of  proposed  receiver. 
1.  That  I  know,  and  have  for years  last  past  been  well  ao- 

(e)  If  the  receirer  has  been  appointed  for  another  purpose  than  to  recdre  the 
rents  and  profits  of  the  real  and  personal  estate  of  a  deceased,  the  affidavit  ean  be 
altered  accordingly,  and  should  in  all  cases  follow  the  words  of  the  order  sippointisg 
the  receiver. 
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5.  That  Z  have  for  "  years  last  past  known  and  been  inti- 
jnately  acquainted  with  J.  K.  of,  &o^  and  that  he  is  a  gentleman 
possessed  of  coosiderable  property,  and  is  a  person  of  great  re^ 
speetability,  {if  the  infant  be  a  femaley  state  whether  the  proposed 
ffiMfdian  is  married  and  whe^  family  he  hasj)  and  in  my  opinion  a 
fit  and  proper  one  to  be  appointed  guardian  of  the  person  of  the  said 
infant ;  and  I  am  desirous  that  he  riiould  be  appointed  such  guardian 
during  the  mincnrity  of  the  said  infant,  jointly  with  myself,  (f) 

Affidavit  on  prodtiction  of  documents. 

1.  I  say,  I  have  in  my  possession  or  power  the  documents  relating 
ta  the  matters  in  question  in  this  suit,  set  forth  in  the  first  and 
eecond  parts  of  the  first  schedule  hereto  annexed,  (g) 

2.  I  further  say,  that  I  object  to  produce  the  said  documents  set 
forth  in  the  second  par^f  the  said  first  schedule  hereto. 

8.  I  further  say,  {state  upon  what  grounds  the  eijectum  is  made 
and  verify  the  facts  so  far  as  may  he.) 
4.  T  further  sav.  that  I  have  had,  but  have  not  now  in  my  pos- 

1.  That  I  have  carefully  inspected  and  valued  lot  number  - 

in  the  —  concession  of  the  township  of ,  in  the  county  of 

,  being  the  premises  ordered  to  be  sold  in  this  cause,  and  pro- 
posed to  be  sold  in lots,  numbered  one,  &c.,  respectively  in  the 

draft  advertisement  of  sale  herein  now  shewn  to  me  and  marked  A. 

2.  That  lot  numbered  one  in  the  said  draft  advertisement  is,  in 

my  judgment,  worth  thd  sum  of or  thereabouts,  (though  so 

much  may  not  be  obtained,  as  it  requires  considerable  expenditure 
in  the  repair  of,  &c.,  state  defects^)  and  I  say  that  in  my  opinion  the 
reserved  bidding  on  said  lot  number  one  should  not  be  fixed  at  a 
higher  sum  than  £ — .     {Qo  through  all  the  lots  in  the  same  way.) 

Affidavit  verifying  advertisement  of  sate. 

1.  That  I  am  well  acquainted  with  lot  No. in  the con- 
cession of  the  township  of ,  in  the  county  of ,  being  the 

premises  ordered  to  be  sold  in  this  cause. 
» 

(li)  n«ftiKumirl  kiMrtediB  iistially  twiee  ^e  annual  Tiklue  of  tbe  6Btftt6. 
46 
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These  aooonnts  A.  and  B.  must  not  be  annexed  to  the  affidavit,  bat  most  be  made 
exhibits  and  endorsed  in  the  usual  manner,  see  Orders  XXXV.,  sec.  2,  and  XLII., 
sec.  6,  supra,  pp.  162  and  190.  Every  sheet  and  eyery  alteration  and  erasure  should 
be  signed  by  the  commissioner  taking  the  affidavit.  The  items  should  be  set  out 
ohronoloj^oally. 

Affidavit  of  receiver  verifying  account. 

I,  A.  B.,  of  the  {cUy)  of  {Toronto,)  in  the  county  of  (For A)  and 
province  of  Canada,  {Esquire,)  the  receiver  appointed  in  this  canse^ 
make  oath  and  say : — 

1.  That  the  account  contained  from  page  on^  to  page ,  both 

inclusive,  in  each  of  the  two  several  books  marked  severally  A.  and 
B.,  now  produced  and  shewn  to  me,  and  purporting  to  be  my 
account  of  the  rents  and  profits  of  the  real  estate,  and  of  the  out- 
standing personal  estate  of  G.  D.,  the  testator  in  this  cause,  from 

the day  of ,  in  the  year,  &c.,  to  the day  of ,  in 

the  year,  &c.,  both  inclusive,  doth  contain  a  true  account  of  all  and 
every  sum  and  sums  of  money  received  by  me,  or  by  any  other 
person  or  persons  by  my  order,  or  to  my  knowledge  and  belief,  for 
my  use,  on  account  or  in  respect  of  the  said  rents  and  profits 

Affidavit  as  to  fitness  of  proposed  auctioneer. 

1.  That  I  am  well  acquainted  with  A.  B.  of  the of in 

the  county  of ,  auctioneer. 

2.  That  the  said  A.  B.  has  resided  in  the  said  — »-  of  — *) 
being  the  place  where  the  lands  and  premises  in  question  in  this 

cause  are  directed  to  be  sold,  during  the  space  of years  last 

past,  during  which  period  he  has  carried  on  the  business  of  an 
auctioneer  and  land  agent  generally. 

8.  That  the  said  A.  B.  is  of  good  repute  for  integrity  and 
skill  in  his  said  business,  and  is  willing  to  undertake  the  manage- 
ment and  conduct  of  the  sale  of  the  said  lands  and  premises,  and  is 
to  the  best  of  my  judgment  and  belief  in  all  respects  a  fit  and  proper 
person  to  be  intrusted  and  employed  in  the  sale  thereof. 


(e)  It  is  the  duty  of  a  Tender,  in  his  particulars  of  sale,  to  describe  the  property 
with  perfect  accuracy  and  not  leaye  it  to  inference.  (Swaslaad  t.  Dearaley.  29  Beat 
480.) 

See  Order  XXXVL  of  the  Orders  of  June,  1858,  pp.  162-166.  timtL  and  Qite 
«f  22nd  February,  1862,  pp.  271,  272,  «epr<i.  -»  -r- -» 
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5.  That  Z  haye  for  "  years  last  past  known  and  been  int»- 
jnately  acquainted  with  J.  K.  of,  &c^  and  that  he  is  a  gentleman 
possessed  of  considerable  property,  and  is  a  person  of  great  r^ 
spectability,  {if  the  infcmt  be  a  female^  state  whether  the  proposed 
guardiem  is  married  and  whe^  family  he  haSj)  and  in  my  opinion  a 
fit  «&d  proper  one  to  be  appointed  guardian  of  the  person  of  the  said 
in&nt ;  and  I  am  desirous  that  he  should  be  appointed  such  guardian 
;  the  min<Nrity  of  the  said  infant,  jointly  with  myself,  (f) 


Affidavit  on  production  of  documents. 

1.  I  say,  I  have  in  my  possession  or  power  the  documents  relating 
to  the  matters  in  question  in  this  suit,  set  forth  in  the  first  and 
second  parts  of  the  first  schedule  hereto  annexed,  (g) 

2.  I  further  say,  that  I  object  to  produce  the  said  documents  set 
forth  in  the  second  par^f  the  said  first  schedule  hereto. 

3.  I  further  say,  (state  upon  what  grounds  the  objection  is  made 
and  verify  the  facts  so  far  as  may  be,) 

4.  I  further  say,  that  I  have  had,  but  have  not  aow  in  my  pos- 
session or  power  the  doeumonts  relating  to  the  matters  in  question 
in  this  suit,  set  forth  in  the  second  schedule  hereto  annexed. 

5.  I  further  say,  that  the  last  mentioned  documents  were  last  in 
my  possession  or  power  on  {state  when.) 

6.  I  further  say,  {sitate  what  has  become  of  the  la^  mentioned 
doQummiis^  ooMd  in  whose  possession  they  now  are.) 

7.  I  further  say,  according  to  the  best  of  my  knowledge,  remem- 
hrance,  information  and  belief,  that  I  have  not  now,  and  never  have 
kad,  in  my  own  possession,  custody  or  power,  or  in  the  possession, 
custody  or  power  of  my  solicitors  or  agents,  or  solicitor  or  agent,  or 


(/)  The  order  usually  made  is  one  appointing  the  guardian  and  directing  a  refer- 
ence to  a  master  to  fix  a  proper  sum  to  be  aUowed  for  the  maintenanfie,  ediioaiion 
And  advancement  of  the  infant.  The  consent  of  the  proposed  guardian  to  act  should 
M  in  writing,  and  his  signature  thereto  yerified  by  affidavit. 

U)  ^  two  parts  of  the  schedule  are  only  necessary  when  ih»  deponont  obj«oU 
to  the  producticn  of  some  of  the  documents. 

If  fhe  ^ty  denies  haying  any,  he  is  to  make  an  affidavit  in  fonn  of  the  seventh 
P«««»I«,  omitting  the  exception. 
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in  the  possession,  custody  or  power  of  any  other  person  on  my 
behftify  any  deed,  account,  book  of  account,  voucher,  receipt,  letter, 
memorandum,  paper  or  writing,  or  any  copy  of,  or  extract  from 
any  such  document,  or  any  other  document  whatsoeyer,  relating  to 
the  matters  in  question  in  this  suit,  or  any  of  them,  or  wherein  any 
entry  has  been  made  relatiye  to  such  matters,  or  any  of  them,  other 
than  and  except  the  documents  set  forth  in  the  first  and  second 
schedules  hereto,  and  save  and  except  the  confidential  correspond- 
ence in  and  in  relation  to  this  suit  between  myself  and  my  solicitor; 
and  save  and  except  also  the  pleadings  and  other  proceedings  in 
this  suit;  which  said  confidential  correspondence,  and  pleadings 
and  proceedings,  I  am  adyised  and  belieye,  form  no  portion  of  die 
documents  required  by  this  honourable  court  to  be  produced  by 
me.  (A) 

The  first  schedule :— The  first  part  thereof;  shewing  documents 
in  my  possession  which  I  do  not  object  to  produce. 

The  second  part ;  shewing  documents  in  my  possession,  which  I 
object  to  produce. 

The  second  schedule : — Shewing  documents  which  I  have  had, 
but  have  not  now  in  my  possession  or  power. 


(A)  See  notes  to  Order  XX.  of  the  Orders  of  1858,  tec.  1,  pp.  98  ^  tag.  m^rm. 

Where  in  the  affidaTit  made  by  a  defendant  on  an  order  for  production  of  doenmente 
the  ordinary  words  **  or  in  the  possession,  custody,  or  power  of  my  solicitor  or 
agent  **  are  omitted,  the  oonrt  will  not  hold  such  affidaTit  insaffieient  if  a  satislisctevy 
reason  is  giteo  for  snch  omission.  The  words  **  I  am  informed/'  where  there  ia  as 
personal  knowledge,  are  the  same  as  "  I  belicTe."  (Woodhatoh  y.  Freeland,  11  W. 
R.  898.^ 

The  oonrt  will  accept  the  oath  of  the  defendant  whether  docnments  are  releraat; 
bnt  the  plaiotiff  has  a  right  to  judge  for  himself  whether  they  will  assist  his  case, 
and  is  entitled  to  the  production  of  tXL  relevant  documents,  except  such  as  the  oout 
can  dearly  see  have  no  bearing  on  the  issue.    (Biansell  y.  Feeney,  2  J.  &  H.  820.)  % 

As  to  documents  in  the  possession  of  a  third  party  claiming  a  lien  upon  them,  set 
North  Y.  Huber,  29  Bea.  487. 

It  is  not  sufficient  in  order  to  aYoid  production  in  London,  to  state  that  books  art 
in  constant  use,  without  stating  that  they  cannot  be  moYed  without  incouYenience. 
(Booper  y.  Gomm,  2  J.  &  H.  602 ;  10  W.  R.  644 ;  6  L.  T.  N.  S.  891.)  And  see  this 
ease  also  as  to  letters  written  pending  the  suit  by  a  plaintiff  to  his  agent,  to  be  €«ia* 
nonloated  by  the  latter  to  the  solicitor,  and  whioh  were  held  to  be  priYileged. 
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A  defendant  is  entitled  afUr  decree,  to  obtain  an  order  for  the  production  of  docn- 
menta  by  a  co-defendant  (Hart  y.  Montifiore,  80  Bea.  280 ;  8  Jur.  N.  S.  860 ;  81 
L.  J.  Ch.  888.) 

It  had  prcTiouslj  been  held,  (see  The  Attoraey-Qesaral  y.  Glapham,  10  Hare,  App. 
IxTui^  Wjnne  y.  Hnmberston,  27  Bea.  421,  cited  tupra  p.  104,)  that  a  co-defendant 
could  not  compel  production  of  documents  from  a  co-defendant.  In  the  Attomey- 
Ckneral  y.  Gl^ham,  the  application  was  made  before  decree. 

The  practice  as  to  production  under  the  four-day  order  is  the  same  with  respect  to^ 
the  plaintiff  as  before  set  forth,  p.  lO),  eupra^  with  respect  to  a  defendant.  The  de- 
fendant cannot  obtain  the  order  until  he  has  answered  the  bill,  the  plaintiff  can,  after 
the  time  for  answering  has  expired.  The  plaintiff  will  haTe  to  make  an  affidavit 
nmilar  in  form  to  that  made  by  a  defendant.  (Attorney -General  y.  .Clapham,  10 
Hare,  App.  Ixviii.;  Fiott  y.  Mullins,  16  Jur.  946;  Rochdale  Canal  Company  y.  King, 
15  Bea.  11.^  After  the  affidaTit  is  made  the  same  objection  to  particular  documents 
may  be  maae.  There  will  also  be  the  same  necessity  on  the  part  of  the  defendant 
to  shew  an  admission  by  the  plaintiff  of  possession  of  the  required  documents. 
(Lamb  y.  Ortoo,  1  Brew,  414;  Wing  y.  Hanrey,  10  Hare,  App.  IxTiii.;  Beynell  y. 
Sprye,  1  DeG.  M.  &  G.  656.) 

The  priTilege  possessed  by  a  solicitor  of  protecting  himself  from  disclosing  infor- 
mation receiTed  by  him  in  his  character  of  solicitor,  only  extends  to  the  information 
derived  by  him  from  his  client,  and  not  to  that  obtained  by  him  from  third  pereone, 
although  such  information  may  be  obtained  in  the  course  of,  or  in  connection  with 
the  transaction  of  the  business  of  his  client  (Ford  y.  Tennant,  11  W.  R.  824.)  See 
also,  Greenough  y.  Gaskell,  1  M.  &  K.  98 ;  Jones  y.  Pugh,  1  Ph.  96 ;  Desborough  y. 
Rawlins,  8  M.  &  C.  616 ;  Herring  t.  Clobery,  1  Ph.  91 ;  11  L.  J.  Ch.  149 ;  referred 
to  in  support  of  the  demurrer  by  the  witness  in  the  case  of  Ford  y.  Tennant.  The 
following  cases  were  cited  against  the  demurrer,  which  was  oTcrruled:  Griffith  y. 
DaTies,  5  B.  &  Ad.  602 ;  Spenceley  y.  Schulenburgh,  7  East,  867 ;  Sawyer  ▼.  Birch- 
more,  8  M.  &  E.  672;  Bramwell  y.  Lucas,  2  B.  &  Cr.  746j  Tippins  y.  Coates,  6 
Hare,  16 ;  Gore  t.  Bowser,  6  DeG.  &  Sm.  80. 

It  was  held  by  Stewart,  V.  C,  that  a  creditor  coming  in  after  decree  could  not, 
without  a  bill,  hate  an  affidavit  of  documents.  But  held  by  the  Lords  Justices  on 
appMl,  that  a  creditor  coming  in  to  prove  under  an  administration  decree,  has  a 
light  to  oompel  the  executors  to  produce  on  oath  all  documents  relating  to  his  claim 
or  whioh  may  enable  him  to  make  out  his  case.  (McVeagh  y.  CroU  or  CroaU,  1 1  W. 
R.  467 ;  9  Jur.  N.  S.  240.)  The  cases  cited  in  support  of  the  order  to  produce  were. 
Hart  Y.  Montiilore,  80  Beav.  280 ;  Paxton  y.  Douglas,  8  Yes.  620 ;  Whitaker  y. 
Wright,  2  Dare,  810 ;  Hyde  y.  Edwards,  12  Bea.  160 ;  1  M.  &  G.  410.) 

The  right  of  a  creditor  coming  in  to  prove  his  debt  under  an  administration  order 
or  decree,  to  compel  the  executors  to  produce  under  oath  all  documents  in  their  pos- 
sesiioB,  relating  to  Ait  claim,  or  which  may  enable  him  to  make  out  his  case,  has  never 
been  questioned  in  our  court,  and  has  always  been  conceded.  The  order  has  always 
been  made  by  the  master  on  the  general  jurisdiction.  (2  Dan.  Ch.  P.,  8rd  ed.,  948.) 
The  decree  having  been  considered  in  the  nature  of  a  judgment  for  all  the  creditors. 
(Pazton  V.  Douglas,  8  Yes.  620.)  After  the  decree  for  the  administration,  all  creditors 
are  entitled  and  are  bound  to  come  in  and  prove  their  debts — no  creditor  is  permitted 
to  sue  at  law.  And  when  the  creditor  has  offered  before  the  mtater  prima  facte  evi- 
dence of  his  debt,  he  is  entitled  to  an  affidavit  from  the  executors  as  to  the  docu- 
ments in  their  possession  or  power  relating  to  hie  claim,  or  any  part  of  it.  Of  course 
he  is  not  entitled  to  the  production  of  documents  relating  to  the  suit  generally,  but 
to  snoh  as  nay  throw  light  on  hie  claim. 

Bn^ppUmaUofy  obiervaUom  an  qfidavUe  generally, — For  authority  that  the  name  of 
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the  eonrt  slioald  be  correctly  stated,  see  Lambroso  y.  White,  4  Diet.  1^ ;  tod  that 
the  fall  style  of  the  cause  or  matter  must  be  set  out,  see  Hawes  ▼.  Bamford,  9  8ml 
658  ;  May  ▼.  Prinsep,  11  Jur.  1032  ;  Davis  ▼.  Barrett,  7  Bea.  171.  Where  m  party 
obtained  an  order  on  motion,  the  other  side  not  appearing ;  and  the  serrioe  of  the 
notice  of  motion  was  regular,  but  was  supported  by  an  imperfect  affiJaTit  as  to  style 
of  cause,  a  new  notice  of  motion  had  to  be  given.    (Barton  ▼.  Chambers,  4  Be*.  647.) 

The  words  **  make  oath,"  &c.,  should  not  be  omitted  in  the  oonraeneemeiil,  the 
word  **  sworn  "  in  the  jurat  is  not  of  itself  sufficient.  (Prentice  t.  Phillips,  2  Hai% 
642  ;  12  L.  J.  Ch.  497  ;  7  Jur.  528.) 

Affidavits  to  be  used  in  the  master's  office,  must  be  filed.  (Stubbs  y.  Sargon,  t 
BiMk  496 ;  8  Jur.  1118 ;  ex  parte  Hardey,  4  Jur.  500.) 

The  deponent  must  eiyn  either  by  writing  his  name,  or  if  he  eaunot  write,  \f 
making  bis  mark;  (Anderson  v.  Stather,  9  Jur.  1085;)  and  where  the  dep«neii 
cannot  write,  it  is  improper  for  him  to  tign  his  name  in  full  with  the  assistance  of  a 
person  guiding  his  hand,  without  also  making  his  mark,  so  that  the  fact  of  has  iUile- 
racy  may  appear.     ( v.  Christopher,  11  Sim.  409 ;  10  L.  J.  Ch.  145.) 

Where  an  affidavit  deposes  to  words  spoken,  it  is  a  proper  caution  in  the  affidsYit 
to  add  **  or  to  that  effect."     (Ayliffe  y.  Murray,  2  Atk.  60.) 

Affidavits  to  support  an  application  for  a  writ  of  arrest,  should  disclose  a  clear 
case  of  intention  on  the  part  of  the  defendant  to  leave  the  province,  and  thai  sone 
preparations  have  been  made  by  him  with  that  view.  (Slchel  y.  Bi^pliael,  4  L.  T.  N. 
8.114.) 

Iki  proving  a  mortgage  debt,  if  the  mortgage  has  not  been  proved  in  the  cause, 
or  the  parties  are  not  competent,  or  ore  unwilling  to  admit  it,  the  due  ezecatioA 
mnst  be  proved  by  affidavit 

In  affidavits  of  execution  of  bonds  and  other  documents  of  a  like  nature,  pro- 
duced for  the  approval  of  the  Court  of  Chancery,  it  is  sufficient  to  ose  the  feriti  of  a 
jurat  generally  used.    (Re  Ausebrook,  4  Qrant's  Chancery  Rep.  109.) 


ORDERS. 

Preliminary  observations,^— An  order  of  court,  however  certain  it  may  be  thai  it  if 
erroneous,  must  not  be  disregarded  or  treated  as  a  nullity.  It  must  be  disebarged 
on  a  proper  application  for  that  purpose  ;  Chuck  v.  Cremer,  2  Ph.  118  ;  16  L.  J.Ch. 
92;  Hughes  v.  Williams,  6  Hare,  71 ;  16  L.  J.  Ch.  200;  11  Jur.  287;)  the  aidsr 
operates,  although  irreguUirly  obtained,  until  by  such  proper  applieation  it  is  dis- 
charged, f  Blake  v.  Blake,  7  Bea.  514.)  An  order  **  to  diseharge  aa  trregulcr  ortar 
with  costs,^'  carries  the  costs  of  the  application  to  discharge  it,  (West  v.  Saitfa,  8 
Bea.  492;  10  L.  J.  Ch.  218,)  and  where  an  irn^ar  order  has  been  obtained,  no 
subsequent  order  to  the  same  effect  can  be  had,  until  the  former  has  been  disohtrged. 
f Pearce  v.  Gray,  4  Bea.  127 ;  10  L.  J.  Ch.  858.)  Applications  to  diseharge  ordirt 
for  irregularity  mnst  be  made  without  delay.    (Joseph  v.  Simpseii,  10  Prioe,  25.) 

An  order  for  leave  to  amend  operates  from  the  time  of  servloe  only.  (Prioe  v. 
Webb,  2  Hare,  515 ;  18  L.  J.  Ch.  50.) 

'The  four-day  order  fbr  production  in  the  master's  office,  by  a  pa^  to  the  oaiiii» 
does  not  require  personal  serrice.  (Hobson  y.  Sherwood,  6  Bea.  68 ;  12  L.  J.  Ch. 
447;  7  Jur.  687.) 
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Scrrioe  of  sn  order,  not  produoing  the  original,  is  not  good,  nnleu  that  production 
is  waived.  (Wallis  y.  Gljnn,  19  Yes.  880.)  An  order  obtaloed  of  course,  or  on  an 
ex  parts  application  ought  to  be  serred  as  soon  as  possible  on  the  party  intended  to 
be  affected  hj  it,  or  his  solicitor.  (Church  t.  Marsh,  2  Hare,  662 :  Banieirs  Cb.  Pr., 
8rd  edit.  p.  1192.)  As  the  order  of  coarse  cannot  be  opposed  (Eyles  y.  Ward,  Mose- 
I7,  255}  if  irregular,  motion  should  be  made  to  discharge  it.  ' 

An  orders  must  be  entered,  and  any  proceedings  taken  under  an  order  before  it  is 
entered,  are  yoidable  and irregalar.     (Tolson  y.  JerYis,  SBea.  864.) 

All  orders  are  entitled  as  follows : — 

In  Chancbrt,  the  day  of in  the 

(if  tn  chambers,  add)        year  of  the  reign  of  Her  Majesty,  Queen 
In  Chambers,  Victoria,   and  in  the  year  of  our  Lord, 

The  Chancellor,  186  . 

{or  a$  the  case  may  le>) 

Between  A.B.,  Plaintiff, 

and 
CD.,  Defendant. 

Order  for  security  for  costs,  obtained  on  prsedpe. 

Upon  the  application  of  the  defendant, ,  and  it  appearing 

by that  the  said  plaintiff  resides out  of  the  jurisdiction 

of  this  court:  It  is  ordered,  that  the  plaintiff  do  procure  some  suffi- 
cient person  or  persons,  resident  within  the  jurisdiction  of  this  court, 

to  give  security  on behalf,  in  the  penal  sum  of  not  less  than 

■ pounds,  to  answer  the  costs  of  the  said  defendant ,  in 

case  this  court  shall  think  fit  to  award  any  —  before  the  said 

defendant shall  be  obliged  to  put  in  his  answer  to  the 

bill. 

Order  for  substituted  service  of  bill  of  complaint. 

• 

Upon  the  application  of  the  plaintiffs,  and  upon  hearing  read  the 

affidavit  of filed  in  this  cause :  It  is  ordered  that  personal  ser- 

Tice  of  an  office  copy  of  the  plaintiffs'  bill  filed  in  this  cause,  with 
the  notice  and  certificate  thereon  endorsed,  as  required  by  the 
General  Orders  of  this  court,  together  with  a  copy  of  this  order, 

upon  the  said  defendant as  the  agent  of  the  said  defendants, 

shall  be  deemed  good  service  upon  the  said  defendants. 
47 
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Order  fi^T  service  ofhiU  of  complaint  on  dtfendmnt  in  Low€r  CbMMla. 
Upon  the  application  of  tibe  plaintiff,  and  it  i^^pearing  by  affip 

davit  that  the  said  defendant rewdes  at  ■■■     ' ,  in  that  part  of 

this  province  formerly  called  Lower  Canada,  out  of  the  jurisdicdoo 
of  this  court :  It  is  Uierefore  ordered,  that  personal  service  of  an 
office  copy  of  the  plaintiff's  bill,  together  with  the  notice  and  eertiS- 
cate  endorsed  thereon,  required  by  the  General  Orders  of  this  court, 

and  a  copy  of  this  order,  upon  the  said  defendant in  Lower 

Canada,  shall  be  deemed  good  service :    And  the  said  defendant 

■  to  answer  the  plaintiff's  bill  within after  such  service  : 

and  at  the  time  of  effecting  such  service,  this  order  is  to  be  produced 
and  shewn  to  the  said . 

Order  for  service  of  biU  of  complaint  on  defendant  out  of  the 

jurisdiction. 

Upon  the  application  of  the  plaintiff,  and  it  appearing  by  affi* 

davit  that  the  said  defendant resides  at  ■,  out  of  the 

jurisdiction  of  this  court :  It  is  therefore  ordered,  that  personal  ser- 
vice of  an  office  copy  of  the  plaintiff's  bill,  together  with  the  notice 
and  certificate  endorsed  thereon,  required  by  the  General  Orders  of 

this  court,  and  a  copy  of  this  order,  upon  the  said  defendant 

aforesaid,  shall  be  deemed  good  service :     And  the  said  defendant 

is  to  answer  the  plaintiff's  bill  within after  such  service : 

and  it  is  ordered  that  an  affidavit  of  such  service,  and  of  the  identity 

of  the  said  defendant ,  sworn  before  the  mayor  or  other  chief 

magistrate  of  any  city,  town,  or  borough,  where,  or  near  which, 
such  service  shall  be  effected,  shall  be  deemed  sufficient  proof  of 
such  service  and  identity. 

Order  for  service  of  bill  of  complaint  en  defendant  by  advertinng. 

Upon  the  application  of  the  said  plaintiff,  and  it  appearing  to 
this  court  by  affidavit  that  the  Bud  defendant  — —  has  left  this 
province,  and  cannot  be  found  to  be  served  with  au  office  copy  oi  the 
plaintiff's  bill  in  this  cause  :  It  is  ordered  that  tiie  said  defiendaat 

do,  on  or  before  the day  of  — — .,  next,  answer  or 

demur  to  the  plaintiff 'i  bill;  «od  it  is  ordered  that  a  ^jgr  oC  this 
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order,  together  with  the  notice  required  by  the  General  Orders  of 

thn  eoiBTt,  be  pablished  in  the newspaper  at ,  once 

in  each  week,  for  the weeks  next  preceding  the  said 1  day 

of next. 

Another  form. 
Upon  the  application  of  the  plaintiff,  and  it  appearing  by  affida- 
vit that  after  due  diligence,  the  said  defendant cannot  be  found 

to  be  eerved  with  an  office  copy  of  the  plaintiff's  bill  in  this  cause : 

It  is  ordered,  that  the  said  defendant do,  on  or  before  the 

day  of next,  answer,  or  denhir  to  the  said  bill :  and  It  is 

ordered,  that  a  copy  of  this  order,  together  with  the  notice  required 
by  the  General  Orders  of  this  court  be  published  in  the news- 
paper, pnblbhed  in  the not  less  than weeks  before  the 

—  day  of next,  and  to  be  continued  once  in  each  week  until 

the  said  day. 

Order  for  a  married  woman  to  answer  separately  from  her  husband. 

Upon  the  application  of  the  plaintiff  and  upon  hearing  read  an 
affidavit  of  the  service  of  the  plaintiff's  bill  upon  the  said  defendant 

the  husband  of  the  said  defendant and  no  answer 

thereto  being  filed  by  her,  although  the  time  allowed  for  answering 
the  said  bill  has  expired,  as  by  the  certificate  of  the  — —  registrar 

of  this  court appears :  Jt  is  ordered,  that  she  the  said  last 

named  defendant  do,  within  four  weeks  after  service  of  an  office 
copy  of  the  said  bill,  with  the  notice  and  certificate  endorsed  there- 
on, as  required  by  the  General  Orders  of  this  court,  together  with  a 
copy  of  this  order,  put  in  her  answer  to  the  said  bill,  separate  and 
apart  from  her  said  husband. 

Order  allowing  a  demwrrer. 
The  matter  of  the  demurrer  of  the  above  named  defendant,  Jokn 
StyleSy  coming  on  to  be  heard  before  this  court  in  the  presence  of 
counsel  for  the  plaintiff,  and  the  said  last  named  defendant,  this 
court  doth  think  fit  to  allow  the  said  demnrrer  with  costs  to  be  taxed 
hj  the  flSMter  of  this  court,  and  ]^  by  the  plaintiff  to  the  said 
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last  named  defendant ;  (bnt  the  said  plaintiff  is  to  be  at  liberty  to 
amend  his  bill  of  complaint  in  this  cause  as  he  shall  be  advised, 
amending  the  same  within  .) 

Order  to  amende  obtained  on  prsecipe. 
Upon  the  application  of  the  plaintiff:  It  is  ordered,  that  he  be  at 
liberty  to  amend  his  bill  of  complaint  in  this  .cause  as  he  may  be 
advised  without  costs,  amending  the  defendant's  office  copy  thereoff 
and  making  such  amendment  within  fourteen  days  from  this 
date. 

Order  appointing  guardian  ad  litem  to  an  infant  defendant, 
Upon  the  application  of  the  plaintiff  and  upon  hearing  read  the 

affidavit  of and  an  affidavit  of  the  service  of  notice  of  thia 

application,  and  it  appearing  that  the  said  defendant is  an  infant 

under  the  age  of  twenty-one  years  :  It  is  ordered  that  ■■■  ' ,  one  of 
the  solicitors  of  this  court,  be,  and  he  is  hereby  appointed  guardian 
to  the  said  infant  defendant,  by  whom  he  may  answer  the  plaintiff 'a 
bill  and  defend  this  suit. 

Order  pro  confe%%o  obtained  on  precipe. 
Upon  the  application  of  the  plaintiff,  and  it  appearing  by  affida- 
vit that  the  said  defendant has  been  personally  served  with 

an  office  copy  of  the  plaintiff's  bill^  together  with  the  notice  and 
certificate  endorsed  thereon  required  by  the  General  Orders  of  this 
court,  and  no  answer  having  been  put  in  by  the  said  defen- 
dant   ^  although  the  time  limited  in  that  behalf  has  elapsed, 

as  by  the  certificate  of  the  registrar appears  :  It  is 

ordered  that  the  said  plaintiff  be  at  liberty  forthwith  to  set  this 
cause  down  to  be  heard  in  order  that  the  said  bill  may  be  taken  |?ro 
confeeeo  against  the  said  defendant. 

Order  fro  confeno  after  eervice  of  bill  on  defendant  by  adveHiiing. 

Upon  the  application  of  the  plaintiff,  and  it  appearing  that  by  an 

order  of  this  court  bearing  date  the  ——  day  of  —  last,  it  was 

ordered,  that  the  said  defendant should  on  or  before  tiie 
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day  of answer,  or  demnr  to  the  plaintiff's  bill  in  this 

cause  :  and  that  a  copy  of  the  said  order,  together  with  the  notice 
required  by  the  General  Orders  of  this  court,  should  be~ published  in 

the newspaper  published  at ,  once  in  each  week,  for 

the  four  weeks  next  preceding  the  said day  of • 

'Whereupon,  and  upon  hearing  read  the  affidavit  of  ,  and 
the  exhibits  therein  referred  to,  and  it  appearing  to  the  satisfaction 
of  this  court  that  the  said  order  and  notice  had  been  duly  published 
as  directed,  and  that  no 'answer  has  been  put  in  by  the  said  defen- 
dant   as  by  the  certificate  of  the registrar  of  this  court 

appears.     It  is  ordered,  that  the  said  plaintiff  be  at  liberty 

forthwith  to  set  this  cause  down  to  be  heard  in  order  that bill 

of  complaint  may  be  taken  pro  confeBBO  against  the  said  defendant. 

Order  to  produce  {the  four  day  order  obtained  on  prsecipe.) 
Upon  the  application  of  the  said  plaintiff  or  defendant  {as 
the  case  may  he) :  It  is  ordered,  that  the  said  plaintiff  or  defendant 
{ae  the  ease  may  he)  do,  within  four  days  after  service  of  this 
order  upon  him  or  his  solicitor,  produce  before  and  leave  with  the 
registrar  of  this  court,  upon  oath,  all  deeds,  books,  papers,  writings 
and  documents  in  his  custody  or  power  relating  to  the  matters  in 
question  in  this  cause ;  and  that  the  said  plaintiff  or  defendant 
{as  tJie  case  may  he)  be  at  liberty  to  inspect,  and  take  copies  of,  or 
extract  from  the  same ;  and  that  the  registrar  do  cause  the  same  to 
be  produced  before  any  master  or  examiner  of  this  court,  and  at  the 
hearing  of  this  cause. 

Order  nisi  made  on  non-production  under  last  Order. 

Upon  the  application  of  the and  it  appearing  that,  by  an 

order  bearing  date  the day  of ,  it  was  ordered  that  the 

said should,  within  four  days  after  the  service  of  the  said 

order,  produce  all  books,  deeds,  papers,  writings,  and  documents, 

in  —  custody  or  power relating  to  the  matters  in  question 

in  this  cause,  under  oath,  and  deposit  the  same  with  the regis* 

trar  of  this  court .    And  the  said not  having  pro- 
duced before  or  left  with  the  said registrar,  the  books,  deeds, 
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papers^  writings,  and  documents,  aforesaid,  or  filed  any  affidaTtt 
rekting  thereto,  although  dnly  served  with  the  said  order,  as  by  dM 

eertificate  of  the  said registrar  i^pears :  It  is  therefore  ordered 

that  the  said    '  '   ■      do,  within  four  days  after  the  serriee  npoa 

of  this  order,  produce  before  and  leave  with  the-^— 'registnup 

of  this  court upon  oath,  all  the  books,  deeds,  papers,  writings, 

and  documents  aforesaid ;  and  in  default  thereof,  that  the  sheriff  of 

any  county  or  united  counties  in  which  the  said may  be  found, 

do  take  the  said ^  into  his  custody,  and  commit to  the 

gaol  of  his  county  or  united  counties,  to  answer said  contempi. 

Whereupon  such  further  order  shall  be  made  as  shall  be  just 

Order  for  the  taxation  of  a  eolioitor'e  bill  of  eoete. 

In  the  matter  of  A.  B.,  one  of  the  solicitors  of  this  honourable 
court. 

Upon  the  humble  petition  of  the  above-named and  upon 

hearing  read  an  affidavit  of y  and  it  appearing  by  the  said 

affidavit  that  ,  in  the  said  petition  named,  hath  been  fiir* 

nished  with  a  bill  of  fees,  charges,  and  dbbursements,  incured 
and  disbursed  by  the   said   petitioner    in    carrying  on  oertum 

buriness  of  the  said in  pursuance  of  section  twenty-niae 

of  jchapter  thirty-five  of  the  Consolidated  Statutes  for  Upper 
Canada :  It  is  ordered  that  it  be  referred  to  the  master  of  tkia 

Qourt to  tax  the  said  bill,  together  with  the  costs  of  saek 

taxation,  and  to  settle  by  whom  the  same  ought  to  be  paid :  and  it 
is  ordered  that  the  said  petitioner  and  the  said  .— —  do  produce 
before  the  said  master,  upon  oath,  all  deeds,  books,  papers,  and  writ- 
ings in  his  custody  or  power,  respectively,  relating  to  the  said  bill, 
or  any  of  the  items  or  charges  therein ;  and  may  be  examined  upon 
oath  touching  the  same,  as  the  said  master  shall  direct :  and  it  is 

ordered  that  the  said do  pay  to  the  said  petitioner  what  the 

said  master  shall  certify  t6  be  due  to upon  such  taxation ;  and 

upon  such  payment,  or  in  case  the  said  bill  shall  appear  to  hAve 
been  already  paid,  it  is  ordered  that  the  said  petitioner  do  deliver 

to  the  said ,  upon  oath,  all  deeds,  papers,  and  writingB  in 

— —  custody  or  power,  belonging  to  the  said    ■   "      and  relating 
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tx^  ^he  0«id  bQsiness ;  and  if  it  appears  that  the  said  bill  10  overpaid^ 
it  is  ordered  that  the  said  petitioner  do  re-fond  and  re-paj  what 
shall  appear  to  have  been  overpaid*  And  all  proceedings  at  lawy 
iouohiog  the  said  bill,  are  hereby  stayed  until  after  the  said  master 
shall  haiFe  made  his  report. 

Order  to  read  pleadings  and  proceedings  in  another  cause. 
Upon  the  application  of  the  plaintiff,  (or  defendant,)  It  is  ordered 
{hat  he  be  at  liberty  at  the  hearing  of  this  cause,  and  otherwise  to 
read  all  the  pleadings,  orders,  and  proceedings  in  a  certain  other 

cause  now  or  lately  pending  in  this  court,  wherein  the  said 

18  plaintiff,  and are  defendants,  as  evidence  on  his  behalf^ 

saving  aU  just  occupations. 

Order  directing  accounts  and  enquiries  under  administration  order. 

This  court  doth  order  that  the  following  accounts  and  enquiries 
be  taken  and  made  by  the  master  of  this  court       '    that  is  to  say: 

1st.  An  account  of  the  personal  estate  not  specifically  bequeathed 

of deceased,  the  testator  in  the  pleadings  named,  come  to 

the  hands  of ,  or  to  the  hands  of  any  other  person  or  persons 

by order  or  for  '        use. 

2nd.  An  account  of  the  said  testator's  debts. 

8rd.  An  account  of  the  said  testator's  funeral  expenses. 

4th.  An  account  of  the  said  testator's  legacies. 

5tb.  An  enquiry,  what  parts,  if  any,  of  the  said  testator's  per- 
sonal estate  are  still  outstanding  or  undisposed  of. 

And  it  is  ordered  that  the  said  testator's  personal  estate  not  spe- 
cifically bequeathed  be  applied  in  payment  of  his  debts  and  funeral 
expenses  in  a  due  course  of  administration,  and  then  in  payment  of 
his  legacies. 

And  it  is  ordered  that  the  following  further  accounts  and 
enquiries  be  taken  and  made  by  the  said  master,  that  is  to  say : 

6th.  An  enquiry  what  real  estate  the  said  testator  was  seized  of 
or  entitled  to  at  the  time  of  his  death. 

7th.  An  enquiry  what  incumbrances  affect  the  said  testator's  real 
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8th.  A.n  account  of  the  rents  and  profits  of  the  said  testator's 

real  estate,  received  by  the  said or  by  any  other  person  or 

persons  by order  or  for use. 

And  it  is  ordered  that  the  further  consideration  of  this  case  be 
adjourned,  and  any  of  the  parties  are  to  be  at  liberty  to  apply. 

Order  appointing  new  day  for  the  payment  of  money. 
Upon  the  application  of  the  plaintiff,  and  upon  hearing  read  the 

report  of  the  master  of  this  court bearing  date  the day 

of ,  one  thousand  eight  hundred  and  sixty .     It  is  ordered 

that  the  said  defendant do  pay  the  sum  of by  the 

said  report  found  due  to  the  plaintiff  into  the to  the  joint 

credit  of.  the  said  plaintiff  and  the  registrar  of  this  court,  between 
the  hours  of  ten  o'clock  in  the  forenoon,  and  three  o'clock  in  the 

afternoon  of  the day  of instead  of  the  time  and  place 

mentioned  in  the  said  report.    And  it  is  ordered  that  a  copy  of  this 

order  be  served  upon  the  said  defendant at  least  seven  days 

before  jj>e  said day  of  — • 

Order  final  for  foreclosure. 
Upon  the  application  of  the  plaintiff,  and  it  appearing  that  by 

a made  in  this  cause  bearing  date  the day  of  — — ,  in  the 

year  of  our  Lord  one  thousand  eight  hundred  and ,  it  was 

referred  to  the  master  of  this  court to  take  an  account  of  what 

was  due  to  the  plaintiff  on  the  mortgage  security  in  the  pleadings 
mentioned,  and  to  tax  to  the  plaintiff costs  of  this  suit ;  pur- 
suant whereunto  the  said  master  made  his  report  bearing  date  the 

day  of ,  in  the  year  of  our  Lord  one  thousand  eight 

hundred  and ,  and  thereby  certified  the  sum  of to  be 

due  to  the  said  plaintiff,  which  he  appointed  to  be  paid  by  the  said 

defendant into  the bank  of to  the  joint  credit 

of and  the  registrar  of  this  court  between  the  hours  of 

ten  of   the  clock  In  the  forenoon  and  three  of  the  clock  in 

the  afternoon  of  the day  of .     At  which  time  and 

place the  said  defendant did  not  nor  did  any  one  on 

behalf attend  to  pay,  or  hath  since  paid  or  tendered 

the  same,  as  by  the  certificate  of and  by  the  affidayit  of 
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— —  now  produced  and  read  appears.  Whereupon  and  upon 
hearing  read  the  said  decree  and  the  master's  said  report,  this 

court  doth  order  that  the  said  defendant 7  do  stand  absolutely 

debarred  and  foreclosed  of  and  from  all  right,  title  and  equity  of 
redemption  of,  in,  and  to  the  ;nortgaged  premises  in  the  pleadings 
mentioned. 

AnotTier  form^  where  partiei  made  in  the  master's  offiee^  but  who 
did  not  come  in  and  prove  any  elaim. 

Upon  the  application  of  the ,  and  it  appearing  that  by  a 

made  in  this  cause  bearing  date  the day  of in  the  year  of 

our  Lord  one  thousand  eight  hundred  and ,  it  was  referred  to 

the  master  of  this  court to  take  an  account  of  what  was  due  to 

the  plaintiff   on  the         ■  in  the  pleadings  mentioned,  and  to  tax  to 

the costs  of  this  suit ;  pursuant  whereunto  the  said  master 

made  his  report  bearing  date  the day  of in  the  year  of 

our  Lord  one  thousand  eight  hundred  and ,  and  thereby  cer- 
tified the  sum  of to  be  due  to  the  said  plaintiff,  which  he 

appointed  to  be  paid  by  the  said  defendant into^he 

bank  of to  the  joint  credit  of and  the  registrar  of 

of  this   court,   between  the   hours   of  ten   of  the   clock  in   the 

forenoon  and  three  of  the  clock   in  the  afternoon  of  the 

day  of .     At  which  time  and  place  the  said  defendant 

did  not  nor  did  any  one  on behalf  attend  to  pay,  nor  hath 

since  paid  or  tendered  the  same,  as  by  the  certificate  of and 

by  the  affidavit  of now  produced  and  read  appears.  Where- 
upon and  upon  hearing  read  the  said  decree  and  the  master's  said 
report,  this  court  doth  order  that  the  said  defendant  — ^  do 
stand  absolutely  debarred  and  foreclosed  of  and  from  all  right,  title, 
and  equity  of  redemption  of,  in,  and  to  the  mortgaged  premises  in 
the  pleadings  mentioned. 

And  it  also  appearing  by  the  said  report,  that  the  defendants 

made  parties  in  the  master's  office,  although  duly  served  with  pro- 
cess under  the  General  Orders  of  this  court  in  that  behalf,  had  failed 
to  attend  or  prove  before  the  said  master  any  subsisting  lien,  charge, 
or  incumbrance  upon  the  said  lands  and  premises  :  it*is  therefore 
ordered  that  they,  the  said  defendants  last  named,  do  stand  abso^ 
48 
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lately  debarred  and  foreclosed  of  and  from  all  r%Iit,  titles  and 
equity  of  redemption  of,  in,  and  to  the  premises  aforesaid. 

Final  order  of  sale. 
Upon  the  application  of  the  plaintiff,  and  it  appearing  that  by  a 

decree made  in  this  cause,  bearing  date  the day  of , 

in  the  year  of  our  Lord  one  thousand  eight  hundred  and  — -,  it 

was  referred  to  the  master  of  this  court to  take  an  account  of 

what  was  due  to  the  plaintiff  on  the  in  the  pleadings  men- 
tioned and  to  tax  to  the  plaintiff costs  of  this  suit ;  pursuant 

whereunto  the  said  master  made  his  report  bearing  date  the day 

of  — -,  and  thereby  certified  the  sum  of to  be  due  to  the  said 

plaintiff  which  he  appointed  to  be  paid  by  the  said  defendant ^. 

into  the bank  of at to  the  joint  credit  of 

the  said  plaintiff  and  of  the  registrar  of  this  court,  between  the 
hours  of  ten  of  the  clock  in  the  forenoon,   and  three  of  the 

clock  in  the  afternoon  of  the day  of .    At  which  time 

and  plac^either  the  said  defendant  nor  any  one  on behalf  did 

then  pay  or  hath  since  paid^  or  offered  to  pay  the  same  into  the  said 

bank  at  the of or  to  the  plaintiff,  as  by  the  certificate  of 

the  manager  or  cashier  of  the  said  bank,  the  affidavits  of ^ 

and  of  the  said  plaintiff,  now  produced  and  read  appears.     Where- 
upon and  upon  reading  the  said  decree,  and  the  master's  said  report 

this  court  doth  order  that  the  said  lands  and  premises -r  in  the 

mentioned,  or  a  competent  part  thereof,  be  sold  in  pursuance 

of  and  in  manner  directed  b^  the  said  decree. 

Prsectpefor  order  to  elect. 

Whereas  the  plaintiff  is  prosecuting  the  defendant  both  at  law 
and  in  this  court  for  one  and  the  same  matter,  whereby  the  defen- 
dant is  doubly  vexed,  the  said  defendant  hereby  requires  the  usual 
order  as  of  course  that  the  plaintiff  do  elect  in  which  court  he  will 
proceed. 

Order  to  elect. 
Upon  the  application  of  the  defendant,  and  upon  precipe  ikdg 
day  filed,  and  it  appearing  that  the  plaintiff  doth  prosecute  the  said 
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defendant  both  at  law  and  in  this  court  for  one  and  the  same  matter, 
whereby  the  defendant  is  donbly  vexed :  it  is  ordered  that  tjie 
plaintiff  do,  within  eight  days  lifter  service  hereof  npon  him  or  his 
solicitor,  make  his  election  in  which  court  he  will  pf  oceed,  and  if  he 
shall  deot  to  proceed  in  this  court,  then  his  proceedings  at  law  are 
stayed  by  injunction,  but  if  he  shall  elect  to  proceed  at  law,  or  in 
default  of  such  election  by  the  time  aforesaid,  then  the  said  plain- 
tiff's bill  is  from  thenceforth  to  stand  absolutely  dismissed  out  of 
this  court  with  costs  to  be  paid  by  the  said  plaintiff  to  the  said  defen- 
dant forthwith  after  taxation  thereof. 

Orier  to  dUmUifor  want  of  prosecution. 
Upon  the  application  of  the  defendant  A.  B.,  and  upon  hearing 
read  the  notice  of  motion  herein,  the  notice  of  filing  his  answer 
herein,  and  an  admission  of  service  thereof,  and  the  certificate  of  the 
(deputy)  registrar  of  this  court  (at  — )  and  upon  hearing  what 
was  alleged  on  behalf  of  the  said  plaintiff:  it  is  ordered  that  the 
plaintiff's  bill  of  complaint  in  this  cause  be,  and  the  same  is  hereby 
dismissed  out  of  this  court  for  want  of  prosecution,  with  costs  to  be 
paid  by  the  said  plaintiff  to  the  said  defendant  forthwith  after  taxa- 
tion thereof. 

Order  to  examine  de  bene  esse. 

Upon  the  application  of  the —  A.  B.,  and  it  appearing  that 

one  0.  D.  now  residing  at in  the of and  county  of 

■  ■    ',  &C.,  is  a  material  and  necessary  witness  in  this  cause  on 

behalf  of  the  said A.  B.,  and  that  the  said A.  B.  cannot 

safely  proceed  to  a  hearing  of  this  cause  without  the  evidence  of  the 
said  C.  D.,  and  that  the  said  C.  D.  is  upwards  of  seventy  years  of 
age  (or  is  in  a  very  sickly  and  infirm  state  of  health  and,  in  all  pro- 
bability not  likely  to  live  long)  as  by  the  aflSdavit  of now  pro- 
duced and  read  appears  z  it  is  ordered  that  the  said A.  B.  be 

at  liberty  to  examine  the  said  C.  D.  as  a  witness  for  him  in  this 
cause. 

Prseeipefor  order  to  revive  ly  real  representatives  of  a  deceased 

plaintiff. 
(t)  The  precipe  (which  is  substituted  for  a  bUl  of  revivor) 
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or4isr,  and  all  future  proceedings,  should  be  styled  in  the  following 
manner,  viz : 

In  Chancery, 

Between  V.  W.,  Plaintiff, 

and 
Y.  Z.,  Defendant. 

By  original  bill, 
and 
Between  A.  B.,  0.  D.,  E,  F.,  G.  H.,  and  J.  K.,      Plaintifi, 

and 

Y.  Z.,  Defendant. 

By  revivor. 

Whereas  the  plaintiff  in  the  above  named  suit  did^on  the 

day  of ,  depart  this  life  intestate,  leaving  him  sunriving  A.  B. 

his  widow,  and  C.  D.,  E.  P.,  G.  H.  and  J.  K.,  his  children  and  co- 
heirs and  co-heiresses  at  law,  whereby  the  said  suit  became  abated, 
and  whereas  the  interest  of  the  said  plaintiff  in  the  said  suit  has 
been  transmitted  by  operation  of  law  to  the  said  A.  B.,  C.  D.,  £L 
P.,  G.  H.  and  J.  K.,  as  his  widow  and  co-heirs  and  co-heiresses 
respectively,  the  said  A.  B.,  &c.,  hereby  require  the  common  order 
to  revive  the  said  suit  in  the  names  of  them  the  said  A.  B.,  C.  D.,  &c. 

Order  to  revive  granted  upon  the  above  prcecipe. 

Upon  the  application  of  A.  B.,  G.  D.,  E.  P.,  G.  H.,  and  J.  E., 
and  upon  praecipe  this  day  filed,  and  it  appearing  thereby  that  the 

plaintiff  in  the  above  mentioned  suit  did,  on  the day  of ^ 

depart  this  life  intestate,  leaving  him  surviving  the  said  A.  B.,  C. 
D.,  &c.,  his  widow  and  children  respectively,  whereby  the  said  suit 
became  abated,  and  that  the  interest  of  the  said  plaintiff  in  the  said 
suit  had  been  transmitted  by  operation  of  law  to  the  said  A.  B.,  ftc, 
as  his  widow  and  co-heirs  and  co-heiresses  respectively.  It  is 
ordered  that  the  said  suit  and  all  proceedings  therein  do  stand 
revived  in  the  name  of  the  said  A.  B.,  &c.,  and  be  in  the  same 
plight  and  condition  as  the  same  were  in  at  the  abatement  thereof. 
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Order  to  revive  in  the  name  of  the  personal  representative  of  de- 
ceased defendant, 

.  Upon  the  application  of  the  plaintiff  and  npon  prsecipe  this  day 
filed,  and  it  appearing  thereby  that  the  said  plaintiff  filed  bis  bill  of 
complaint  in  this  cause  on,  &c.,  and  that  on,  &;c.,  the  said  defendant 
C.  B.  died,  and  that  the  said  E.  F.  has  become  and  is  the  executor 
of  the  said  C.  D.  That  the  said  cause  and  proceedings  having  be- 
come abated  in  manner  aforesaid,  the  plaintiff  is  desirous  of  reviy- 
ing  the  same.    It  is  ordered  that  the  said  suit  and  all  proceedings 


(i)  The  form  of  the  prseoipe  and  order  wiU  of  course  vary  infinitely  according  to 
the  mode  of  abatement  and  tranemission  of  interest,  in  all  cases  the  abatement  and 
transmission  of  interest  or  liability  should  be  stated  with  accuracy  and  precision ; 
for  if  the  order  be  obtained  npon  allegations  which  turn  out  to  be  untrue,  it  will  be 
liable  to  be  discharged  at  any  moment.  The  party  reviTing  should  also  take  care  to 
serre  aU  parties  interested  with  a  true  copy  of  the  order  according  to  the  require- 
ments of  the  order  of  6th  of  June,  1862,  iupra,  p.  46. 

A  person  institutes  proceedings  in  Chancery  at  his  own  peril,  and  no  matter  how 
numerous  the  parties  are,  assumes  all  risk  of  abatement  by  death  or  otherwise ;  see 
Hall  y.  Green,  2  U.  C.  Jur.  42,  where  the  fact  that  the  plaintiff  was  unable  to  pro- 
ceed on  account  of  his  inabili^  to  find  the  representatiTcs  of  a  defendant  who  had 
died,  causing  a  partial  abatement,  was  held  to  be  no  answer  to  a  motion  to  dismiss 
for  want  of  prosecution. 

The  Order  of  the  6th  of  June,  1862,  contemplates  two  distinct  changes  in  the  con- 
stitution of  a  suit  under  which  it  may  be  necessary  to  revive  or  to  carry  on  the  proceed- 
ing. The  actual  revivor  would  appear  to  be  necessary  where  the  suit  has  become 
abated  by  death,  marriage  or  otherwise,  and  the  order  to  carry  on  the  proceedinge  to  be 
necessary  where  the  same  has  become  defective  by  reason  of  some  change  or  trans- 
mission of  interest  or  liability.  In  either  of  these  CTcnts,  and  upon  proper  allega- 
tions the  suit  may  be  rcTiTod  or  continued  by  an  order  obtained  upon  preecipe.  At 
first  ngfat  it  would  seem  immaterial  whether  the  prsecipe  and  order  were  styled  as 
aboye  set  forth  or  whether  styled  simply  in  the  original  cause  ;  there  is  a  distinction, 
howeyer,  and  it  is  suggested  that  where  a  suit  has  become  abated^  the  prseoipe  and 
order  and  all  future  proceedings  should  be  styled  in  the  manner  aboTo  set  forth, 
but  where  the  suit  has  become  defective  merely,  and  an  order  is  necessary  to  carry 
on  the  proceedings  it  may  be  obtained  in  the  original  cause,  and  its  operative  part 
may  be  as  follows. 

'*  It  is  ordered  that  the  said  suit  and  aU  further  proceedings  therein  be  in  the 
same  plight  and  condition  as  the  same  were  in  at  the  time  of  the  same  haying  become 
defectiye  as  hereinbefore  mentioned,  and  be  continued  and  carried  on  under  the 
foUowing  style,  namely: 

Between  A.  B Plaintiff, 

and 

C.  P..... Defendant. 

{According  to  the  new  ctyU  of  the  euit.) 
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thereia  do  stand  reviyed  and  be  in  the  same  plight  and  oondition  as 
the  same  were  in  at  the  time  of  the  said  abatement,  (k) 

Order  enlarging  time  for  payment  of  mortgage  money. 

Upon  the  application  of  the  defendant,  and  npon  hearing  read  the 
notice  of  motion  herein  and  the  decree  in  this  cause  bearing  date 

day  of last,  and  the  report  of  the  master  of  thia  court  (at 

)  and  the  affidavit  of ,  it  is  ordered  that  the  said  defend- 
ant do  pay  to  the  said  plaintiff  his  costs  of  this  application  forthwith 
after  taxation  thereof;  and  it  is  ordered  that  npon  the  said  defend- 
ant paying  to  the  said  plaintiff  on  or  before  the day  of 

(day  appointed  by  the  report)  the  sum  of  £ ^  fonnd  due  to  the 

plaintiff  by  the  said  report  for  interest  in  respect  of  his  mortgage  in 
question  herein  and  costs,  that  the  time  for  the  said  defendant  re- 
deeming the  lands  and  premises  comprised  in  the  said  mortgage  be 
enlarged  for  (six)  calendar  months ;  and  it  is  ordered  upon  such 
payment  being  made  that  the  said  master  is  to  compute  subsequent 
interest  upon  the  principal  sum  found  due  to  the  said  plaintiff  by  hiB 
said  report,  and  do  tax  to  him  his  subsequent  costs  of  this  suit  Mid 
do  add  the  same  to  the  said  principal  sum;  and  it  is  ordered  diat  a 
new  time  and  place  be  appointed  for  payment  of  what  shall  be  found 
due  to  the  plaintiff  as  aforesaid.  But  in  default  of  the  said  defend- 
ant paying  to  the  said  plaintiff  the  said  sum  of  £  {the  interest 
and  coete  above  named)  by  the  time  aforesaid  the  said  defendant  is 
to  stand  absolutely  debarred  and  foreclosed  of  and  from  adl  right, 
title,  and  equity  of  redemption  of,  in,  and  to  the  said  mortgaged 
premises. 

Order  appointing  guardian^  and  directing  maintenance^  ^. 

Upon  the  humble  petition  of  the  aboye  named  infant  by  A.  B.,  his 
mother  and  next  friend,  and  upon  hearing  read  the  said  petition  Mid 

{k)  If  any  party  to  a  suit  dies,  his  real  or  personal  representatires,  or  both)  (ao- 
oording  to  the  nature  of  bis  interest,)  most  be  made  parties.  The  rarioiis  changes 
in  the  constitation  of  a  snit,  as  to  parties,  prodaoe  either  abaUment  or  siai^e  tf^e- 
tiv&nui.  The  difference  between  abatement  and  simple  dtfectwmeu  was  ncTer  Tsry 
dear,  it  is  now  onimportant,  by  Order  of  6th  Jane,  1862«  3es  ppi  46,  €t  nq.^  and 
278,  et  teq.f  wpra. 
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an  affidavit  of  C.  D.,  and  npon  hearing  what  was  alleged :  it  is  ordered 

that  E.  F.  of  the of ,  in  the  county  of y  Esquire,  be, 

and  he  is  hereby  appointed  guardian  to  the  said  infant.     And  it  is 

ordered  that  it  be  referred  to  the  master  of  this  court  (at )  to 

enquire  who  has  maintained  the  said  infant  since  the  death  of  G.  H., 
th^  father  of  the  said  infant,  and  to  fix  a  proper  sum  to  be  allowed 
foranph  maintenance^  and  for  the  maintenance  and  education  of  the 
said  infant  for  the  time  to  come  during  his  minority,  and  out  of  what 
Amd  the  same  ought  to  paid. 

Order  for  injunction. 

Upon  the  application  of  the  above  named  plaintiff,  and  upon  hear, 
ing  read  the  notice  of  motion  herein  and  the  plaintiff's  bill,  and  the 
affidavits  of  A.  B.,  &c.,  filed  herein,  (and  the  exhibits  therein  refer- 
red to)  and  upon  hearing  what  was  alleged  by  counsel  for  both  par- 
ties, it  is  ordered  that  an  injunction  do  issue  to  restrain  the  defend- 
ant (his  servants,  workmen  and  agents,  or  his  attorneys,  solicitors, 
and  agents  from,  &;c.,  following  the  prayer  of  the  hill  and  notice  of 
nation)  until  the  hearing  of  this  cause  {or  until  the  further  order  of 
this  court  to  the  contrary.) 

Order  to  dissolve  injunction. 
Upon  the  application  of  the  above  named  defendant  and  upon 
hearing  read  the  notice  of  motion  herein,  and  the  plaintiff's  bill, 
and  the  affidavits  of  A.  B.,  &c.,  filed  herein,  (and  the  exhibits 
therein  referred  to,)  and  upon  hearing  what  was  alleged  by  counsel 
for  both  parties,  it  is  ordered  that  the  order  made  in  this  cause, 

bearing  date  the  day  of last,  be  discharged,  and  the 

injunction  issued  thereon  do  stand  absolutely  dissolved. 

Order  overruling  demurrer. 
The  matter  of  the  demurrer  put  in  by  the  defendant  A.  B.  to  the 

plaintiff's  bill. coming  on  the day  of ,  to  be  argued  before 

this  court  in  the  presence  of  counsel  learned  on  both  sides,  the  said 
demurrer  being  opened  upon  debate  of  the  matter,  and  upon  hearing 
what  was  alleged  by  counsel  aforesaid,  this  court  did  order  that  the 
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same  should  stand  oyer  for  judgmoDt,  and  the  same  coming  on  this 
present  day  for  judgment,  in  presence  of  counsel  aforesaid,  this 
court  held  the  said  demurrer  to  he  insufficient,  and  doth  therefore 
order  that  the  same  he  overruled  with  costs  to  he  paid  by  the  defen- 
dant to  the  plaintiff  forthwith  after  taxation  thereof. 

Order  to  discharge  from  custody  a  party  committed  for  contempt. 

Upon  the  application  of  the  ahove  named  ■         A.  B.,  and  upon 

hearing  read  the  notice  of  motion  herein,  and  the  affidavits  of  C.  D. 

and  E.  F.,  &c.,  filed  herein,  {I)  and  upon  hearing  what  was  alleged 

on  both  sides,  and  it  appearing  that  an  attachment  issued  against 

the  said  A.  B.  under  the  order  herein  bearing  date  the day  of 

last,  directed  to  the  sheriff  of  the  county  {or  united  counties) 

of (and )  and  that  the  said  A.  B.  was  arrested  thereon ; 

it  is  ordered  that  the  said on  paying  or  tendering  the  costs 

of  his  contempt  herein  be  discharged  out  of  the  custody  of  the  said 

sheriff  of  the  county  {or  united  counties)  of (and )  as  to 

his  said  contempt. 

Order  for  writ  of  arrest. 
Upon  the  application  of  the  above  named  plaintiff,  and  upon  hear- 
ing read  the  bill  of  complaint  herein  and  the  affidavit  of  A.  B.,  and 
it  appearing  that  the  above  named  defendant  is  greatly  indebted  to 
the  plaintiff  and  designs  quickly  to  go  into  other  parts  beyond  this 
province ;  it  is  ordered  that  a  writ  of  arrest  do  issue  against  the 
said  defendant  until  this  court  make  other  order  to  the  conto'ary, 
and  the  said  writ  is  to  be  marked  in  the  sum  of  £—  in  words  at 
length  and  not  in  figures. 

Order  to  dismiss  bill  on  praecipe  by  plaintiff  b^ore  replication. 
Upon  the  application  of  the  plaintiff  and  upon  prsdcipe  this 
day  filed,  it  is  ordered  that  the  bill  of  complaint  of  the  said 


(I)  If  the  party  has  been  committed  for  non-prodaotion,  and  moTea  to  obtain  lus 
discharge  on  the  ground  of  haTiog  siuce  complied  with  the  order,  the  proper  eTi- 
dence  to  be  used  is  the  oertiiloate  of  the  registrar  or  master,  or  depufy,  as  the  < 
may  be. 
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plaintiff  be,  and  the  same  is  hereby  dismissed  out  of  this  coart,  with 
ooste  to  be  paid  by  the  said  plaintiff  to  the  defendants  A.  B.  and 
C*  D.)  &c.,  forthwith  after  taxation  thereof,  (m) 

VeBting  order. 
Upon  the  application  of  A..  B.  the  purchaser  of  (parts  of)  the 
land  sold  in  this  cause,  and  upon  hearing  read  the  master's  report 
upon  the  sale  herein,  and  the  solicitor  for  the  said  plaintiff  appear- 
ing and  consenting  thereto,  and  in  pursuance  of  the  sixty-third  sec- 
tion of  chapter  twelve  of  the  Consolidated  Statutes  of  Upper  Canada, 
it  is  ordered  that  the  lands  so  purchased  by  the  said  A.  B.  being 
(jrtvtf  full  dederiptioriy)  be,  and  the  same  are  hereby  vested  in  the 
said  A.  B.,  his  heirs  and  assigns  for  ever,  for  all  the  estate  and 
interest  of  the  said  plaintiff,  and  the  above  named  defendants  (or  a$ 
ihe  C0»e  may  he)  therein. 

Order  to  deliver  poBsesBion  of  mortgaged  premUen  after  final  order 

of  foreclosure. 

Upon  the  application  of  the  plaintiff,  and  upon  hearing  read  the 
£nal  order  of  foreclosure  in  this  cause  and  affidavits  of  the  service 
of  this  notice  of  motion  and  of  demand  of  possession,  and  no  one 
spearing  on  behalf  of  the  said  defendant  A.  B.,  it  is  ordered  that 
the  said  defendant  A.  B.  do,  within  fourteen  days  after  service 
upon  him  of  this  order,  deliver  up  to  the  said  plaintiff  possession  of 
the  mortgaged  premises  in  question  in  this  cause,  or  so  much  thereof 
as  he  is  in  possession  of. 

Order  to  prove  exhibits  vivd  voce  at  hearing. 
Upon  the  application  of  the  plaintiff,  it  is  ordered  that  he  be  at 
liberty  at  the  hearing  of  this  cause,  to  prove  by  aflSdavit  or  aflSdavits 
of  the  witness  or  witnesses  who  would  be  competent  to  prove  the 
same  vivd  voce  the  following  exhibits,  that  is  to  say,  {set  out  exhibits 
to  be  proved^  saving  all  just  exceptions. 

(m)  If  the  defendants  haTe  not  answered  tbej  wiU  not  be  entitled  to  costs  except 
imder  specUl  oiroomstances,  snofa  as  haTing  filed  affidayits  on  being  serred  with 
notice  of  motion  for  injanction,  or  having  obtained  and  serred  aa  order  for  ifcii9i^ 
ftr  costs. 
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Order  to  change  Bolicitor. 
Upon  the  application  of  the  said  defendant  A.  B.  and  by  consent^ 
it  is  ordered  that  be  be  at  liberty  to  change  his  solicitor  in  this 
cause  by  making  C.  D.  his  solicitor,  in  the  place  and  stead  of  E.  F. 
his  present  solicitor. 

Order  for  subpoena  to  ieeue  to  Lower  Canada. 
Upon  the  application  of  the  said  defendant  A.  B.,  and  upon  hear- 
ing read  an  affidavit  of  the  said  A.  B.,  and  it  appearing  that  G.  D. 
id  a  material  witness  for  the  defence  of  the  said  A.  B.,  it  is  there- 
fore, in  pursuance  of  section  four  of  the  seventy-ninth  chapter  of  the 
Consolidated  Statutes  of  Canada,  ordered  that  a  writ  of  subpoBnt 

ad  teHificandum  do  issue  directed  to  the  said  C.  D.  at ^  in 

that  part  of  this  province  formerly  called  Lower  Canada  out  of  the 
jurisaiction  of  this  court,  to  appear  at  the  next  ensuing  examinati<m 
term  of  this  court,  {or  as  the  case  may  he.) 

Order  to  amend  ly  adding  a  party  defendant. 
Upon  the  application  of  the  plaintiff,  and  upon  hearing  read  the 
affidavit  of  A.  B.,  and  it  appearing  that  one  C.  D.  is  a  necessarj 
party  to  the  bill  in  this  cause,  it  is  ordered  that  the  said  plaintiff  be 
at  liberty  to  amend  his  bill  of  cqmplaint  herein  by  inserting  therein 
the  name  of  the  said  C.  D.  with  apt  words  to  change  him  as  a  defen- 
dant thereto.  « 

Order  absolute  for  non^oduction. 
Upon  the  application  of  the  plaintiff  {or  defendant)  and  it  appear- 
ing that  by  an  order  made  in  this  cause  and  bearing  date  the ' 

■"  day  of last,  it  was  ordered  that  the  said  defendant  (or  plaintiff) 

A.  B.  should,  within  four  days  after  the  service  upon  him  of  the 
said  order,  produce  before  and  leave  with  the  (deputy)  registrar 

(master)  of  this  court  (at )  upon  oath,  all  books,  deeds,  papers, 

writings  and  documents  in  his  custody  or  power  relating  to  the 
matters  in  question  in  this  cause,  and  in  default  thereof  that  the 
aheriff  of  any  county  or  united  counties  in  which  the  said  defendtnt 
A.  B.  might  be  found  should  take  the  said  defendant  into  bis  cos- 
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tody  and  commit  him  to  the  gaol  of  his  county  or  united  counties  to 
answer  his  said  contempt.  Whereupon,  and  upon  hearing  read  an 
affidavit  of  the  service  of  the  said  order  and  a  certificate  of  the  said 
(deputy)  registrar  (or  master)  and  it  appearing  by  such  certificate 
that  the  said  defendant  hath  not  produced  and  left  with  the  said 
(deputy)  registrar  the  said  books,  deeds,  papers,  writings  and  docu- 
ments, or  filed  any  affidavit  relating  thereto,  (in  the  case  of  non-pro- 
duction pursuant  to  a  master's  direction,  the  words  in  this  part  of 
the  order  should  he  a  copy  of  the  master's  certificate.) 

It  is'  therefore  ordered  that  the  sheriff  of  any  county  or  united 
counties,  in  which  the  said  defendant  A.  B.  may  be  found,  do  take 
him  into  his  custody  and  commit  him  to  the  gaol  of  his  county  or 
cnited  counties  to  answer  his  said  contempt,  and  it  is  ordered  that 
an  attachment  or  attachments  do  issue  accordingly. 

Order  on  petition  for  re-hearing. 

Upon  the  application  of  the  defendant  and  upon  hearing  read  his 
petition  for  the  re-hearing  of  this  cause,  and  the  judge's  fiat  endorsed 
thereon,  and  the  defendant  having  this  day  paid  into  court  to  the 
credit  of  this  cause  the  sum  of  forty  dollars  by  way  of  deposit  to 
secure  the  costs  of  such  re-hearing,  and  having  signed  an  under- 
taking to  pay  such  costs  as  may  be  awarded  against  him  in  respect 
of  such  re-hearing,  it  is  ordered  that  this  cause  be  set  down  to  be 
re-heard  before  this  court  next  after  the  causes  and  matters  already 
Bet  down. 


DECREBS. 

Where  a  necessary  proyision  is  omitted  in  a  decree  the  court  will  amend  it  on  ped- 
tion  though  passed  and  entered.    (Moffatt  t.  Hyde,  6  U.  C.  L.  J.  94.) 

Where  a  decree  in  a  partition  snit,  omitted  to  direct  the  ezecation  of  the  necessary 
instruments  and  did  not  reserve  the  consideration  of  further  directions,  the  court 
neTertheless  on  motion  directed  the  execution  of  conyeyances  and  the  delivery  of 
possession  agreeably  to  the  finding  of  the  master.    (0*Lone  ▼.  O'Lone,  2  Grant,  642.) 

The  words  « liberty  to  apply"  do^ot  extend  to  an  application  by  the  plaintiff  to 
be  allowed  costs,  as  to  which  there  was  no  express  direction  given  by  the  decree. 
(KendaU  y.  Marsters,  2  ^eG.  F.  &  J.  200.) 
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Tbe  tet  C<m.  SUts.  U.  G.»  mp.  Xni.«  8«o  16,  reUtin^  t6  tbe  Govrk  of  trror  and 
Appeal,  does  not  depriT«  tbe  court  of  its  ioberent  jurisdiction  to  suspend  tbe  opers- 
tion  of  its  own  decree  pending  au  appeal.     (Cotton  t.  Corby,  5  (J.  C.  L.  J.  07.} 

CommencemenU  of  decrees. — On  hearing. 

This  caase  coining  on  (the day  of—,  and)  this  present 

day  to  be  heard  before  this  court  in  the  presence  of  counsel  for  all 
parties,  {or  for  the  plaintiff  and  the  defendant  A.  B.,  no  one  appear- 
ing for  the  defendant  C.  D.,  although  duly  notified  in  that  behalf, 
nor  for  the  defendant  E.  F.  against  whom  the  bill  has  beea  taken 
pro  confeasOj)  upon  opening  of  the  matter  and  upon  hearing  read  the 
pleadings  and  depositions  herein,  and  upon  hearing  what  was  alleged 
by  counsel  aforesaid,  this  court  doth,  &c. 

^f  Judgment  reserved. 

This  cause  coming  on  the day  of  — —  last,  (and  the 

day  of last)  to  be  heard,  &c.,  {as  in  foregoing,)  this  court  did 

order  that  this  cause  should  stand  for  judgment,  and  the  same  com- 
ing on  this  present  day  for  judgment  in  the  presence  of  counsel 
aforesaid,  this  court  doth  declare,  &;c. 

On  motion  for  decree. 

This  cause  coming  on  this  present  day  to  be  heard  by  way  of 
motion  for  a  decree  against  the  defendant  in  the  presence  of  counsel 
for  both  parties,  upon  opening  of  the  matter  and  upon  hearing  read 
the  pleadings  and  notice  of  motion  herein  and  the  affidavits  of  A* 
B.  and  C.  D.,  and  the  exhibits  therein  referred  to,  and  upon  hearing 
what  was  alleged  by  counsel  aforesaid,  this  court  doth  declare,  &c. 

On  further  directions. 

This  cause  coming  on  this  present  day  to  be  heard  before  this  court 
on  further  directions,  and  as  to  the  matter  of  (subsequent)  costs  in 
the  presence  of  counsel  for  all  parties  (or  for  the  plaintiff  and  the 
defendant  A.  B.,  no  one  appearing  for  the  defendant  C.  D.  althoui^h 
duly  notified  in  that  behalf,  nor  for  the  defendant  E.  F.,  against 
whom  the  bill  has  been  taken  pro  coi\fesso)  upon  opening  of  the 
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ttMitty  and  upon  hearing  read  the  decree  in  this  cause  bearing  date 

the  day  of last,  and  the  report  of  the  master  of  this  court  (at 

)  made  in  pursuance  thereof  bearing  date  the^ day  of 

last,  and  upon  hearing  what  was  alleged  by  counsel  aforesaid, 

thk  court  doth,  &;o. 

On  bill  and  answer. 

ftifl  cause  coming  on  this  present  day  to  be  heard  before  this 
ooiiri  on  bill  and  answer,  in  the  presence  of  counsel  for  both  parties, 
upon  opening  of  the  matter  and  upon  hearing  read  the  pleadings  in 
tbis  cause,  and  upon  hearing  what  was  alleged  by  counsel  aforesaid^ 
this  court  doth,  kc* 

Decree  for  redemption. 

This  court  doth  declare  that  the  plaintiff  is  entitled  to  redeem  the 
lands  and  premises  comprised  in  the  mortgage  in  the  pleadings 
mentioned ;  and  it  is  ordered  that  it  be  referred  to  the  master  of 
this  court  (at  )  to  take  an  account  of  what  is  due  to  the  said 

defendant  for  principal  money  and  interest  upon  the  said  mortgage, 
and  to  tax  to  him  hb  costs  of  this  suit,  and  upon  the  said  plaintiff 
paying  to  the  said  defendant  what  shall  be  found  due  to  him  for 
principal  money,  interest  and  costs  as  aforesaid,  within  six  oalen- 
dar  months  after  the  said  master  shall  have  made  his  report  at  such 
time  and  place  as  the  said  master  shall  appoint ;  it  is  ordered  that 
the  said  defendent  do  re-convey  the  said  premises  free  and  clear  of 
sU  inciimbrances  done  by  him,  and  deliver  up  all  deeds  and  writings 
in  his  custody  or  power  relating  thereto  upon  oath  to  the  said  plain- 
tiff, or  to  whom  he  may  appoint ;  but  in  default  of  the  said  plaintiff 
making  such  payment  by  the  time  aforesaid,  it  is  ordered  that  the 
MI  of  complaint  of  the  said  plaintiff  be  dismissed  out  of  this  courts 
irith  costs  to  be  piiid  by  the  said  plaintiff  to  the  said  defendant 
forthwith  after  taxation  thereof. 

fimre4  for  specifie  performance  of  contract  for  sale  of  landj  on  hill 

hy  vendor. 

This  court  doth  declare  that  the  agreement  in  the  pleadings  men- 
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tioned  ought  to  be  specifically  performed  and  carried  into  ezecation 
in  case  the  plaintiff  can  make  a  good  title  to  the  premises  in  the 
said  agreement  mentioned,  and  doth  order  and  decree  the  same 
accordingly ;  and  it  is  ordered  that  it  be  referred  to  the  master  of 
this  court  to  enquire  and  state  whether  a  good  title  can  be  made  by 
the  said  plaintiff  to  the  said  premises,  and  if  so  when  a  good  title 
could  have  been  first  shewn  by  the  said  plaintiff;  and  the  said  mas- 
ter is  to  take  an  account  of  what  is  due  to  the  said  plaintiff  under 
and  by  virtue  of  the  said  agreement  for  principal  and  interest  ia 
respect  of  the  purchase  money  of  the  said  premises ;  and  this  court 
doth  reserve  the  consideration  of  further  directions  and  costs  until 
after  the  said  master  shall  have  made  his  report. 


PETITIONS. 


Preliminary  observatioM,—&9e  Order  6th  of  May,  1862,  and  notes  pp.  276,  et  nq., 
iupra. 

A  petition,  if  in  a  suit,  is  entitled  in  the  suit,  it  is  addressed  like  the  bill  of  eom- 
plaint,  **  to  the  hononrable  the  judges  of  the  Court  of  Chancery,"  and  headed  **  Th^ 
petition  of  A.  B.,  &o.,  one  of  the  plaintiffs  {or  defendants  a#  the  eate  vMy  be.)**  It 
states  succinctly  the  facts,  and  the  substance,  if  possible,  of  the  documents  on  which 
the  prayer  is  founded ;  occasionally  the  documents  must  be  set  out;  but  the  genottl 
rule  is  only  to  set  out  the  material  parts. 

The  prayer  of  a  petition  is  like  the  prayer  of  a  bill ;  it  prays  specifically  the  relief 
desired  or  such  other  relief  as  the  court  may  think  just  and  fit.  The  petitioner 
must  aUege  what  he  intends  to  prove. 

Petition  for  re-hearing. 

1,  That  a  decree  was  made  in  this  cause  in  favour  of  and  upon 
the  application  of  the  above-named  plaintiff,  on  the  — — -*  day 
of ,  A.D.,  186-. 

2.  Your  petitioner  submits  and  is  advised  and  believes  that  the 
said  decree  is  erroneous  in  substance,  and  the  same  should  be 
vacated  and  set  aside,  or  should  at  least  be  materially  varied,  {ff 
the  decree  is  to  be  varied^  set  out  particulars  of  each  objection.) 

Your  petioner  therefore  prays  that  the  said  decree 
may  be  vacated  or  varied  as  to  this  honourable  court 
may  seem  just,  and  for  that  purpose  that  this  cause  may 
be  re-heard  before  this  honourable  court. 
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Judge' 9  fiat  endorsed  upon  petition. 

Upon  the  petitioner  depositing  ten  pounds  with  the  registrar  and 
consenting  to  pay  snch  costs  as  this  court  may  award  in  respect  of 
any  proceedings  had  upon  the  decree  in  this  cause  since  the  date 
thereof,  let  the  registrar  set  this  cause  down  for  re-hearing  next 
after  the  causes  already  appointed. 

Undertaking  and  certificate  to  be  endorsed  on  petition. 

I  agree,  for  the  purpose  of  obtaining  a  re-hearing  of  this  cause, 
to  deposit  ten  pounds,  and  to  pay  such  costs,  if  any,  as  this  court 
may  award,  in  respect  of  any  proceedings  had  upon  said  decree 
made  herein. 

Signed  in  the  presence  of )  A.  B., 

C.  D.  S  Solicitor  for . 


We  hereby  certify  and  submit  that  this  is  a  proper  cause  for 
re-hearing. 

A.  B. 
CD. 
Petition  to  tax  solicitor's  hill  of  costs. 
In  the  matter  of  A.  B.,  one  of  the  solicitor's  of  this  honourable 

court. 

{Address  and  commencement.) 

1.  That  your  petitioner  was  employed  by  C.  D.,  of  the  village 

of ,  in  the  county  of ,  a  solicitor  of  this  honourable 

court,  as  his  agent  in  divers  suits,  causes,  and  matters  in  this  hon- 
ourable court. 

2.  That  your  petitioner  sent  his  bills  of  fees,  charges,  and  dis- 
bursements by  post  to  the  said  C.  D.,  at  the  said  village  of ,  on 

the  day  of last,  which  said  bills  were  subscribed  with 

tike  proper  hand  of  your  petitioner,  and  were  also  accompanied  by  a 
letter  subscribed  in  like  manner  referring  to  such  bills. 

8.  That  the  said  C.  D.  has  made  no  application  to  refer  such  bills 
of  costs  for  taxation,  nor  has  he  paid  the  amount  of  such  bills  or 
any  part  thereof  to  your  petitioner. 

4.  That  your  petitioner  has  not  commenced  any  action  for  the  re- 
covery of  such  fees,  charges,  and  disbursements. 

Tour  petitioner  therefore  prays  that  it  may  be  referred  to  the 
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master  of  this  court  to  tax  the  said  bills  of  fees,  charges,  and  disbnrse- 
ments,  and  that  the  said  C.  D.  and  also  your  petitioner  may  prodac6 
before  the  said  master  upon  oath  as  he  shall  direct  all  books,  papers, 
and  writings  in  their  custody  or  power  respectively  relating  to  such, 
bills  or  to  any  of  the  items  or  charges  therein,  and  may  be  ezamiiif- 
ed  upon  interrogatories  touching  the  same  as  the  said  master  shall 
direct,  and  that  the  said  C.  D.  may  be  ordered  to  pay  to  your  peti- 
tioner what  shall  appear  to  be  due  to  him  upon  such  taxation  to- 
gether with  the  costs  of  such  reference  and  taxation. 
And  your  petitioner  will  ever  pray,  &c. 

Affidavits  in  support  of  above. 
In  the  matter  of  A.  B.,  one  of  the  solicitors  of  this  honourable 
court.    I,  E.  F.,  of  the  City  of  Toronto,  clerk  of  the  said  A.  B., 
make  oath  and  say,  that  on  the day  of  last,  I  trans- 
mitted to  C.  D.,  at in  the  county  of ,  the  bills  of  foes, 

charges  and  disbursements  mentioned  and  referred  to  in  the  peti- 
tion in  this  matter,  by  depositing  the  same  in  Her  Majesty's  post- 
oflBce,  at  the  City  of  Toronto,  aforesaid,  which  said  bills  were 
enclosed  in  an  envelope  addressed  to  the  said  C.  D.,  written  thereon. 
1  further  say,  that  the  said  bills  were  when  so  sent  accompanied  by 
a  letter  subscribed  with  the  proper  hand  of  the  said  A.  B.,  and 
referring  to  the  said  bills.  I  further  say,  that  at  the  time  of  mailing 
the  said  letter  I  requested  that  the  same  should  be  registered,  and 
I  paid  the  sum  required  for  such  purpose  to  the  party  to  whom  I 
delivered  the  said  letter  in  the  said  post-office. 

{Add  affidavit  hy  solicitor  verifying  petition  in  every  partieularJ) 

Petition  for  sale  of  infant* s  estate  under  12  FtV.,  ch.  72,  and  far 

appointment  of  guardian. 
In  Chancery. 

In  the  matter  of  A.  B.,  an  infant,  and  in  the  matter  of  the  12tli 
Victoria,  chapter  72.     To,  &c. 

The  humble  petition  of  A.  B.,  of ,  in  the  county  of  — — > 

by  C.  D.,  her  mother  and  next  friend,  and  who  applies  by  tliis 
petition  to  be  appointed  guardian'for  the  said  A.  B. 
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Shewethy  that  yonr  petitioner  is  the  daughter  and  only  child  t)f 

one  B.  B.,  in  his  life-time,  of  the  of  — -,  deceased,  and  C. 

B.,  his  -wife,  now  C.  D.     That  the  said  B.  B.  departed  this  life  in 

or  about  the  year ,  intestate,  leaving  your  petitioner  and  your 

petitioner's  said  mother  him  surviving. 

That  on  or  about  the day  of ,  your  petitioner's  said 

mother  intermarried  with  and  became  the  wife  of  D.  D.,  of  the 

of . 

That  the  said  B.  B.,  at  his  decease,  left  but  a  trifling  amount  of 
personal  property  and  no  real  estate,  but  the  said  B.  B.,  at  his  de- 
cease, was  entitled  to  the  patent  from  the  Crown  for  the  following 
lands,  on  payment  of  certain  moneys  therefor,  that  is  to  say,  {de- 
9eribing  them  fuUy). 

That  the  said  B.  B.  had,  before  his  death,  paid  to  the  govern- 
ment the  sum  of  £ ,  or  thereabouts,  on  the  said  lots. 

That  the  said  D.  D.  did,  in  or  about  the  month  of ,  on  behalf 

of  your  petitioner,  but  out  of  his  own  money,  pay  to  the  government 
the  full  balance  of  money  and  interest  due  for  said  lots,  amounting 
altogether  to  the  sum  of  £ or  thereabouts,  and  thereupon  a  pa- 
tent for  the  said  lots  issued  to  and  in  the  name  of  your  petitioner  as 
the  heir-at-law  of  the  said  B.  B.  deceased,  which  patent  bears  date 

day  of .     That  your  petitioner  is  now  over  ^ 

years  of  age.  That  your  petitioner  has  ever  since  the  death  of 
your  petitioner's  father  lived  with  your  petitioner's  mother,  and 
with  the  said  D.  D,  since  his  marriage  with  your  petitioner's  said 
mother.  That  your  petitioner  was  supported  by  her  said  mother 
until  your  petitioner's  said  mother  intermarried  with  the  said  J),  D., 
and  since  that  time  your  petitioner  has  been  supported  by  the  said 
D.  D.,  your  petitioner  having  had  no  other  means  of  support.  That 

the  said  D,  D.  has  a  family  of other  children,  and  he  has  been 

and  is  obliged  to  spend  all  his  earnings  in  supporting  his  said 

family.     That  the  said  D.  D.,  for  the  last years,  caused  your 

petitioner  to  be  educated,  and  to  be  kept  at  a  respectable  school  in 

y  aforesaid ;   and  has  paid  the  necessary  expenses  in  that 

behalf.    That  your  petitioner  is  possessed  of  no  other  property  than 
the  said  lands  and  premises  aforesaid.    That  each  of  the  said  lots  is 
50 
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about  one-fourth  of  an  acre  in  size.   That  there  are  no  buildings  on 

any  of  said  lots  except  on  lot  No.  —  on  street  aforesaid, 

and  your  petitioner  and  said  D.  D.  and  C.  D.  hare  not  nor  has  any 
or  either  of  them  derived  any  rents  or  profits  therefrom.     That  on 

the  said  lot.  No.  — y  on  street,  there  is  a  two-storied  frame 

dwelling  house,  but  it  is  badly  built,  and  has  been,  until  recently, 
in  a  bad  state  of  repair.  That  the  said  D.  D.  received  no  rents 
from  the  said  lot  last  mentioned  until  after  the  issuing  of  the  patent 
as  hereinbefore  set  forth.  That  since  that  time  the  said  D.  D.  haa 
received  rents  from  the  said  last  mentioned  lot  at  the  rate  of 
£——  pounds  per  annum.     That  the  said  D.  D.  did,  in  or  about 

month  of last,  expend  the  sum  of  £ or  thereabouts  in 

repairing  and  improving  the  said  house,  and  since  that  time  the  said 
D.  D.  has  received  rent  at  the  rate  o(  £ — ^.  That  your  peti- 
tioner's said  father  was,   at  the  time  of  his  death,  indebted  to 

one in  a  large  sum  of  money.     That  the  said had 

from  the  time  of  the  death  of  your  petitioner's  said  father  until 
about  the  date  of  the  issuing  of  the  letters  patent  as  hereinbefore 
mentioned,  continuously  received  the  rents  and  profits  of  said  lot,  No« 
—  on street,  whereby  the  said  debt  became  satisfied. 

That  the  said  — - — ,  in  or  about  the  year ,  pretending  thai 

the  said  debt  had  not  been  paid,  endeavoured  to  obtain  a  patent  for 
the  said  lots,  to  be  issued  to  him,  and  for  that  purpose  made  appli* 
cation  to  the  government  of  this  province. 

That  the  said  D.  D.  opposed  such  claim  of  the  said ^  and 

succeeded  in  so  doing,  and  procured  a  patent  to  issue  to  your  ped- 
tioner  as  aforesaid. 

That  in  resisting  such  claim  on  the  part  of  said ,  and  in 

employing  legal  assistance  therein,  the  said  D.  D.  was  put  to  expense 

and  loss  of  time,  which  cost  the  said  D.  D.  the  sum  of  £ or 

thereabouts,  and  in  procuring  such  patent  to  issue  to  your  petitioner 
the  said  D.  D.  was  put  to  an  expense  of  £••   ■     or  thereabouts. 

That  each  of  said  lots,  Nos. ,  is  worth  the  sum  of  £ 

or  thereabouts,  and  the  said  lot,  No. ,  on street,  the 

sum  of  £ or  thereabouts. 

Your  petitioner  shews  that  the  said  lots  cf  land  would  hare  been 
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lost  to  your  petitioner,  had  not  the  said  D.  D.  paid  the  said  money 
therefor  to  the  government,  as  aforesaid,  and  resisted  the  claim 
thereto  set  up  hy  the  said ,  as  aforesaid.  Your  petitioner  sub- 
mits, that  under  the  circumstances  aforesaid,  the  said  D.  D.  is  enti- 
tled to  he  indemnified  for  his  expenses  in  supporting  your  petitioner 

from  the  said  month  of  ,  until  the  present  time ;  and  also 

for  the  moneys  he  has  so  expended  as  aforesaid,  in  paying  for 
the  said  lots  of  land,  and  in  repairing  the  said  house,  and  in 
defraying  the  expenses  in  opposing  the  claim  of  the  said  — —  as 
aforesaid.  And  your  petitioner  is  willing  that  one  or  more  of  said 
lots,  as  may  be  necessary,  and  such  of  them  as  it  may  seem  desira- 
ble to  sell,  may  be  sold  by  and  under  the  direction  of  this  honourable 
court,  and  the  proceeds  applied  towards  paying  the  expenses  afore- 
said, and  in  providing  for  the  future  support  of  your  petitioner. 
And  your  petitioner  submits  that  lots  Nos.  '  aforesaid,  and 

lot  No. ,  on street,  if  necessary,  would  be  the  most 

proper  to  be  disposed  of  for  the  purposes  aforesaid. 

That  the  sum  of  & ,  or  thereabouts,  together  with  the  rent  of 

the  said  lot  No.  —  on street,  will  be  required  for  the  future 

support  of  your  petitioner.  That  your  petitioner  has  not  and 
never  had  a  legal  guardian  appointed  for  her,  and  your  petitioner 
submits  that  your  petitioner's  said  mother  is  a  fit  and  proper  person 
to  be  appointed  her  guardian. 

Tour  petitioner  therefore  prays  that  your  petitioner's  said  mother 
may  be  appointed  her  guardian,  and  that  it  may  be  enquired  accord- 
ing to  the  practice  of  this  honourable  court,  what  would  be  a  proper 
allowance  to  be  made  to  the  said  B.  D.,  for  the  support  and  educa- 
tion of  your  petitioner,  as  aforesaid,  from  the  time  of  the  death  of 
your  said  petitioner's  father ;  and  also,  that  it  may  be  enquired 
what  will  be  a  proper  allowance  to  be  made  for  the  future  support 
and  education  of  your  petitioner ;  and  also,  that  it  may  be  enquired 
what  expense  the  said  D.  D.  has  been  put  to  in  paying  for  the  said 
lots  to  the  government,  as  aforesaid,  and  in  resisting  the  claim  of 

the  said  ^  as  aforesaid,  and  in  procuring  the  patent  to  be 

issued  to  your  petitioner,  as  aforesaid,  and  in  repairing  said  house 

on  lot  No. ,  on street,  as  aforesaid ;  and  also,  that  it  may 

be  enquired  what  moneys  the  said  D.  B.  has  received  as  rents  and 
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profits  of  the  said  Iot,No. y  on street,  for  and  on  bekalf 

of  your  petitioner ;  and  that  the  said  lots  Nos.  *— ,  and  lot  N<k 

,  on street,  if  necessary,  may  be  sold  under  the  direotiom 

of  this  honourable  court ;  and  the  proceeds  arising  therefrom  ap- 
plied first  in  paying  the  costs  of  this  application,  and  die  moneyf 
the  said  D.  D.  may  be  entitled  to  for  such  past  maintenance  and 
expenses,  as  aforesaid ;  and  secondly,  in  providing  for  such  future 
maintenance  of  your  petitioner ;  and  for  that  purpose  that  such 
money  so  to  be  applied  for  such  future  maintenance  may  be  paid  to 
your  petitioner's  guardian,  or  to  whom  she  may  appoint ;  and  that 
your  lordships  will  be  pleased  to  make  such  further  or  other  order 
in  the  premises,  as  to  your  lordships  may  seem  meet.  And  your 
petitioner  will  ever  pray,  &c,  (n) 


FORMS  USED  IN  PROCEEDINGS  IN  THE  MASTER'S  OFFICE. 

Surcharge. 

{Full  style  of  cause.) 

The seeks  to  charge  the ,  A,  B.,  with  tiie  se^oral 

sums  of  money  of  which  the  amounts  and  particulars  are  hereunder 

set  forth  beyond  what  the  said ,  A.  B.,  has  admitted  to  haTe 

received  by  his  account  marked  (A)  filed  in  the  office  of  the  master 

of  this  court  (at )  on  the day  of ,  186  ,  under  the 

decree  {or  order)  in  this  cause  bearing  date  the day  of y 

186  ,  that  is  to  say :  {set  forth  particulars  of  surcharge.) 

4  Notice  of  surcharge. 
{FuU  style  of  cause.) 

Take  notice  that  the seeks  to  charge  Ae  ,  A.  B., 

with  the  several  sums  of  money  of  which  the  amounts  and  partien- 
lars  are  set  forth  in  the  schedule  hereunder  written,  beyond  what 

the  said ,  A.  B.,  has  admitted  to  have  received  by  his  accemt 

marked  (A)  filed  in  the  office  of  the  master  of  this  oourt  (at ) 

on  the  — —  day  of ,  186  ,  under  the  decree  {or  order)  in  thia 

^)  TU  irraolitifioer  nusl  be  oartftil  to  dtvide  %  petition  gtmit*r  to  Ibis,  into 
psre^rapbs  ftad  nonaber  tbe  ntmt  oomegotlf el/«  IbUowing  tbe  prMUoe  tUreoa. 
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4 

OMM,  bearing  date  the day  of ,  186  ,  {if  an  affidavit  h€$ 

heen  fiUd  in  support  of  the  surcharge^  add^)  and  that  I  have  thi0 
day  filed  an  affidavit  of  (the  plaintifi^,  &c.,)  in  support  of  such  sur- 
charge. 

Dated  this day  of ,  186  . 

C.  D.; 

,  Solicitor. 

To  the ,  A.  B,,  and  to  E.  F.,  his  solicitor. 

The  schedule  above  referred  to. 
{Here  state  the  amounts  and  particulars.) 

Examination  paper  on  an  examination  before  a  master  or  special 

examiner. 
In  Chancery. 

{Full  style  of  cause.) 

Deposition  of  a  witness  sworn  and  examined  in  the  above  cause 
{or  matter)  before  me. 

A.B. 

Master  (at ) 

Sworn  the day  of ,  186  . 

C.  D.,  of  the  (township)  of ,  in  the  county  of -, 

Esquire,  {or  G.  D.,  the  above  named  plaintiff,  or  defendant)  examined 
on  behalf  of ,  saith  as  follows,  Ac. : 

I,&o. 

Cross-examined  on  behalf  of . 

I,  &a 

Be-examined. ' 

The  Wee  for  cross-examination  of  tpitness  on  an  affidavit. 

Jm  Chavckbt. 

{Full  style  of  cause.) 

Deposition  of  a  witness  cross-examined  in  the  above  cause  {or 
matter)  before  me. 

A.B., 

Master  at . 

-  Sworn  the day  of ,  186  . 

0.  D.,  of  the  (township)  of ,  in  the  county  of  — — -, 
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(Bsqmre,)  (or  A.  B.,  the  above  named  plaintiff,  or  defendant,)  crow- 

examined  on  behalf  of on  the  affidavit  of  the  said  C.  D.,  sworn 

in  the  above  cause  (or  matter)  on  the day  of /186  ,  and 

filed  on  the day  of ,  186  ,  saith  as  follows  : 

I,  &c.,  {o) 

Re-examined. 

Conclusion  in  both  the  above  cases, 
I  certify  that  the  depositions  contained  in  this  (and  the  six  pre- 
ceding) sheets  of  paper  were  taken  by  me,  and  were  afterwards 
read  over  to  the  witness  and  signed  by  him  in  the  presence  of  the 

parties  attending. 

A.  S«9 

Master  (at ) 

Advertisement  for  creditors  to  come  in  under  a  decree. 

In  Chancbby. 

{Full  style  of  cause  or  matter.) 

Pursuant  to  a  decree  {or  order)  made  in  this  cause  {or  matter) 

dated  the day  of ,  186  ,  the  creditors  of  B.  F.,  late  of 

the  (township)  of  ,   in   the   county  of  ,  Esqaire, 

deceased,  who  died  on  or  about  the day  of ^  1860  ,  are 

in  person  or  by  their  solicitors,  on  or  before  the •  day  of ^ 

186  ,  to  come  in  and  prove  their  debts  before  me  at  my  chambers 
(in  Osgoode  Hall,  in  the  city  of  Toronto,)  otherwise  they  will  be 
peremptorily  excluded  from  all  benefit  under  the  said  decree  {or 
order.) 

(Monday)  the day  of ,  186  ,  at of  the  clodc 

in  the noon  at  my  said  chambers  is  appointed  for  hearing  and 

adjudicating  upon  the  claims. 

Dated  at ,  this day  of j  186  . 

G.  H., 

Master  (at ) 


(o)  Deporitioos  mvst  be  taken  in  the  first  person  of  the  deponent,  see  see.  K 
of  Order  XL  of  2drd  Deoember,  1867,  tupra,  p.  249. 
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Advertisement  of  %aU. 

{Full  style  of  cause.) 

To  be  (peremptorily)  sold  by  public  auction  in  pursuance  of  a 
decree  and  final  order  for  sale  made  by  the  Court  of  Chancery 
of  Upper  Canada  in  this  cause,  bearing  date  respectively  the 

day  of ,  186  ,  and  the day  of 186  , 

and  with  the    approbation  of  A.  B.,   Esquire,   the  master  (in 

ordinary)  of  this  honourable  court  (at )   on   (Monday)  the 

^—  day  of ,  at  — —  of  the  clock  in  the  — —  noon,  at  the 

chambers  of  the  said  master,  at  No.  1, street j  {or  at  the 

auction  room  of  Messrs.  B.  &  C,  No.  1, street ,  as  the 

case  may  he)  certain  (freehold)  premises  being  lot  number  one  in 

the  first  concession  of  the  township  of ,  in  the  county  of , 

containing  by  admeasurement  200  acres  of  land,  more  or  less,  {or 
some  other  sufficient  description,  of  the  property)  in  one  lot  {or  in  — 
lots,  consisting  of,  &c.,  set  out  lotSy  numbering  them  consecutively^) 
{p)  {state  also  any  particulars  respecting  the  property  which  may 
he  necessary y  as  to   buildings^  soilj  condition  of  property ^   ^c.) 

The  purchaser  shall,  at  the  time  of  sale,  pay  down  a  deposit  in 
the  proportion  of  £10  for  every  £100  of  his  purchase  money  to  the 
vendor  or  his  solicitors,  and  shall  pay  the  remainder  of  his  purchase 

money  (with  interest  thereon  from  the  day  of  sale)  on  the day 

of next. 

{Here  insert  any  particulars  in  which  the  proposed  conditions  of 
sale  differ  from  the  standing  conditions^  as  where  the  premises  are 
to  he  sold  subject  to  a  mortgage^  or  at  an  upset  price,  or  a  reserved 
bidding  is  to  be  allowed.) 

In  other  respects,  and  except  as  above  mentioned,  the  conditions 
of  sale  are  the  standing  conditions  of  sale  of  the  said  Court  of 
Chancery. 


(  p)  If  the  lots  are  namerous  and  specified  in  a  plan  which  is  to  be  used  at  the 
sale,  they  may  be  described  iu  the  following  manner :  **  in  —  lots,  numbering  from 

street (northward)  according  to  a  plan  to  be  produced  at  the  sale,  each 

lot  baviDg  a  frontage  on street  of feet  —  inches,  more  or  less,  and  a  depth 

(westerly)  to  the  (westerly)  boundary  of  the  said  lot  of  —  feet  —  inches. 
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The  conditions  of  sale  and  farther  particulars  may  be  obtained  at 

the  chambers  of  the  said  master  (at )  and  at  the  offices  of 

Messrs.  C.  &  D.  at ,  and  Messrs.  E.  &  F.  at •  * 

Dated  at ,  this day  of ,  186  . 

G.  H., 

Master  (at ) 

Messrs.  0.  &  D.,  solicitors  for  the  (plaintiff  or  defendant,  a$  the 
ea$e  may  be.) 

Abstract  of  title, 

1.  (Ist  January,  18 — .)  Patent  from  the  Crown  to  A.  A.,  where- 
by the  Crown  in  consideration  of  jElOO  granted  to  said  A.  A.,  his 
heirs  and  assigns,  (the  lands  in  question  in  this  cause  being,)  all  that 
certain  parcel  or  tract  of  land  {description.) 

2.  (Date).  Indenture  of  bargain  and  sale  between  said  A.  A.  of 
the  first  part,  Mary,  his  wife,  of  the  second  part,  and  B.  B.  of  the 
third  part. 

It  was  witnessed,  in  consideration  of  £150  to  said  A.  A.,  paid  by 
the  said  B.  B.,  said  A.  A.  did  grant,  bargain  and  sell,  &;c.,  unto 
said  B.  B.,  his  heirs  and  assigns,  the  said  land  and  all  the  estate  of 
said  A.  A.  therein,  {or  shortly  as  the  ff  ranting  part  is  worded  in 
the  indenture.) 

To  have  and  to  hold  the  same  unto  said  B.  B.,  his  heirs  and  as- 
signs, to  and  for  his  and  their  sole  and  only  use  for  ever  {following 
the  habendum  shortly.) 

And  Mary,  wife  of  the  said  A.  A.,  thereby  barred  her  dower  in 
said  land.  ^ 

{Set  out  covenants  shortly.) 

Executed  by  said  A.  A.  and  Mary,  his  wife,  and  attested,  and 
receipt  for  consideration  endorsed  {as  the  case  may  be.) 

Registered  in  the  registry  office  of  the  county  of on  the 

—  day  of  ■         18 — . 

8.  (Date).  Indenture  of  grant  between  said  B.  B.  of  the  first  part, 
and  C.  C.  {a  feme  sole)  of  the  second  part. 

It  was  witnessed  in  consideration  of  £200  to  said  B.  B.  paid  by 
said  0.  C,  said  B.  B.  did  grant  unto  said  C.  C,  her  heirs  and  as- 
signs, said  land  and  all  the  estate  of  said  B.  B.  therein. 
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(Babendumy  covmatUSf  exeeiUion.  Src.  and  registration  0$  in 
No.  2) 

Said  B«  B.  (the  grantor)  was  unmarried  on  the day  of 

18—,  the  date  of  present  indenture. 

4.  (Date.)  Indenture  of  grant  between  C.  D.,  (formerly  said  G. 
C.y)  wife  of  D.  D.  of  first  part,  said  D.  D.  of  second  part,  and  E.  E. 
of  third  part. 

It  was  witnessed  in  consideration  of  £250  to  said  C.  D.  paid  by 
said  £.  E.,  said  0.  D.  did,  with  the  consent  of  said  D.  D.,  grant 
unto  said  E.  E.,  &c. 

And  said  D.  D.,  in  consideration  of  5s.^  &c.,  granted  unto  said  E. 
E.,  his  estate  in  the  said  land. 

{Habendum  and  covenants  as  in  No.  2.) 

Executed  by  said  G.  D.  and  D.  D.  at  — «— ,  and  attested,  &;c., 
{as  in  No.  2.) 

Acknowledged  by  said  C.  D.  in  pursuance  of  the  statute  in  that 

behalf  before  two  of  Her  Majesty's  justices  of  the  peace  at  

(the  place  of  execution)  as  appears  by  endorsement  on  present 
indenture. 

Registered,  &c.,  {as  in  No.  2.) 

5.  (Date.)  Indenture  of  mortgage  between  said  E.  E.  of  the  first 
part,  Ann,  his  wife,  of  the  second  part,  and  F.  F.  of  the  third  part. 

(Chanting  part  and  habendum  as  in  No.  2,  following  mortgage 
shortly.) 

Proviso  making  void  the  present  indenture  on  payment  of  £ 

with  interest  for  the  same  at  the  rate  of  —  per  centum  per  annum, 
on  the day  of ,  18 — • 

(Covenants^  exectttion,  ^<?.,  and  registration  as  in  No.  2.) 

6.  (Date.)  Indenture  of  assignment  between  said  F.  F.,  of  the 
first  part,  and  G.  G.,  of  the  second  part.   Reciting  the  hereinbefore 

abstracted  indenture  of  mortgage  No.  5,  and  that  the  sum  of  £ 

remained  due  by  virtue  thereof  to  the  said  F.  F.  for  principal  and 
£ for  interest,  to  the  day  of  the  date  of  present  indenture. 

(Chanting  part^  habendum^  execution j  registration^  ^e.y  as  in  No, 
%  following  assignment  shortly.) 
61 
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7.  (Date.)  Discharge  of  mortgage  between  €K  G.  of  one  pBrt» 
and  E.  E.  of  other  part. 

Reciting  payment  of  hereinbefore  abstracted  indenture  No.  5. 
Executed  by  said  G.  G.,  and  attested  by  two  witnesses,  registered, 
kc.j  {as  in  No.  2.) 

8.  (Date.)  Last  will  and  testament  of  E.  E.,  whereby  the  said  I. 
E.  devised  the  said  land  to  H.  H. 

Executed  by  said  E.  E.  in  presence  of  two  witnesses,  who  sub- 
scribed their  names  as  such  at  the  request  of  said  E.  E.,  in  his 
presence. 

Said  E.  E.  died  on  the day  of ^  18 — ,  without  hariDg 

altered  or  revoked  the  will  hereby  abstracted,  and  leaving  said  E 
H.  him  surviving. 

Said  will  proved  in  the  Surrogate  Court  of  the  county  of >  wi 

the day  of ,  18 — .  ^ 

Registered,  &c.,  {as  in  No.  2.) 

9.  (Date.)  Indenture  of  grant  between  A.  H.,  the  widow,  and  B. 
H.,  G.  H.  and  D.  H.,  the  children  of  said  H.  H.,  of  the  one  paii, 
and  1. 1,  of  the  other  part. 

Redting  death  and  intestacy  of  said  H.  H.,  leaving  him  surviving 
said  A.  H.,  his  widow,  and  B.  H.,  0.  H.  and  D.  H.,  his  only  child- 
ren and  co-heirs  and  heiress  at  law. 

{Set  out  shortly  the  granting  party  hahendumy  and  covenantSy  and 
state  executiony  attestationy  ^c,  and  registrationy  as  in  No.  2.) 

Notice  to  object  to  be  attacJied  to  the  abstract  when  sierved.    {Order 
XXXVI.y  sec.  12,  |>.  160,  tupra.) 

In  Ghakobbt. 

{Short  style  of  cause.) 

Take  notice  that  if  you  do  not  object  to  the  tide  of  tiie  (pkintf) 
to  the  land  mentioned  in  the  annexed  abstract,  being  the  kttd  in 
question  in  this  cause,  and  obtain  and  serve  a  warrant  (pr  an  ip- 
pointment)  from  the  master  of  this  honourable  court  (at  — — )  (^ 
from  a  judge  of  this  honourable  court)  to  consider  &d  same  mthin 
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fourteen  days  from  the  service  hereof,  and  of  the  deUvery  of  the  said 
abstract,  yon  will  be  deemed  to  have  accepted  such  title. 

Dated  this day  of  ^ ^  18—, 

A.  B., 
— —  Solicitor. 
To  C.  D.,  the y  and  to  E,  F.,  his  solicitor. 

Report  in  foreclomre  suit  where  no  parties  added  by  the  master. 
{Title  as  in.  decree.) 

la  parsuance  of  t^e  decree  made  in  this  cause,  bearing  date  the 

day  of ^  one  thousand  eight  hundred  and ,  I  was 

attended  by  the  plaintiff's  solicitor,  and  it  appearing  to  me  by 
Ibe  cer,tificate  of  the  sheriff  and  (deputy)  registrar  of  the  county 
of  that  no  person  or  persons  not  before  parties  to  this  suit 

had  any  lien,  charge,  or  incumbrance  upon  the  lands  and  premises 
embraced  in  the  plaintiff's  mortgage  in  the  bill  in  this  cause  men- 
fioned  subsequent  thereto,  I  proceeded  to  hear  and  determine  the 
BialterB  referred  to  me  by  the  said  decree,  and  thereupon  was 
attaided  by  the  solicitor  for  the  said  plaintiff,  no  one  appearing  for 
die  sud  defendant  against  whom  the  said  bill  has  been  taken  pro 
€09ife$9o.  And  I  find,  that  at  the  date  of  this  my  report  there  is 
due  to  the  siuid  plaintiff  upon  his  mortgage  aforesaid,  for  principal 

money,  the  sum  of ^  and  for  principal  and  interest  the  sum  of 

.    Ai^d  I  have  computed  subsequent  interest  upon  the  said 

principal  money,  from  the  date  of  this  my  report,  for  the  period  of 
six  months  thereafter,  and  find  the  same  amounts  to  the  sum  of 

.    And  I  have  taxed  to  the  said  plaintiff  his  costs  of  this 

siat,  at  the  sum  of ^  which  said  principal  money,  interest,  and 

subsequent  interest,  together  with  the  said  costs,  amount  in  all  to 

the  sum  of •    And  I  appoint  the  same  to  be  paid  by  the  said 

defendant  to  the  joint  credit  of  the  said  plaintiff  and  the  registrar 
of  this  honourable  court,  into  {insert  the  name  of  whatever  hank  the 
plaint^  desires)  between  the  hours  of  ten  of  the  clock  in  the  fore* 

Aoon,  and  one  of  the  clock  in  the  afternoon  of  the day  of  — — 

next,  being  six  months  next  after  the  making  of  this  my  report, 
as  by  the  said  decree  is  directed. 

An  whieh  I  humbly  certify  and  submit  to  this  honourable  court. 


Digitized 


by  Google 


404  VOBMS  09  PROCBBDIKOS. 

[xastib's  omoB. — ^bbpo&t  roEBOLosuiui  Sim.] 

Report  in  foreclosure  suit  where  eubeequent  ineumiraneere  are 
foundf  some  of  whom  prove  and  some  do  not 

In  Chancbrt. 

(Full  title  of  caueey  a$  follows.) 

Between  A.  B.,  Plaintiff, 

and 
C.  B.,  and  E.  F.  and  G.  H.,  an  infant  under  the  age 
of  twenty-one  years,  by  J.  K.,  bis  guardian  {as  in  the 
decree;  if  parties  are  made  by  the  mastery  add)  by  bill, 
and  L.M.  and  N.  0.,  made  parties  in  the  master's  ofiee. 

Defendants. 

In  pursuance  of  the  decree  made  in  this  cause,  as  originally  enti- 
tled, bearing  date  the day  of one  thousand  eight  hundred 

and ,  I  was  attended  by  the  plaintiff's  solicitor,  and  it  appear- 
ing to  me  by  the  certificates  of  the  sheriff  and  (deputy)  registrar  of 

the  county  of ,  that  L.  M.  and  N.  0.,  not  before  parties  to  tUm 

Buit,  had  some  lien,  charge,  or  incumbrance  upon  the  lands  and 
premises  embraced  in  the  plaintiff's  mortgage  in  the  bill  in  this 
cause  mentioned,  subsequent  thereto,  and  ought  to  be  made  parties^ 
I  did  order  that  they  should  be  made  parties  to  this  suit,  aooording 
to  the  General  Orders  of  this  court,  of  February,  one  thousand  eight 
hundred  and  fifty-eight.  And  it  subsequently  appearing  to  me  that 
office  copies  of  the  said  decree,  on  which  were  endorsed  notioes  ia 
accordance  with  schedule  A.  to  the  said  General  Orders,  had  been 
served  upon  each  of  the  said  parties  so  made,  pursuant  to  my  order 
as  aforesaid,  I  proceeded  to  hear  and  determine  the  matters 
referred  to  me  by  the  said  decree,  and  thereupon  was  attended  by 
the  solicitors  for  the  said  plaintiff  and  the  said  infant  defendant  G. 
H.,  and  the  said  defendant  L.  M.,  no  one  attending  for  the  defen- 
dant  N.  0.,  though  duly  notified  as  aforesaid,  nor  for  the  defendants 
C.  D.  and  E.  F.,  against  whom  the  said  bill  has  been  taken  pro 
confeMo.  And  I  find,  that  at  the  date  of  this  my  report  there  is 
due  to  the  said  plaintiff  upon  his  mortgage  aforesaid,  for  prinrnpal 

money,  the  sum  of ,  and  for  principal  money  and  interest  tk* 

sum  of •  (Here  state  any  tpecial  sums  allowed  to  the  pla/k^ltijf 

for  taxes f  or  premiums  ofinsurance^  ^c.) 
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And  I  have  taxed  to  the  said  plaintiff  his  costs  of  this  suit  at  the 

smn  of ,  which  said  principal  money  and  interest,  (and  sums 

paid  for  taxes,  ftc.,)  together  with  the  said  costs,  amount  in  all  to 

the  sum  of -.    And  I  farther  find  that  at  the  date  of  this  my 

report,  there  is  due  to  the  said  defendant  L.  M.,  under  and  by 
Tirtiie  of  a  writ  of  fieri  facias  lodged  in  the  hands  of  the  sheriff  for 

die  said  county  of ,  founded  on  a  judgment  at  law  recoyered  by 

the  said  L.  M.  against  the  said  defendant on  the day 

of -,  in  the  year,  &c.,  for  principal  money  and  taxed  costs  at 

law,  bearing  interest,  the  sum  of ,  and  for  such  principal 

money  and  taxed  costs  at  law  bearing  interest,  and  interest,  the 

sum  of .    And  I  have  allowed  for  costs  at  law  incidental  to  the 

hstly  mentioned  judgment,  not  bearing  interest,  the  sum  of , 

{insert  the  amount  allowed  for  fi.  foe.  and  sheriff's  fees,  which 
skoyM  be  the  amount  usuaUt/  allowed  at  common  lawj)  and  I  have 
taxed  the  costs  of  the  said  defendant  L.  M.  of  this  suit,  at  the  sum 

of J  which  said  last  mentioned  principal  money,  taxed  costs  at 

law  bearing  interest,  and  interest,  incidental  costs  at  law  not  bear- 

mg  interest,  and  costs  of  this  suit  amount  in  all  to  the  sum  of • 

And  I  certify,  that,  although  notified  as  aforesaid,  the  said  defen- 
dant, N.  0.,  hath  not  attended  before  me,  nor  proved  before  me  any 
subsisting  lien,  charge,  or  incumbrance  upon  the  lands  and  pre- 
mises aforesaid,  whereby  he  hath  under  the  said  general  orders  of 
this  court  disclaimed  and  is  foreclosed  of  all  interest  in  the  said 
lands  and  prembes ;  and  I  hereby  declare  him  foreclosed  accord- 
ingly. And  I  have  settled  the  priorities  between  all  the  said  par- 
ties to  this  suit  who  have  proved  claims  before  me  as  aforesaid,  and 
find  that  such  priorities  are  in  accordance  with  the  order  in  which 
the  said  claims  are  hereinbefore  mentioned  and  set  forth.  And  I 
further  certify,  that  of  the  said  plaintiff  and  the  said  defendants,  L. 
M.,  ftc,  the  said  plaintiff  and  the  said  defendant,  L.  M.,  only 
having  attended  before  me,  in  respect  of  the  matters  aforesaid, 
appear  to  me  to  be  of  them  the  only  incumbrancers  upon  the 
laUL  lands  and  premises  embraced  in  the  plaintiff's  mortgage. 

All  which  I  humbly  certify  and  submit  to  this  honourable  court 
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Stibsequent  report  in  foreclosure  mit  after  a  decree  on  further  eHree- 
tions  h(t8  been  obtained  on  the  foregoing  report. 

( Title  a$  in  decree  on  further  directione.) 
Pursauit  to  the  decree  on  farther  directions  made  in  this  paosey 

bearing  date  the day  of ,  one  thousand  eight  hundred  aad 

sixty  — ,  I  proceeded  to  hear  and  determine  the  matters  dieiebj 
referred  to  me,  and  thereupon  was  attended  by  the  solicitors  for  th« 
said  — >--— ;  and  I  find  that  by  my  report  made  in  this  canae, 

bearing  date  the day  of last,  I  reported  the  total  som  of 

— —  to  be  doe  to  the  said  plaintiff,  of  which  the  sum  of la 

principal  money ;  and  I  have  computed  subsequent  interest  upon 
the  said  principal  money  to  the  day  hereinafter  appointed  for  pay- 
ment, and  find  the  same  amounts  to  the  sum  of {ineefi  aUo 

any  sums  allowed  for  taxeSy  premiums  of  insurance^  ^c,  paid  since 
the  former  report^)  and  I  haye  taxed  to  the  said  plaintiff  his  subae* 

quent  costs  of  this  suit  at  the  sum  of ,  which  said  subsequent 

interest  and  subsequent  costs  (and  sums  allowed  for  taxes,  &o^) 
being  added  to  the  total  sum  so  as  aforesaid  reported  due,  thej 
together  make  the  sum  of •  And  I  appoint  tibe  said  last  men- 
tioned sum  of  money  to  be  paid  by  the  said  defendant  L.  M.  {foUow-- 
ing  the  decree  on  further  directions)  to  the  joint  credit  of  the  said 
plaintiff  and  the  registrar  of  this  honourable  court  into  the  Commer- 
cial bank  of  Canada  at  its  branch  agency  office  in  the of 

{or  wherever  the  plaintiff  desires  the  money  to  be  paid)  between  the 
hours  of  ten  of  the  clock  in  the  forenoon  and  one  of  the  clock  in  the 

afternoon  of  the  day  of next>  being  -—  months  next 

after  the  making  of  this  my  subsequent  report,  as  by  the  sud  decree 
on  further  directions  is  directed. 
All  which  I  humbly  .certify  and  submit  to  this  honourable  court. 

Report  as  to  titlcy  ^c.y  in  a  suit  for  specific  performance  by  vendor 
against  widow  and  heirs  of  vendee. 

Pursuant  to  the  decree  made  in  this  cause,  bearing  date  the  ■ 
day  of  — — -  last,  I  was  attended  by  the  solicitors  for  the  said  plain- 
tiff and  the  guardian  of  the  said  infant  defendants,  no  one  attending 
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before  me  on  the  part  of  the  said  defendant against  whom 

Ae  plaintiff's  bill  was  taken  pro  confewo^  and  an  abstract  of  the 
title  of  the  plaintiff  to  the  lands  and  premises  specified  in  the  agree- 
ment in  the  bill  in  this  cause  mentioned,  and  a  notice  to  object 
diereto  within  fonrteen  days  from  the  day  of  such  seryioe  having  been 
served  on  the  guardian  of  the  said  infant  defendants,  and  notice  of 
«n  objection  to  such  title  on  the  part  of  the  said  infant  defendants 
having  been  given  to  the  solicitors  for  the  said  plaintiff;  and  having 
preceeded  thereon  and  considered  the  same,  I  find  that  the  said 
{daintiff  ean  make  a  good  title  to  the  said  lands  and  premises,  {q) 
and  that  siM^h  good  title  could  have  been  first  shewn  by  the  said 

plaintiff  on  the day  of ,  in  the  year,  &c.    And  I  have 

taken  an  account  of  what  is  due  to  the  said  plaintiff  under  and  by 
virtue  of  the  said  agreement  for  principal  and  interest  in  respect  of 
the  purchase  money  of  the  said  lands  and  premises,  and  find  that 
there  is  so  due  to  the  said  plaintiff  for  principal  money  the  sum  of 

£ ^  and  for  principal  money  and  interest  the  sum  of  £ ^  and 

for  taxes  paid  by  the  said  plaintiff  upon  the  said  lands  and  premises 

eubflequent  to  the  date  of  the  said  agreement,  the  sum  of  jE , 

and  for  int^est  thereon  the  sum  of  £■■  ,  and  for  postages,  incur- 
red in  transmitting  such  taxes  the  sum  of j  which  said  sums  of 

£        ,  £ ,  &a,  in  the  whole  amount  to  the  sum  of  £        ,  of 

which  the  sum  of  £  *is  principal  money.  And  I  have  taxed  to 
the  said  infant  defendants  their  costs  of  this  suit  up  to  and  inclusive 

of  ihe  hearing  of  this  cause  at  the  sum  of  £ ,  and  it  appearing 

before  me  that  such  costs  have  been  paid  by  the  said  plaintiff  to  the 
guardian  of  the  said  infant  defendants,  I  have  added  the  same  to 
like  said  sum  of  £ found  due  for  purchase  money,  &c.,  as  afore- 
said, and  the  same  amount  together  to  the  sum  of  £ • 

All  which  I  humbly  certify  and  submit  to  this  honourable  court. 

B^fHni  in  adminittration  uuiU    {See  schedule  Q.^  p.  212,  $upra.) 
{Full  style  of  cause.) 
(Date.)  Pursuance  to  the  decree  {or  order)  made  in  this  cause  (as 

if  the  matter  nport  against  the  title,  he  must  stato  the  point  or  points  in 
«ha  title  is  defeotive. 
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originally  entitled)  bearing  date  the daj  of lasti  I  im 

attended  by  the  solicitors  for  ,  (except  the  defendant  A.  B., 

against  whom  the  plaintiff's  bill  was  taken  pro  cof\fe4$Oy)  and  by  the 
solicitor  for  the  guardian  of  the  said  infant  defendants. 

And  I  have  taken  the  accounts  and  made  the  enquiries  in  the 
said  decree  directed. 

And  upon  the  first  enquiry  in  the  said  decree  {or  order)  mentionadi 
I  find  that  the  personal  estate  not  specifically  bequeathed  ci  the 
said  C.  D.y  deceased,  the  testator  in  the  said  decree  (or  order)  men- 
tioned, come  to  the  hand  of  the  said  E.  F.,  (the  ezeeutcr)  or  to  the 
hands  of  any  other  person  or  persons  by  his  order  or  for  his  use 
(or  which  without  his  wilful  default  or  neglect  might  hare  been  re- 
ceived by  him)  is  as  follows,  that  is  to  say : 

In  goods jM)  0  0 

In  mortgages 0  0  0 

In  other  debts 0  0  0 

Interest  on  mortgages  and  ^ther  debts  accrued  or 'col- 
lected in  cash « 0  0  0 

Amounting  to  the  sum  of. £0    0    0 

To  which  I  have  added  for  rents  and  profits  of  real  estate 
as  in  reference  to  the  eighth  enquiry  is  hereinafter 
mentioned 0    0    0 

Making  from  personal  estate,  and  rents  and  profits  of 

real  estate,  the  sum  of £0    0    0 

{If  a  receiver  hoe  been  appointed^  and  the  mortgagee^  ^.^  have 
been  handed  over  to  him^  eay)  of  which  I  find  that  a  portion  has 
since  passed  into  the  hands  of  the  receiver  in  this  cause  as  shown- 
by  the  account  filed  on  the day  of last,  that  is  to  say : 

Mortgages XO  0  0 

Notes,  debts,  costs,  and  interest 0  0  0 

Cash  in  (Commercial  Bank) 0  0  0 

Cash  in  receiver's  hands 0  0  0 

Cash  in  bailiff's  hands  for  receiver. 0  0  0 

Amounting  to  the  sum  of « ,...  jSO    0    0 
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Whieh  being  dedaoted  from  the  said  sum  of  {fhe  total  mnount  ofptr^ 
$onaUifj  and  renU  and  profits  as  above)  the  balance  is  the  sum  of  — *-«^ 
for  which  the  said  E.  F.  was  accountable  to  the  estate  of  the  «aid 
testatcH*,  and  in  respect  of  the  application  thereof  by  the  said  E.  F., 
I  find  that  the  same  has  been  as  follows,  that  is  to  say : 

In  payment  of  the  debts  of  the  testator £0    0    0 

In  ^sbnrsements  and  expenses  necessarily  incurred  in 
and  about  the  administration,  preservation  and  col- 
lection of  the  personal  estate  and  other  payments...     0    0    0 
For  funeral  and  testamentary  expenses  of  the  said  tes- 
tator, of  which  the  sum  of  £ —  was  for  testamentary 
and  funeral  expenses  (and  the  sum  of  £ —  was  for 
the  cost  of  a  monument  and  expenses  attending  the 
erecting  and  enclosing  the  same,  which  I  find,  con- 
sidering the  station  in  life  of  the  testator  and  the 
amount  of  his  property,  was  not,  according  to  the 
evidence  before  me,  an  unreasonable  expenditure) ...     0    0    0 
In  payments  to  the  legatees  of  the  said  testator  the  fol- 
*   lowing  sums,  that  is  to  say — {set  out  eume  paid  to 

legatees) 0    0    0 

In  payments  to  A.  A.,  the  widow  of  the  said  testator,  for 
'die  maintenance  «nd  education  of  the  infant  child- 
ren of  the  testator  as  fbllows  : — {set  out  sums  paid 
to  the  mother^)    {If  any  of  the  children  have  died 

'  since  the  death  iff  the  testator  say) 0    0    0 

In  payments  to  the  aaid  A»  A.  for  the  maintenance,  aod 
support,  medical  expenses  aAid  funeral  expenses  of 

6.  H.,  deceased,  an  (infant)  son  of  the  testator 0    0    0 

Lnprovements  to,  and  taxes  on,  the  real  estate  of  the  aaid 

testator  (of  which  the  sum  of  £ —  was  for  taxes). ...    ^00 
{Set  out  here  any  further  allowances  made  to  the  escecu^ 
tor  J  such  as  debts  converted  into  judgments  and  still 
uncollected^  and  personal  estate  converted  into  real 
estate,  ^c 0    0    0 

ng  ini^  to  the  Bom  of ...» r £0    0    0 
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Which  being  deducted  from  the  said  sum  of  {the  amount  far  whieh 
JE,  F.y  the  executor^  was  accountable)  leaves  the  sum  of undis- 
posed of  in  the  hands  of  the  said  E.  F. 

And  upon  the  second  enquiry  in  the  said  decree  {or  order)  men- 
tioned,  I  caused  an  advertisement  to  be  published  in  certain  news- 
papers called for  the  creditors  of  the  testator  to  come  in  and 

prove  their  debts  before  me  by  a  certain  day  now  past,  or  they 
would  be  peremptorily  excluded  from  the  benefit  of  the  said  decree, 
and  in  pursuance  of  the  said  advertisement  (three)  creditors  of  the 
said  testator  and  his  estate  came  in  and  proved  their  debts  before 
me  and  the  amounts  allowed  to  them  for  principal  money,  interest 
and  costs  appear  in  schedule  A.  to  this  my  report,  which  I  find  are 
the  debts  of  the  said  testator  remaining  unpaid  {or  if  no  crediton 
come  in  state  the  fact  accordingly,) 

And  in  respect  of  the  third  reference  in  the  said  decree,  I  find 
that  the  funeral  (and  testamentary)  expenses  of  the  said  testator 
(including  the  costs  of  and  incidental  to  a  monument)  amount  to  the 
sum  of as  hereinbefore  mentioned. 

And  upon  the  fourth  enquiry  I  find  that  the  said  testator's  lega- 
cies are  as  set  forth  in  schedule  B.  to  this  my  report. 

And  upon  the  fifth  enquiry  mentioned  in  the  said  decree,  I  find 
that  the  parts  of  the  personal  estate  of  the  said  testator  outstanding 
or  undisposed  of  are  as  follows,  that  is  to  say : 
Mortgages,  notes,  debts,  cash,  &c.,  in  the  hands  of  the 
receiver,  amounting,  as  hereinbefore  mentioned,  to 

the  sum  of XO    0     0 

The  said  balance  in  the  hands  of  the  said  E.  F 0    0    0 

(The  hereinbefore  mentioned  personal  estate  converted 

into  real  estate  valued  at) 0    0    0 

(The  hereinbefore  mentioned  sum  of  the  judgment  against 

X.  Y.  estimated  at 0     0     0 

Amounting  to  the  sum  of ..* XO     0    0 

Together  with  certain  rents  of  real  estate  referred  to  in  the  receiver's 
account  and  not  yet  collected,  and  also  the  real  estate  purchased 
with  personal  estate  as  hereinbefore  mentioned ;  and  the  : 
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why  and  tbe  circamstances  under  which  the  same  are  undisposed  of 
are  as  hereinbefore  stated  under  the  first  enquiry. 

Aad  upon  the  sixth  and  seventh  enquiries  mentioned  in  the  said 
decree,  I  find  that  the  real  estate  the  said  testator  was  seised  of  or 
entitled  to  at  the  time  of  his  death,  and  the  incumbrances  which 
affect  the  same,  are  set  forth  in  schedule  0.  to  this  my  report. 

And  upon  the  eighth  enquiry  I  find  that  the  rents  and  profits  of 
the  said  testator's  real  estate  received  by  the  said  £  F.  or  by  any 
other  person  or  persons  by  his  order  or  for  his  use  amount  to  the 

sum  of hereinbefore  mentioned,  (and  that  it  has  not  appeared 

before  me  that  any  part  of  the  rents  and  profits  of  the  testator's  real 
estate  has  been  lost  by  the  default  or  neglect  of  the  said  E.  F.,  or  by 
any  person  or  persons  acting  for  him,  and  {or  but)  I  find  that  there 
are  rents  and  profits  of  the  said  testator's  real  estate  remaining 
uncollected  by  the  receiver  as  hereinbefore  mentioned. 

All  which  I  humbly  certify  and  submit  to  this  honourable  court. 
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8CBBPULB  A.  UFSRRSD  TO  IN  THE  FOBJBGOUrG  B»Q9T« 
Liit  of  debU.  (r) 


Ko.  of 

mktty  of 

olainu 


Htmos  of  GnditOTf. 


James  Allen. ...I — j  in  the  oounty 
of -^,  surgeon. 


Charles  Cohen. 


AddresMs. 


AmoiiDts  allowed 

prinoipal, 
mterest,  &  costs. 


Interest . 
Costs. 


ToUl  amonntfl 


£  S.  d. 

100  0  0 

4  0  0 

2  2  0 


John  Dennis  & 
Owen  Thomas. 


No. — , — street, 
in  the  town  of 
— ,  gentleman, 
executor  of  J 
Thomas 

Interest  from  5th 
October,  186  , 
at  —  per  cent. 

Costs 


No.  — ,  —  street, 
city  of  — ,  gro- 
cers, and  co- 
partners  

Interest  from  16 
October,  186  , 
at  —  per  cent. 

Another  debt 

Interest  from  1st 
January,  186  , 
at  —  per  cent. 

Costs 


67    0    0 


4    2 
2    2 


5 
62 


0 
0 


2  10 
2    4 


100    0    0 


jS    s.    d. 


106    2    0 


78    4    0 


171  14    6 


Total...  £851    0    6 


(r)  If  debts  bear  interest,  interest  is  oalonlated  aocordingly ;  if  they  do  not  1 
interest,  interest  is  only  oalonlated  from  the  date  of  the  decree.  Interest  on  legaeiee 
is  calculated  from  one  year  from  the  death  of  the  testator,  or  from  the  time  of  pay- 
ment, as  directed  by  the  will.  (See  Order  XLII.,  sec.  14,  supra,  p.  20a)  The 
"  "      '  the  interest  is  calcnlated  to  the 


aboTe  forms  are  framed  acoordin^y. 
date  of  the  report 


InaU 
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SCHEDULE  B.  BBFBBBED  TO  IN  THE  VOBEGOING  BEPOBT. 
Liit  of  legaeie9.  (r) 


41% 


No. 


Name  of  legatees. 


Desoriptiona. 


AmoQDt  of 

principal  and 

intereet. 


Total  amounts 
due. 


James  Oliver.... 


Maiy  Russell... 


Son  of  testator, 
an  infant....  .. 

Interest 


£     s.     d. 

100    0    0 
7    5    6 


Of  20 street, 

city  of ... 

Interest  from  1 
JanuaiT,  186  . 

The  death  of  tes- 
tator, (if  9o), 


£      s.     d. 


107    6    6 


60    0    0 


4    8    0 


Jane»  the  vifeOf 
of  John  Wil- 
liams  


the—  of — , 
in  the  county 
of  — ,  Esquire. 
Paid  on  account. 


54    8    4 


250    0    0 
50    0    0 


Interest . 


200    0    0 
14  11    0 


2U  11    0 


Total. 


X376    4  10 


8CHEDTTLE  G.  BEFEBRED  TO  IN  THE  FOBEGOING  BEPOBT. 

An  account  of  what  real  estate  the  said  testator  was  seised  of  or 
entitled  to  at  the  date  of  his  death,  and  whether  any  incumbrances 
affect  the  same. 

Lot  20  on  the  east  side  of street,  in  the of and  county 

rf f  containing  50  acres  more  or  less.     {Give  fuU  particulard 

as  to  buildingsy  soily  condition  of  lot^  and  incumbrances^  if  any.) 

(0-0  through  all  the  real  estate  in  the  same  way.) 

(If  there  are  no  incnmbranoes  on  any  of  the  lots,  say  after  going  through  the 
lots,  <*  there  were  no  inonmbrances  existing  on  any  of  the  real  estate  at  the  timp  of 
the  death  of  4l«  laid  totator,  exoept  the  dower  of  his  widow,  the  said  A.  A.,  neither 
^Jt  tokj  been  iaonned  since,  exoept  for  taxes,"  or  as  the  facts  may  be.) 
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MISCELLANEOUS  FORMS. 
Form  of  a  eertifieaU  qf  lis  pendens. 
I  certify  that  in  a  suit  or  proceeding  in  Chancery,  between  John 
Smith,  plaintiff,  and  John  Styles,  defendant,  some  tide  or  interest 
is  called  in  question  in  the  following  lands,  that  is  to  say,  {describing 
them,)  And  at  the  request  of  the  said  plaintiff,  this  certificate  is 
given  for  the  purpose  of  registration,  pursuant  to  the  statute  in  sach 
case  made  and  provided. 

Given  under  my  hand,  and  the  seal  of  the  said  court,  (or  seal  of 

office,)  this day  of A.D.  18 — . 

Registrar. 

Form  of  a  certificate  of  the  state  of  cause. 

In  Chancery. 

Tuesday  the day  of  January,  A.D.  186  . 

{Full  style  of  catLse.) 

This  is  to  certify  that  the  plaintiff   filed hill  in  this  cause^ 

on  the day  of ,  186-,  (a«  the  entries  are  in  the  registrar's 

look  of  cailbses.)  Since  wtiich  no  further  proceeding  has  been  takrai 
in  this  cause,  as  by  my  books  appear. 

Begistrar. 

Form  of  a  certificate  of  a  final  order  of  forecUswre. 

In  Chancery. — This  is  to  certify,  that  by  a  final  order  of  fore- 
closure, bearing  date  the day  of  ,  one  thousand  eight 

hundred  and ^  and  made  by  the  said  court  in  a  certwi  cause 

pending  therein,  wherein  John  Smith  is  plaintiff,  and  John  Styles 
is  defendant,  it  was  ordered  that  the  said  defendant,  John  Styles, 
should  stand  absolutely  debarred  and  foreclosed  of  and  from  all 
right,  title,  and  equity  of  redemption  of,  in,  and  to  the  mortgaged 
premises,  in  the  pleadings  in  the  said  cause  mentioned,  being 
{describing  them  as  in  bill)  And  at  the  request  of  the  said  plain- 
tiff this  certificate  is  given,  for  the  purpose  of  registration,  pursuant 
to  the  statute  in  such  case  made  and  provided. 

Given  under  my  hand  and  the  seal  of  the  said  court,  this 

day  of ^,A.D.186  . 

— —  Begistrar. 


Digitized 


by  Google 


FORMS  07  PROOBBDINeS.  415 

[SVBPOKA. — ^fl.  FA.   COSTS.] 

form  of  a  subpcma. 

CANADA. 

Ih  Ghanobry. 

Victoria,  by  the  Grace  of  God,  of  the  United  Kingdom  of  Great 
Britain  and  Ireland,  Queen,  Defender  of  the  Faith. 

To  (A.  B.,  C.  D.  and  E.  P.,)  greeting:  We  command  you,  (and 
each  of  yon,)  that,  laying  all  other  matters  aside,  and  notwithstand- 
ing  any  excuse,  you  personally  be  and  appear  before  (one  of  the 

judges  of  our  court,  at  the  court  house,  at  ,  in  the  county  of 

,  on  the day  of  ,  A.D.  186  ,   at  the  hour  of  ten 

o'clock  in  the  forenoon,  and  so  on  from  day  to  day  until  the  suit 
hereinafter  mentioned  is  disposed  of)  to  testify  the  truth  according 
to  your  knowledge  in  a  certain  suit  now  pending  in  our  Court  of 
Chancery,  wherein  G.  H.  is  plaintiff,  and  J.  K.  is  defendant,  on 
the  part  of  the  (plaintiff  or  defendant,  as  the  case  may  be;)  {in  the 
ease  of  subpoena  duces  tecum^  add^  "  and  that  you  then  and  there 
bring  with  you  and  produce/')  And  herein  fail  not  at  your 
peril.    Witness,  the  Honourable  Philip  Michael  Matthew  Scott 

Vankoughnbt,  our  Chancellor,  this day  of .  186  ,  in  the 

year  of  our  reign. 

L.  M., Solicitor,  Toronto,  C.  W. 

Registrar. 

Form  of  fi.  fa.  for  costs. 

CANADA. 

Ik  Chanobry.  • 

Victoria,  by  the  grace  of  God,  of  the  United  Kingdom  of  Great 
Britain  and  Ireland,  Queen,  Defender  of  the  Faith.     To  the  sheriff 

rf  the ,  greeting : 

We  command  you,  that  of  the  goods  and  chattels  of  John  Styles 
in  your  bailiwick,  you  cause  to  be  made  the  sum  of  twenty  pounds 
for  certain  costs  which  were  lately  before  us  in  our  Court  of 
Chancery,  in  a  certain  cause  wherein  John  Smith  is  plaintiff,  and 
John  Styles  is  defendant,  by  an  order  {or  decree)  of  our  said  court, 

bearing  date  the daj  of ,  ordered  to  be  paid  by  the  said 

Johh  Stales  to  the  said  John  Smith,  and  which  costs  have  been 
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taxed  and  allowed  by  the  master  of  ovr  sud  court,  ■  at  tbe 

sum  of  twenty  pounds,  as  appears  by  the  certificate  of  the  said 

master,  dated  the day  of ^  together  with  interest  on  the 

SMd  sum  of  twenty  pounds,  at  the  rate  of  six  per  centum  pw  annum, 

from  the day  of .     And  that  you  have  that  money  and 

interest  before  us,  in  our  said  court,  immediately  after  the  execndou 
hereof,  to  be  paid  to  the  said  John  Smith,  in  pursuance  of  the  said 
order,  {(nr  decree,)  and  in  what  manner  you  shall  have  executed  this 
our  writ  make  appear  to  us  in  our  said  court  immediately  after  the 
execution  thereof.  And  have  there  then  this  writ 
Witaiess  the  Honourable  Philip  Miohabl  Matthew  Scott  Yav- 

EOuaHNBT,  our  Chancellor,  this day  of ,  A.D.  18^—,  in 

the  twenty  —  year  of  our  reign. 

Begistrar. 

{Endorsement  on  hack  of  foregoing.) 

By  THE  COURT. 

Iievy  £ and  interest  at  £6  per  centum  per  annum,  from  the 

day  of  — ,  until  payment,  together  with  £ for  this 

writ,  warrant  thereon,  &c.,  besides  officers'  fees,  sheriff's  poundage, 
and  all  other  legal  incidental  expenses. 

This  writ  is  issued  by of ^  solicitor  for  the  said . 

The  within named  is  a  merchant,  and  resides  at  — -  in 

your  bailiwick. 

Form  of  a  fi.  fa.  for  debt  and  eoite. 

CANADA. 

In  Chanoebt. 

Victoria,  by  the  grace  of  God,  of  the  United  Kingdom  of  6rMl 
Britain  and  Ireland,  Queen,  defender  of  the  faith.  To  tiieidMdff 
of  the ,  greeting : 

We  command  you  that  of  the  goods  and  chattels  tf  ■■    in 

your  bailiwick,  you  cause  to  be  made  the  sum  of  -^ — ^  wbidi  aaid 
sum  of  money  was  lately  before  us  in  our  Court  of  GlMticery  m  a 

certain      '         by  a *  of  our  said  court,  bearing  date  the         ■ 

day  of  — -  ordered  to  be  paid  by  the  said  ■■*    ^     to  » 

together  with  certain  costs  in  the  said  -^«>^  n»ntionei|  aid  whidi 
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costs  have  been  taxed  and  allowed  by  the  master  of  our  said  court, 

at  the  sum  of as  appears  by  the  certificate  of  the 

said  master  dated  the day  of ,  and  that  of  the  said  goods 

and  chattels  you  further  cause  to  be  made  the  said  sum  of 

together  with  interest  at  the  rate  of  six  per  centum  per  annum,  on 

the  said  sum  of from  the  — -  day  of ,  and  on  the  said 

mm  of from  the day  of >.    And  that  you  have  that 

money  and  interest  before  us,  in  our  said  court  immediately  after 

the  execution  hereof,  to  be  paid  to  the  said in  pursuance  of 

the  said ,  and  in  what  manner  you  shall  have  executed  this 

our  writ  make  appear  to  us  in  our  said  court  immediately  after  the 
execution  thereof.  And  have  there  then  this  writ.  Witness  the 
Honourable  Philip  Michael  Matthew  Scott  Vankouohnet,  our 

Chancellor,  this day  of ^  A.  D.  18 — ,  in  the  twenty 

year  of  our  reign. 

y  Registrar. 

{JEndorsement  on  the  foregoing,) 
BY  the  court. 

Levy  £ and  interest  at  £0  per  centum  per  annum  from  the 

day  of until  payment,  together  with  £ — —  for  this  writ, 

warrant  thereon,  &c.,  besides  officers'  fees,  sheriflF 's  poundage,  and 
all  other  legal  incidental  expenses. 

This  writ  is  issued  by of ,  solicitor  for  the  said . 

The  within  named  — —  is  a  merchant,  and  resides  at 

in  your  baliwick. 

Form  of  writ  cf  arrest 

CANADA. 
Victoria,  by  the  Grace  of  God,  of  the  United  Kingdom  of  Great 
Britain  and  Ireland,  Queen,  defender  of  the  faith.    To  the  sheriff  of 

,  gYeeting : 

Whereas  it  is  represented  to  us,  in  our  Court  of  Chancery,  on  the 

part  of ,  complainant,  against         ■  ■   ,  defendant,  that  he 

the  said  defendant  is  greatly  indebted  to  the  said  complainant,  and 
designs  quickly  to  go  into  other  parts  beyond  this  province,  (as  by 
63 
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oath  made  in  that  hehalf  appears,)  which  tends  to  the  great  prejndieft 
and  damage  of  the  said  complainant:  therefore,  in  order  to  perent 
this  injustice,  we  do  hereby  command  yon  that  you  do,  without  de- 
lay, cause  the  said personally  to  come  before  you,  and  gire 

sufficient  bail  or  security,  in  the  sum  of ,  that  the  said 

will  not  go,  or  attempt  to  go  into  parts  beyond  this  province,  with- 
out leave  of  our  said  court.     And  in  case  the  said shall  refi^ 

to  give  such  bail  or  security,  then  you  are  to  commit  him  the  said 
—  to  prison,  there  to  be  kept  in  safe  custody  until  he  shall  do  it 
of  his  own  accord  :  and  when  you  shall  have  taken  such  security, 
you  are  forthwith  to  make  and  return  a  certificate  thereof  to  us,  in 
our  said  Court  of  Chancery,  distinctly  and  plainly,  under  your  hand 
together  with  this  writ. 

Witness,  the  Honourable ^  our  Chancellor,  at  Toronto,  this 

■         day  of ,  18 — ,  and  in  the year  of  our  reign. 

,  Eegistrar. 

J  Plaintiff's  Solicitor. 

Form  of  torit  of  injunction. 
CANADA. 

Ik  OffAifocRY. 

Victoria,  by  the  grace  of  God,  of  the  United  Kingdom  of  Great 
Britain  and  Ireland,  Queen,  Defender  of  the  Faith. 

To  (A.  B.,  his  servants,  workmen,  and  agents,  or  as  the  aue  may 
be)  greeting: 

Whereas  it  has  been  represented  to  us,  in  our  Court  of  Chancery, 

on  the  part  of complainant,  that  he  hath  lately  filed  - — - 

bill  of  complaint  in  our  said  Cfourt  of  Chancery,  against  you  the  said 

'-J  to  be  relieved  touching  the  matters  therein  complained  of, 

in  which  bill  it  is  stated,  among  other  things,  that  your  actings  and 
doings  in  the  premises  are  contrary  to  equity  and  good  conscience* 
We  therefore,  in  consideration  thereof,  and  of  the  particular  mat. 
ters  in  the  said  bill  set  forth,  do  strictly  command  you  the  said 
— —  and  the  persons  before  mentioned,  and  each  and  every  of 
you,  under  the  penalty  of  five  thousand  pounds,  to  be  levied  upon 
yqur  lands,  goods,  and  chattels,  to  our  use,  that  you  do  absolutely 
desist  and  refrain  from  {follow  order  for  ifijunction.) 
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Witness,  the  Honourable  PaiLiP  Michael  Matthew  Soott 

Yahkoughnet,  our  Chancellor,  this day  of  ,  18— r,  ii^ 

ihp  — r-r  year  of  your  reign. 

,  Begistrar. 

,  Plaintiff's  Solicitor. 

Form  of  writ  of  attaehmeni. 

CANADA. 

br  Chavcbry. 

Victoria,  by  the  grace  of  God,  of  the  United  Kingdom  of  Great 
Britain  and  Ireland,  Queen,  Defender  of  the  Faith.  To  the  sheriff 
of  the ,  greeting : 

We  command  you,  that  you  attach so  as  to  have  — - 

body  before  our  Chancellor,  in  our  Court  of  Chancery  of  Upper 
Canada,  at  Toronto,  at  the  expiration  of  fifteen  days  after  the 
execution  hereof,  there  to  answer  unto  us  as  well  touching  the  con- 
tempt which as  is  alleged,  hath  committed  against  us,  as  also 

such  other  matters  as  shall  then  and  there  be  laid  to charge, 

vad  further  to  perform  and  abide  such  order  as  our  said  court  shall 
make  in  this  behalf.  And  have  you  then  there  this  writ ;  and  make 
and  return  a  certificate  under  your  hand,  of  the  manner  in  whidi 
you  shall  have  executed  the  same.  Witness,  the  llonpurable  Philip 
MiCBASii  Matthew  Scott  Vankouqhnet,  our  Chancellor,  this 

—  day  of 18 — ,  in  the year  of  our  reign. 

,  Begistrar. 

— r: y  Solicitors. 

Form  of  writ  of  sequestration. 

CAJNADA. ' 
Ijf  Chancert. 

Victoria,  by  the  grace  of  God,  of  the  United  Kingdom  of  Great 
Britain  and  Ireland,  Queen,  Defender  of  the  Faith.  To  the  sheriff 
of  the ,  greeting : 

Whereas  (recite  Order.)  Know  ye  therefore,  that  we,  in  confidence 
of  your  prudence  and  fidelity,  have  given  and  by  these  presents  do 
give  unto  you,  full  power  and  authority  to  enter  upon  all  the  mes- 
suages, lands^  tenements  and  real  estate  whatsoever  of  the  said' 
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— -,  and  to  collect,  receive  and  sequester  into  your  hancffl  not 
only  all  the  rents  and  profits  of  ■■  said  messuages,  lands,  tene- 
ments, and  real  estate,  but  also  all  ■  goods,  chattels  and  per- 
sonal estate  whatsoever.  And  therefore  we  command  you  that  you 
do  at  certain  proper  and  convenient  days  and  hours,  go  to  and  enter 
upon  all  the  messuages,  lands,  tenements  and  real  estate  of  the  said 

' ,  and  that  you  do  collect,  take  and  get  into  your  hands,  not 

only  all  the  rents  and  profits  of said  real  estate,  but  also  all 

—  goods,  chattels,  and  personal  estate,  and  detain  and  keep  the 

same  under  sequestration  in  your  hands  until  the  said shall 

clear contempt,  and  our  said  court  make  other  order  to  the 

contrary.    Witness  the  Honourable  Philip  Michael  Matthew 

Scott  Vankoughnet,  our  Chancellor,  this day  of ^  18—, 

in  the  twenty  — —  year  of  our  reign. 

Writ  of  a8Si8tance. 
Victoria,  &c., 

To  the  sheriff  of  theyjounty  (or  united  counties)  of ,  as  well 

present  as  for  the  future,  greeting :  Whereas  according  to  the  tenor 
and  true  meaning  of  an  order  made  in  a  certain  cause  depending  in 
our  court  of  Chancery  for  Upper  Canada,  between  A.  B.,  complain- 
ant, and  C.  D.,  defendant,  the  said  C.  D.  was  ordered  and  enjoined 

to  deliver  up  possession  to ,  in  the  said  order  named,  of  all 

(deicription  of  property  as  in  the  order^)  yet  nevertheless  he,  the 
said  C.  D.,  and  other  ill  disposed  persons  his  accomplices,  hare  re* 
fused  to  pay  obedience  thereto,  and  detain  and  keep  possession  of 
the  said  premises  in  manifest  contempt  of  us  and  of  our  said  conrt^ 
Know  ye  therefore,  that  we  being  willing  and  desirous  that  justice 
should  be  done  to  the  said  A.  B.  in  this  behalf  do  give  you  fall 
power  and  authority  to  place  and  put  the  said  A.  B.,  or  his  assignst 
without  delay  into  the  full,  peaceable,  and  quiet  possession  of  all  and 
singular  the  said  premises  with  their  appurtenances,  and  from  time 
to  time  as  often  as  there  shall  be  or  may  be  occasion  to  maintain 
and  keep  him  and  his  assigns  in  such  peaceable  and  quiet  possession, 
according  to  the  intent  and  true  meaning  of  the  said  order  of  oar 
said  court ;  and  therefore  we  do  hereby  command  and  enjoin  yon 
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that  immediately  after  your  receipt  of  this  writ  you  do  go  and 
repair  to  and  enter  into  and  upon  the  said  premises,  and  that 
you  do  remove,  eject,  and  expel  the  said  C.  D,,  his  tenants,  ser- 
vants, and  accomplices,  each  and  every  of  them  out  of  and  from  the 
said  premises,  and  every  part  and  parcel  thereof,  and  that  you 
do  place  and  put  the  said  A.  B.,  and  his  assigns,  into  the  full, 
peaceable  and^uiet  possession  thereof,  and  defend  and  keep  them 
and  their  assigns  in  such  peaceable  and  quiet  possession,  when  and 
as  often  as  any  interruption  may  or  shall  from  time  to  time  be  given 
or  offered  to  them  or  any  of  them,  according  to  the  true  intent  and 
meaning  of  the  said  order,  and  herein  you  are  not  in  anywise  to  fail. 
Witness  the  Honourable  Philip  Michael  Matthew  Soott  Yan- 

KOUQHNBT,  our  Chancellor,  this day  of 18 — ,  in  the 

year  of  our  reign. 

Bond  for  iecurityfor  costs.  («) 

Enow  all  men  by  these  presents  that  we  A.  B.,  of  the of 

in  the  county  of ,  Esquire,  and  C.  D.,  of  the of 

in  the  county  of ^  Esquire,  are  jointly  and  severally  held 

and  firmly  bound  unto  E.  F.,  Esquire,  the  {deputy)  registrar  of  the 

Court  of  Chancery  of  Upper  Canada  (at the  place  where  the 

bill  is  filed)  in  the  penal  sum  of  one  hundred  pounds,  {or  whatever 
swn  is  fixed  by  the  order y)  of  lawful  money  of  Canada,  to  be  paid  to 
the  said  E.  F.,  his  certain  attorney,  executors,  administrators  or 
assigns,  for  which  payment  well  and  truly  to  be  made,  we  bind  cur- 
selves,  and  each  of  us,  our,  and  each  of  our  heirs,  executors  and 
administrators,  firmly  by  these  presents,  sealed  with  our  seals, 
dated  this        ■   day  of ,  in  the  year,  &c. 

Whereas  X.  Y.,  plaintiff,  filed  his  bill  of  complaint  in  the  said 
Court  of  Chancery  for  Upper  Canada,  against  G.  H.  and  J.  K., 


(«)  Sec.  6  of  Order  XLm.  tupra,  p.  211,  requires  all  the  defendants  to  be  included 
in  the  same  bond. 

The  eiecution  should  be  Terified  by  affidavit  and  the  soreUes  must  justify,  if 
requireii,  in  double  the  amount  of  the  penalty. 
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defendants,  touching  certain  mattera  therein  contained ;  now  th« 
condition  of  the  hereinbefore  written  obligation  is  9uch  that  if  the 
above  bounden  A.  B.  and  C.  D.  or  either  of  them,  their  or  either  of 
their  heirs,  executors  or  administrators,  do,  and  shall  well  and  truly 
pay  or  cause  to  be  paid  all  such  costs  as  the  said  court  shall  think 
fit  to  award  to  the  said  defendants,  or  either  of  them  in  the  said 
cause,  then  the  above  written  obligation  is  to  be  void,  otherwise  to 
remain  in  full  force  and  efi*ect. 

A.  B.  [L.S.] 

C.  D.   [L.8.] 

Signed,  sealed  and  delivered,  in  presence  of, 

Eeceiver*8  recognizance. 

A.  B.,  of  the of ,  in  the  county  of ,  Esquire,  (the 

receiver)  C.  D.,  of,  &c.,  and  E.  F.,  of,  &c.,  do  acknowledge  them- 
selves, and  each  of  them  doth  acknowledge  himself  to  owe  to  X.  T., 

the  master  of  the  Court  of  Chancery  of  Upper  Canada  (at )  the 

sum  of pounds  lawful  money  of  Canada,  to  be  paid  to  tHe  said 

X.  T.,  his  executors  or  administrators,  and  unless  they  do  pay  the 
same  they,  the  said  A.  B.,  C.  D.,  and  E.  F.,  are  willing  and  do 
grant,  and  each  of  them  is  billing  and  doth  grant  for  himself,  hj^ 
heirs,  executors  and  administrators,  that  the  said  sum  of  r-: — 
pounds  shall  be  levied,  recovered  and  received  of  and  from  them, 
and  each  of  them,  and  of  and  from  all  and  singular  the  lands,  tene- 
ments and  hereditaments,  goods  and  chattels  of  them  and  each  of 
them  wherever  the  same  shall  or  may  be  found.     Witness,  &c. 

Whereas  by  an  order  of  the  Court  of  Chancery  for  Upppr 
Canada,  made  in  a  cause  wherein  G.  H.  is  plaintiff,  and  J.  K.  is 

defendant,  and  bearing  date  the day  of  — r ,  in  the 

year,  &c.,  it  was  ordered  that  it  be  referred  to  the  said  master 

(at   ,)  to  appoint  a  proper  person   to  receive  {the  rents 

and  profits  of  the  real  estate^  and  collect  and  get  in  the  out^ 
standing  personal  estate  of  L.  M,  in  the  said  order  namedf  ai^I 
to  allow  him  a  salary  for  his  care  and  trouble  therein ;  suek 
person  so  to  be  appointed^  first  giving  securifg  tQ  is  approved  </  b^f 
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thi  Hid  matter^  or  as  the  case  may  be,  following  the  order.)    And 

whereas  the  said  master  (at )  hath  approved  of  and  appointed 

the  said  A.  B.  as  a  proper  person  to  be  such  receiver,  and  hath 
approved  of  the  above  bounden  C.  D.  and  E.  P.,  as  sureties  for  the 
said  A.  B.,  and  hath  also  settled  and  approved  of  the  hereinbefore 
wrtlleh  recognisance  with  the  hereinafter  written  condition  as  a 
proper  security  to  be  entered  into  by  the  said  C.  D.  and  E.  F.,  pur- 
suant to  the  said  order  and  general  orders  of  the  said  court  in  that 
behalf;  and  in  testimony  thereof  hath  signed  an  allowance  in  the 
margin  hereof. 

Now  the  condition  of  the  hereinbefore  written  recognizance  ill 
such,  that  if  the  said  A.  B.  do  and  shall  duly  account  for  all  and 
every  the  sum  and  sums  of  liioney  which  he  shall  so  receive  {on 
aeeount  of  the  rents  and  profits  of  the  said  real  estate^  and  in 
respect  of  the  personal  estate  of  the  said  L.  M.^  or  as  the  case  may 
be,)  at  such  periods  as  the  said  master  shall  appoint,  and  do  and 
fehall  dbly  pay  the  balances  which  shall  from  time  to  time  be  found 
to  be  due  from  him  as  the  said  };ourt  or  master  hath  or  shall  here- 
after direct,  then  the  hereinbefore  written  recognizance  shall  be 
void  and  of  none  effect,  otherwise  to  be  and  remain  in  full  force 
and  virtue. 

Taken  and  acknowledged  by  the  above  named,  &c. 

A.B.  [L.S.] 

C.  D.   [L.8.] 
E.F.    [L.8.] 

In  the  margin,  the  following  should  be  written  : 

**0.  H.  V.  J.  K. 
Z  have  settled,  approved  of,  and  allowed  this  recognizance. 

Dieted  the day  of ,  1863." 

N.  0.,  master  (at .) 

The  above  form  is  adapted  from  the  English  regulations  of  8th 
August,  1857.  The  recognizance  should  be  taken  and  acknow- 
ledged before  a  commissioner  for  taking  affidavits.  The  sureties 
should  justify  in  double  the  amount  of  the  annual  value  of  the 
estate*     For  form  of  affidavit  of  justification,  see  supra^  p.  361. 
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Power  of  attorney  to  receive  money  directed  to  be  paid  at  a  9petifi$d 

time  and  place. 
In  Chancery. 

{Full  style  of  cause,) 

Know  all  men  by  these  presents  that  I,  the  above  named  A.  B., 
do  hereby  nominate,  constitute,  and  appoint  E.  F.  of  the  ^—  of 
,  in.  the  county  of ,  gentleman,  my  true  and  lawful  attor- 
ney, for  me  and  in  my  name  to  demand  and  receive  from  the  above 
named  defendant  C.  D.,  and  all  and  every  other  person  and  persons 

whom  it  may  concern,  the  sum  of  £ ,  being  the  sum  reported 

due  to  me  for  principal  interest  and  cost  {or  as  the  case  may  be)  and 
directed  to  be  paid  to  me  by  the  master's  report  made  in  this  cause 
and  dated  the day  of ,  in  the  year,  &c.,  and  upon  pay- 
ment thereof  to  make  and  give  receipts,  acquittances  and  other  dis- 
charges for  the  same,  and  to  do  all  acts  necessary  to  the  premises  as 
fully  and  effectually  as  I  myself  could  do  the  same  if  personally 
present,  and  for  the  purposes  aforesaid  to  appoint  any  substitute  or 
substitutes,  and  such  substitution  at  pleasure  to  revoke.    In  witness 

whereof  I  have  hereunto  set  my  hand  and  seal  this day  of 

^  in  the  year,  &c.  (t) 

A.  B.  [l.  s.]  » 

Signed,  sealed,  and  delivered  in  presence  of  Q.  H. 

Certificate  of  bank  manager  as  to  non-payment  of  mortgage 

money,  {u) 
In  Chancbrt. 

{Short  style  of  catise.) 

I,  A.  B.,  of  the of ,  in  the  county  of ,  manager  {or 

Cflshier)  of  the  (Commercial  Bank  of  Canada)  at  its  branch  or  agency 

oflBce  in  the of ,  do  hereby  certify  that  the  above  named 

defendant  C.  D.  hath  not,  nor  hath  nor  have  any  person  or  persona 

(t)  The  usual  affidaTit  of  ezecation  should  be  annexed. 

(ti)  The  signature  by  the  manager  on  the  day  of  the  date  of  the  oertlfioate  sboold 
be  verified  by  affidavit,  which  should  also  show  that  the  person  signing  is  the 
xnanngef  or  the  cashier,  as  the  fact  may  be,  of  the  bank  or  agency  on  behalf  of  whiok 
he  signs  the  oertifioate»    The  oertificate  should  bear  as  late  a  date  as  practicable. 
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on  his  behalf  at  any  time  before  and  tip  to  the  date  of  this  certifi- 
cate paid  into  or  tendered  at  the  said  bank  at  its  said  branch  or 
agency  to  the  credit  of  the  above  named  plaintifT,  E.  F.,  or  to  the 
joint  credit  of  the  said  plaintiff  and  the  registrar  of  this  honoorable 
eonrt,  the  sum  of  £ ,  or  any  part  thereof. 

Dated  at j  this day  of ,  in  the  year,  &o. 

A.  B.,  Manager,  (or  Cashier.) 

Witness,  0.  D. 

Conveyance  under  a  decree  for  Bale  of  mortgaged  premises. 

This  Indenture,  made  the  day  of ,  in  the  year,  &o., 

between  A.  B.  {the  mortgagee)  of  the of ,  in  the  county 

of and  province  of  Canada,  (Esquire,)  of  the  first  pnrt«  and  C. 

D,  of,  &c.,  {the  purchaser,)  of  the  second  part.  Whereas  one  E. 
F.  {the  mortgagor)  being  seised  in  fee  simple  of  the  lands  and  pre- 
mises hereinafter  described  and  conveyed,  or  intended  so  to  be,  did 
by  a  certain  indenture  of  bargain ^and  sale,  by  way  of  mortgage, 

bearing  date  the day  of ,  in  the  year,  &c.,  convey  the 

said  lands  and  premises  to  the  said  A.  B.  for  the  purpose  of  secur- 
ing the  re-payment  by  the  said  E.  F.  of  the  several  sums  of  money 
and  interest  thereon  on  such  days  and  times  as  in  the  said  inden- 
ture are  particularly  mentioned  and  set  forth.  And  whereas  the 
said  principal  sum,  so  secured  by  the  said  indenture  as  aforesaid, 
and  the  interest  thereon,  were  respectively  not  paid  at  the  time 
appointed  by  the  said  indenture  for  payment  thereof. 
And  whereas  the  said  A.  B.  filed  his  bill  of  complaint  in  the 

Court  of  Chancery  for  Upper  Canada  on  the day  of ,  in 

the  year,  &c.,  against  the  said  E.  F.,  (and  naming  the  other  parties, 
if  any,)  to  obtain  payment  of  the  amount  of  principal  money  and 
interest  due  to  him  upon  the  security  of  the  said  indenture  of  mort- 
gage as  aforesaid.    And  whereas  by  a  decree  of  the  said  Court  of 

Chancery,  bearing  date  the day  of ,  in  the  year,  &c.,  it 

was,  amongst  other  things,  ordered  that  it  be  referred  to  the  master 

of  the  aaid  court  (at )  to  enquire  and  state  whether  any  person 

or  persons,  and  who,  other  than  the  said  A.  B.,  bad  any  lien,  charge 
or  incumbrance  upon  the  said  lands,  and  in  case  the  said  master 
54 
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(ihonld  fiiid  that  aiiy  person  or  persons,  other  thM  the  iaid  A«  B., 
had  any  lien,  charge  or  incumbrance,  then  he  iras  to  caiiBe  stich 
person  or  persons  to  be  served  with  process  under  the  general  orders 
of  the  said  court  in  that  behalf^  atid  proceed  to  take  an  accoout  of 
what  was  due  to  the  said  A.  B.,  and  to  suefa  other  inoumbrancer  or 
incumbrancers,  if  any,  for  principal  money  attd  interest,  and  to  tax 
to  them  their  costs,  and  also  to  settle  their  priorities ;  and  upon  the 
said  E.  F.  paying  to  the  said  A.  B.  and  such  other  incumbrancer 
or  incumbrancers  (if  any)  what  should  be  found  due  to  them  respec- 
tively for  principal  money  and  ihlerest,  and  costs,  within  six  months 
after  the  said  master  should  make  his  report,  at  such  time  and  place 
as  the  said  master  should  appoint,  it  was  ordered  that  the  Said  A. 
B.,  and  such  other  incumbrancer  or  incilmbrancers  should  assign 
and  convey  the  said  premises  firee  and  clear  of  all  ineumbmnoes 
done  by  him  or  them,  and  should  deliver  up  all  deeds  and  writings 
in  his  or  their  or  either  of  their  custody  or  power  relating  thereto 
upon  oath,  br  enter  \ip  satisfaction  on  the  roll  in  respect  of  their 
respective  judgments,  as  the  case  might  be,  and  in  default  of  the 
6&id  £.  F.  making  snch  payments  by  the  time  aforesaid,  it  was 
ordered  that  the  said  lands  should  be  sold  with  the  approbation  of 
the  said  master,  who  was  to  settle  the  conveyance  or  conveyances  to 
the  purchaser  or  purchasers  thereof,  and  it  was  farther  ordered  that 
the  purchaser  or  {Purchasers  should  pay  his,  her  or  their  pTnrchase 
money  into  the  Commercial  Bank  of  Canada,  at  its  branch  or  agency 
office  in  the  city  of  Toronto,  in  the  name  and  with  the  privity  of 
the  registrar  of  the  «aid  court,  hnd  that  the  same,  when  so  paid  in, 
should  he  applied  in  payment  of  what  should  be  found  due  to  the 
said  A.  B.,  and  istich  other  incumbrancer  or  incumbrancers  accord- 
ing to  their  respective  priorities. 
And  wnrERBAS  the  said  master,  in  pursuance  of  the  said  decree, 

duly  nraie  his  rep6rt  in  Writing,  bearing  date  the day  of         ..^ 

in  the  year,  ifec,  and  thereby  reported,  atnongst  other  things,  thmt 
the  said  A.  B.  was  an  incumbrancer  on  the  said  }ands  in  the  sum  of 
money  in  the  said  report  mentioned,  and  he  thereby  appointed  Ae 
— ^-^  day  of  -^-^,  in  the  year,  Jcc,  for  payment  by  the  said  BS.  3P. 
tb  the  said  A.  B.  xii  the  said  sum  so  reported  dae  to  lubtn  ^  ftfote- 
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said,  and  that  there  were  no  other  incumbraxLces  proved  before 
him. 

And  whbrbas  default*  was  made  in  payment  by  the  said  £.  F.  of 
the  said  sum  go  reported  due  by  him  as  afores^d,  on  th^  day  and 
time  in  the  said  report  appointed  for  payment  thereof. 

And  whikbas,  by  an  order  of  the  said  Court  of  CfiaiW5ery,  bear- 
ing date  the day  of ^  in  the  yej^r,  &c.,  made  in  the  said 

cause,  it  was  ordered  that  the  said  premises  should  be  sold  in  pur- 
B&aDce  of  and  in  manner  directed  by  the  said  decree  of  the  said 

'     day  of ,  in  the  year,  Ac.     And  whbbbas,  in  pursuance 

of  the  said  order  and  decree,  the  said  premises  were  under  and  sub- 
ject to  certain  conditions  of  sale,  with  the  approbation  of  the  said 

master,  offered  for  sale  by  public  auction  at  the  (town)  of ,  in 

the  said  county  of ,  on  the day  of ,  in  the  year,  &c^ 

at  which  sale  the  said  0.  D.,  being  the  highest  bidder  for  the  same, 
became  and  was  duly  declared  the  purchaser  thereof,  at  and  for 
the  sum  or  price  of  — ,  lawful  money  of  Canada.     And  the  said 

master  by  his  report,  bearing  date  the  —  day  of ,  in  the 

year,  &c.,  certified  that  the  said  E.  F.  had  been  so  declared  to  be 
the  highest  bidder  for  and  had  become  the  purchaser  of  the  said 
lands,  at  and  for  the  said  sum  or  price.  And  whbrbas,  the  said 
last  mentioned  report  has  been  duly  filed  in  the  said  court,  and  the 
said  sale  stands  duly  confirmed  according  to  the  general  orders  and 
practice  of  the  said  court.     And  whbrbas  the  said  C.  D.  hath  paid 

the  said  sum  of  £ ,  being  the  amount  of  his  said  purchase  money^ 

into  the  Commercial  Bank  of  Canada,  in  accordance  with  the  terms  of 
the  said  decree  and  the  said  conditions  of  sale.  And  whbrbas  the 
■aid  master  hath  settled  and  approved  of  the  draft  of  these  presents, 
as  testified  by  his  signature  on  each  page  of  the  engrossment 
diereof.  Now  ihls  indbhturb  withbssbth,  that  in  pursuance  of 
and  in  obedience  to  the  said  decree*  and  in  consideration  of  the 

prembes,  and  of  the  said  sum  of ,  so  paid  into  the  said  Com* 

mercial  Bank,  as  aforesaid ;  and  also,  in  consideration  of  the  sum 
of  one  dollar,  paid  to  the  said  A.  B.  by  the  said  C.  D.,  the  receipt 
whereof  is  hereby  acknowledged,  lie  the  said  party  hereto,  of  the 
Ifarst  {>ai:^  liath  sficording  to  his  estate  and  interest  in  the  sadd 
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landfly  granted)  bargained,  Bold,  aliened,  release'l,  transferred, 
conveyed,  and  assured,  and  by  these  presents  dotli  grant,  bargain 
alien,  sell,  release,  transfer,  convey  and  assure  unto  the  said 
C.  D.,  his  heirs  and  assigns,  all,  &c.,  (deicriptwriy)  and  all  the 
estate,  right,  title,  and  interest,  both  at  law  and  in  equity,  of  him 
the  said  party  hereto  of  the  first  part,  of,  in,  to,  and  out  of  the  said 
lands,  or  any  part  thereof.  To  havb  and  to  hold  the  said  lands, 
with  the  rights,  members,  and  appurtenances  thereof,  unto  the  said 
C.  D.,  his  heirs  and  assigns,  to,  and  for  his  and  their  sole  use, 
benefit,  and  behoof  for  ever.  And  the  said  party  hereto  of  the  first 
part,  hereby  covenants,  for  himself,  his  heirs,  executors  and  admin- 
istrators,  with  the  said  C.  D.,  his  heirs  and  assigns,  that  he  hath 
not  done  or  been  party  or  privy  to  any  act  whereby  the  said  lands 
now,  or  can,  shall,  or  may  be  in  any  wise  incumbered,  or  prejudi- 
cially affected  in  title,  estate,  or  otherwise,  howsoever.  In  witness 
whereof,  &c. 


bills  of  costs. 
In  Chancery. 

{Title  of  came.) 

The  bill  of  costs  of  the  above  named  plaintiff  (or  defendant  a9  the 

eoie  may  be)  taxed  under  decree  {or  order)  bearing  date  the 

day  of . 

Co$ti  of  a  demurrer  allowed. 

Instructions  for  demurrer l6  0 

Drawing  same,  (per /oZw) 1  o 

Paid  counsel  to  settle 10  0 

Attending  him  with  and  for 2  6 

Engrossing  demurrer,  {per  folio) 0  6 

Attending  to  file , ^ 1  3 

Paid  filing ^ ^ ^ g  q 

Notice  thereof,  copy  and  service 2  9 

O^ce  copy  being  demanded,  preparing  same,  and  paid  {per 

f<^^^io) Q  g 

Attending  to  examine , •...•.....*.     1  8 
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Attending  to  deliver 1  8 

Instructions  for  brief , ^ 6  0 

Drawing  same,  bill  and  demurrer,  {per  folio) *  0  6 

Observations,  {per  folio) * , 1  0 

Prsecipe  to  set  down  for  argument  and  attending 1  8 

Paid  setting  down , 2  6 

Notice  of  setting  down,  copy  and  service ...^,. 2  9 

Copy  to  annex  to  brief , 1  0 

Paid  counsel  with  brief  to  argue , • 

Attending  him  with  and  for 2  6 

Attending  court,  {where  solicitor  not  also  counselj)  demurred, 

argued,  judgment  reserved 5  0 

Attending  to  hear  judgment,  demurrer  allowed 5  0 

Attending  registrar  to  draw  order 1  8 

Minutes,  {per  folio) , 1  0 

Notice  to  settle  and  pass,  copy  and  service * 3  0 

Attending  to  settle  and  pass 5  0 

Paid  for {as  paid.) 

Attending  for,  entered 1  8 

Fee  on 5  0 

Copy  to  serve .' 1  6 

Service ,•, 1  8 

Copy  for  master 1  6 

Attending  to  file 1  8 

Attending  for  warrant  to  tax  costs < ...••  1  8 

Copy 0  6 

Service. .•... 1  8 

Bill  of  costs  and  attending  taxation. r ,. ..•  5  0 

Attending  for  certificate « 1  8 

Postages {as  paid.) 

Paid  master's  fees  throughout .« {a$  paid.) 

Costs  of  demurrer  over-ruled. 

Having  received  notice  of  filing  demurrer,  attending  to  search  1  8 

Paid , 1  0 

Demand  of  office  copy,  copy  and  service •<• 2  9 
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Pemsing  demurrer 5  0 

Attending  to  search  demurrer  set  down 1  8 

Paid 1  fl 

If  not  »et  down  by  defendant^  addy 

Praecipe  to  set  down • 1  8 

Paid 2  6 

Notice  thereof^  copy  and  service 2  9 

Instructions  for  brief 5  0 

Drawing  same,  {per  folio) , 0  6 

Copy  notice  to  annex 1  0 

Observations  or  other  original  matter,  in  brief,  (per folio),.,  1  0 

Paid  connset  fee 

Attending  him  with  and  for 2  6 

Attending  court  {where  solicitor  not  also  counsel) 5  0 

Attending  court  to  hear  judgment .e 5  9 

Attending  registrar  to  draw  order 1  3 

{Continue  as  in  the  preceding  form.) 

iToterhcutory  motion  in  chamherSy  refused. 
On  being  served  with  notice  of  motion,  attending  seaching 

affidavits 1  8 

Paid 1  0 

Demand  of  office  copies  thereof— copy  and  service, 2  9 

Drawing  affidavit  in  reply,  folio  6 ••..  5  0 

Engrossing ....•> c 2  6 

Attending  to  swear .,...,«..•• •  1  8^ 

Oath 1  6 

Attending  to  file ••» « «...  1  8 

Paid y  «  4 

Attending  chambers  on  motion,  adjourned  at  request •<;  6  0 

Office  copy  affidavit  in  reply,  to  serve,  same  being  demanded  2  6 

Attending  to  examine  and  deliver « 2  6 

Counsel  fee,  on  motion — ^refused,  {whet^  counsel  attend.) 10  0 

Attending  registrar  to  draw  order , 1  8 

{Continue  as  in  ihe  preceding  form.) 
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Bill  of  costs  of  creditor  proving  claim. 
{On  a  mortgage.) 

.  Instructions  to  prove  claim • 10  0 

Drawing  affidavit,  fo.  4 4  0 

Engrossing 2  0 

Attending  to  swear 1  8 

Oath 1  4 

Marking  exhibits  (eacA)....,.". 1  0 

Drawing  statement  of  claim  and  fair  copy 5  0 

Bill  of  costs 6  0 

Attending  to  bring  in I  8 

Attending  to  hear  and  determine  {each  hour)  (v) . . . , 5  0 

Attending  to  settle  report 6  0 

Paid  master's  fees {as  paid.) 

{On  a  judgment.) 

Instmctions  to  prove  claim , 10  0 

Attending  to  search  judgment 1  8 

Paid {aspaid.) 

Attending  to  bespeak  and  for  exemplification 2  6 

Paid  for , {aspaid.) 

Drawing  affidavit,  fo.  3. , 3  0 

Engrossing 1  <t 

{And  other  items  as  in  preceding  form.) 

tt|  Costs  of  obtaining  a  final  order  of  foreclosure. 

Attending  searching  money  paid.... ...^...,     1  8 

Drawing  affidavit  hy  plaintifE^  fo.  4 4  0 

Engrossing 2  0 

Attending  to  swear • 1  8 

Oath 1  4 

Drawing  certificate  by  bank  manager 2  0 

Copy 1  0 

Attending  to  see  signed » 1  8 

(«)  The  creditor  is  onlj  entitled  to  costs  for  attending  on  his  own  claim. 
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Drawing  aflSdavit  of  verification 2  0 

Engrossing 1  0 

Attending  to  swear • 1  8 

Oath 1  0 

Attending  to  file 1  8 

Paid  filings (a$paicL) 

Attending  moving  final  order    ..•••  5  0 

Attending  registrar  to  draw  order 1  8 

Paid  for  order {as  paid.) 

Attending  for,  entered 1  8 

Fee  on  5  0 

Attending  bespeaking,  and  for  certificate 2  6 

Drawing  and  copy  praecipe  for  registrar 3  0 

Paid  for  certificate • 5  0 

Attending  to  register 1  8 

Paid  registration  fees ••••••  5  0 

Co$ts  *of  motion  for  injunction  considered  as  an  interlocutory 

application. 

Drawing  aflBdavit  of  A.  B.  in  support  of  motion  (per  folio).  1  0 

Engrossing  {per  folio) 0  6 

Attending  to  swear 1  8 

Oath  {Id.  per  folio  and  Is) 

Marking  exhibits  {each) , 1  0 


f 


{For  each  additional  affidavit,  charge  as  above.) 

Attending  to  file  affidavits « 1 

Paid  {each) 0  4 

Drawing  special  notice  of  motion  for  injunction  {per  folio).  1  0 

Copy  {per  folio) 0  6 

Service  {if  by  solicitor) 1  8 

Affidavit  and  attending  to  swear  • 2  0 

Oath 1  0 

{J(f  served  by  sheriff.) 

Attending  sheriff  with  and  on  return 2  6 
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Paid  sheriff ,  {a$paid.) 

Instructions  for  brief  on  motion 5  0 

Brief  pleadings,  {when  not  costi  in  the  cause)  {per  folio)  •  •  •  0  6 
A  second  brief  pleadings,  brief  affidavits  and  exhibits  for 
second  counsel  {if  two  counsel  fees  and  brief  plead- 
ings and  affidavits  allowed  by  order  ofjudgcy  but  not 

otherwise)  {per folio),  {w) 0  6 

copies  notice  motion,  to  annex  {per  folio). . .  • 0  6 

Attending  {each)  counsel  with  brief,  and  for • 2  6 

Paid  fees  (as  per  fiat  of  judge,)  {x) .' • .  • 

Attending  court,  interim  injunction,  granted  {if  solicitor  not 

counsel) 5  0 

Attending  registrar  to  draw  order 1  3 

Paid  for {as  paid,) 

Attending  for,  entered 1  8 

Fee  on ^ 5  0 

If  order  served. 

Copy  order  to  serve  {perjolio) 0    6 

Service  {following  the  fees  for  service  of  notice  of 

motion 

Praecipe  and  attending  to  bespeak  and  for,  writ  of  injunction     2     6 

Paid 7     6 

Fee  on • 5    0 

Copy  {each)  {per  folio) 0     6 

{Serviccy  same  charges  as  for  service  of  notice  of  motion.)     • 
Drawing  notice  of  motion  for  injunction  absolute  {per  folio)    1    0 

{Copy  and  service  as  before,) 
Demand  having  been  served  for  oflSce  copies  affidavits  filed 

by  plaintiff,  making  same  {per  folio) 0     6 

Attending  to  examine  {each)  • 1     8 

Attendbg  to  deliver 1     3 

,  (v)  The  first  coonsel  is  presumed  to  use  the  drafts  and  office  copies  of  the  affida- 
^     ^ts,  and  therefore  a  brief  of  the  pleadings  is  only  taxable  for  him. 

(z)  If  consultation  had,  charge  fees  therefor.    To  each  counsel  268.,  and  soUcio 
tor's  attendance  6s.  each  hour. 

65 
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Having  received  notice  of  cross-examination  of  deponents  to 
affidavits  filed  by  plaintiff,  attending  speeial  examiner 

thereon  {each  hour) 5    0 

Attending  to  bespeak  and  for  office  copy  depositions « •  •  •  •  •     2    6 

Paid  for  .  •  •  • « {a^paid,) 

Having  received  notice  of  filing  affidavits  in  answer ;  attend- 
ing searching • ••••»•     1  '3 

Paid 1    0 

Demand  of  office  copies,  copy  and  service 2    9 

Attending  court  (motion  ordered  to  stand  over  for  a  week  to 
enable  plaintiff  to  file  affidavits  in  reply,  and  to  cross^ 
examine  defendant's  witnesses,  counsel  for  defendant 
undertaking  to  produce  same).  •  • « •  • 

{Counsel  fees  thereon  and  attendances  a»  before.) 

Perusing  affidavits  filed  by  defendant •  5  0 

Attending-  special  examiner  to  bespeak  and  for  appointment 

to  cross-examine  defendant's  witnesses 2  6 

Drawing  appointment  and  copy.  • 1  6 

Copy  and  service  on  defendant's  solicitor •  • . . .  1  9 

AttencBng  special  examiner  cross-examining  {each  hour) . .  5  0 

Attending  to  bespeak  and  for  office  copy  depositions 2  6 

Paid  fees  to  special  examiner • {as  i>aid.) 

Drawing  affidavit  of  A.  B.  in  reply  {per  folio) 1  0 

{Charge  for  each  affidavit  a«  before.) 

Attending  to  file  affidavits .  •  • 1    3 

Pafd  filings  {each) -....-  0    4 

Brief  of  affidavits  filed  in  answer  and  in  reply,  and  all  depo- 
sitions, {if  two  counsel  certified  for  by  judge  j)  {perfoUo)   0    6 

Fees  to  counsel,  &c.,  {as  brfore) 

Attending  court  (injunction  dissolved  on  grounds  of  sup- 
pression of  material  fact  by  plaintiff,  {or  as  case  may 
be.)  {For  defendant's  costs  thereon^  see  infra.).  ..^. 

Attending  court,  injunction  continued  to  hearing 5   0 

Attending  registrar  to  draw  order » 1    3 

Notice  to  settle  and  pass  copy  and  service 3    0 

Attending  thereon • • 5    0 

{Cha^s  on  order  and  injunction^  as  before.) 
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{Bill  of  costs  of  causBy  pro  eonfesso.) 

Instructions  for  suit • 10  .  0 

Letter  to  defendants,  (each) 2    6 

Paid  postage {as  paid.) 

Letter  to  registrar • 2     6 

Paid  postage {as  paid.) 

£aid  postage  on  letter  from  registrar << 

Remitted  fees << 

Paid  postage ^^ 

Drawing  bill  {not  exceeding  20  folioSy  including  copy  to 

keep)  {a) 20     0 

Fee  to  counsel  to  settle  and  sign  (() • . . .   10     0 

Attending  with  and  for • 2     6 

Engrossing  bill  (^er/o^ib) 0     6 

Attending  to  file 1     8 

Paidfiling 15    0 

Praecipe  for  certificate  lis  pendens^  and  attending  to  bespeak^ 
{to  he  allowed  only  where  certificate  actually  and 

necessarily  taken  out  and  registered) 1    3 

Attending  for .  •  •  •  • 1     3 

Paid {as  paid.) 

Attending  to  register \...     1     3 

(Or)  Letter  to  registrar  of  the  county  of ,  therewith  to 

register  {as  the  case  may  be) 2     6/ 

Postage  .  •  •  •  • {as  paid.) 

Pee  for  registration • 5    0 

Office  copies  bill  {per  folio)  (<?) 0     6 

(a)  For  eyery  additional  folio  aboTO  20,  (to  be  aUoWed  in  the  discretion  of  the 
naster,)  including  copy  to  keep,  per  folio.  Is.  No  greater  sum  than  SOs.  to  be 
lazed  bj  the  master  for  drawing  any  biU  withont  the  special  direction  of  one  of  the 
Judges  of  the  coort,  upon  the  application  of  the  solicitor  requiring  the  same,  for 
irhich  application  no  charge  is  to  be  made.  A  folio  is  100  words  in  conToyancing  as 
wett  as  Chancery. 

(6)  Between  party  and  party,  10s.  only  is  allowed,  and  the  master  has  no^  discre* 
tion  to  aUow  a  larger  fee.  Between  solicitor  and  client.  Is.  for  every  folio  in  add!*" 
tion  to  the  lOs.  is  taxable  as  fee  to  counsel  to  settle  pleadings. 

(e)  This  iiMladee  Id.  per  f6Uo  paid  rt^sirar  for  examining  aad  making  offioa  oopy* 
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Attending  to  examine  {eacK).^ 1     8 

Paid  for  certificates  {each) .  •  •  •- 3     9 

Endorsing  ofiice  copies  {each)* 2     0 

{On  hilUfor  forecloBure  and  redemption  substitute  for  last  item.) 

Drawing  special  endorsement,  (^«r/(7Zu>) ••     1     0 

Engrossing  on  each  office  copy,  {per  folio) 0     6 

Attending  sheriff  with  office  copy,  or • .  •  •  •     1     3 

Letter  to  him  with 2     6 

Paid  postage {as  paid.) 

Affidavit  of  service  {d).., • 2     0 

Attending  to  stamp  affidavit  {e) 1     3 

Attending  return  (/) 1     3 

Paid  postage *  {as  paid.) 

Paid  sheriff " 

Postage  on  remitting • ^^ 

Attending  searching  answer  and  paid •  •     2     3 

Attending  to  file  affidavit  and  paid 1     7 

Praecipe  for  order  pro.  con.  and  attending • 1     3 

Paid  for  order •  •  •  •  • {as  paid.) 

Attending  for,  entered 1     3 

Fee  on 5    0 

Praecipe  for  order  to  produce  and  attending  {if  taken  out)  •  •     13 

Paid  for  order {as  paid.) 

Xttending  for,  entered 1    3 

Fee  on 5    0 

Copy  and  service •••••«• 2     3 

Defendant  having  absconded,  drawing  affidavit  to  sup- 
port application  to  serve  him  by  publication 

{per  folio.) 1     0 

Engrossing,  {per  folio) 0     6 

Attending  to  swear 1     3 

(</)  Where  several  defendants  are  or  can  conyenienti j  be  serred  by  tbe  same  per- 
son, only  one  affidayit  of  senrice  on  such  defendants  will  be  allowed.^ 

(0)  Only  one  attendance  to  stamp  affidavits  should  be  allowed. 

(/)  Not  allowed  where  papers  retomed  by  letter  throngh  the  post 
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Oath. 


X 


{And  for  each  further  necessary  affidavit^  similar  charges.) 

Attending  to  file  affidavits. 1    3 

Paid {as  paid.) 

Attending  chambers,  moving  order •     6    0 

W        Attending  registrar  with  papers 1     8 

1  Paid  fororder {as  paid.) 

\y  I      Attending  to  obtain,  entered 1     8 

Fee  thereon 5    0 

Copy  order  for  newspaper,  {per  folio) 0     6 

Drawing  notice  to  be  under  written,  and  fair  copy..     1     6 

\^  Attending  printer 1     3 

Paid  insertion {as  paid.) 

Attending  to  pay 1     3 

Attending  for  papers  at  various  times 1     8 

Paid  for {as  paid.) 

Drawing  aflSdavit  of  insertion  {per  folio). 1     0 

{Charge  for  affidavit  as  beforcy  and  if  order  is  directed  to  be  inserted 
in  two  newspaperSy  or  to  be  sent  by  post  to  defendant* s  last 
known  place  of  abodcy  or  supposed  whereabouts^  charge  accord- 
inglyy  as  per  preceding  scale.) 

Attending  bespeaking  and  for  certificate  of  no  answer 

filed 2  6 

Paid 2  6 

Attending  moving  order  pro  confesso 5  0 

Attending  registrar  with  papers • 1  8 

{Charge  for  order  pro  confesso  as  before.) 
Defendant  S.  being  a  married  woman,  attending  to 

file  affidavit  of  service  on  husband  and  paid. .     1     7 
Attending  to  bespeak  and  for  certificate  of  no  answer 

filed  by  her » . .     2     6 

Paid 2    6 

Attending  to  move  order  that  she  do  answer  separate- 
ly and  apart,  fee  thereon 5    0 
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AttendiDg  registnur  to  draw 1     8 

Paid  for  order..  .••••• {(upaid.) 

Attending  for,  entered ..*•     1     S 

Fee  on 5    0 

Copy  for  BeTYiee^  {per  folio) 0    6 

{Office  copy  bill  for  her  and  charges  for  service  thereof y  of  order^ 
arid  for  affidavits^  ^.yfollowinff  similar  charges,  as  before.) 

Attending  to  file  affidavits 1  S 

Paid ^ {aspaid.) 

Attending  searching  answer  and  paid 2  8 

Attending  bespeaking  and  for  certificate  of  no  answer 

filed 2  6 

Paid 2  6 

Attending  moving  order  p-o  c(W%/fewo 5  0 

{Charges  for  order  as  before.) 

Praecipe  to  set  down • 1  8 

Paid 2  6 

Instructions  for  brief •  •     5  0 

Drawing  {per  folio) 0  6 

Paid  counsel  fee  (^) 60  0 

Attending  with  and  for • 2  6 

^^        registrar  with  papers* •••••• •••••• 1  8 

Minutes  {per  folio)  (A)  •  •  • • 1  0 

Attending  to  settle  and  pass.  •  • ••*•••••••••••     5  0 

^^        for  decree,  entered.  •  •  • •  •  •  • 1  8 

Paid  for {as  paid.) 

Fee  on • 6  0 

{ffsuit  be  for  foreclosure  or  redemption  thefeesmttbe  asfoUows:) 
Attending  to  file  affidavit  of  service  and  paid... 1    7 

(f  }  £2  108.  is  the  oonntel  fee  uioAlly  allowed  in  jfro  ^o^fsiio  niHs  M  tite  heftring. 
(A)  The  miimtef  ittt  wmOj  reckoned  aWnt  eae^^iM  of  the  length  of  the  decree. 
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% 

Attrading  to  bespeak  and  for  certificate  of  no  answer 

or  notice  filed  by  defendant 2  6 

Paid  for 2  6 

Drawing  praecipe  for  decree,  {per  folio)... 1  0 

Fair  coyjy  (per  folio) 0  6 

Attending  to  file 1  8 

Attending  to  settle  and  pass 5  0 

Paid  for  decree (a«  paid.) 

Attending  for  entered 1  8 

Fee  on 6  0 

Copy  for  master  {per  folio) 0  6 

Attending  to  file •  •     1  8 

Letter  to  registrar  for  further  extracts 2  6 

Postage  and  on  return  •  •  •  • • {as  paid.) 

Remitted  registrar  and  postage  •  • .  •  • ^^ 

Letter  to  sheriff  for  certificate  as  to^.  fas 2  6 

Postage  and  on  return  • (as  paid.) 

Remitted  sheriff  and  postage ^ *^ 

Attending  to  consider  decree  •  •  •  • • 5  0 

Preparing  notice  "  A"  {per  folio) 1  0 

The  like  appointment  "B"  {tvJiere  necessary)  {per  folio)....     1  0 

Attending  for  warrant •• 1  3 

— —  copies  of  decree  (t) • 

Attending  to  make  office  copies  {each) 1  3 

copies  of  notice  "  A"  (|?er /oZw>) 0  6 

"        "         appointment  "B"  (|)6r/oZw) 0  6 

"         "          warrant  (per /oZeo) *  0  6 

"    servicesof  decree,  with  notice  "A"  endorsed (eacA)......     1  3 

^*  ^     "           appointment  *^B"  {each)  ....) .*.:;•  1  ^U 

"        "           warrant                       « 1  8 

*^    affidavits   of    service,    and    attendances    to    swear 

{each) 2  0 

"    oaths  (eacA)  1  0 


(0  6d.  per  folio  indadisg  the  Id.  per  folio  pidd  to  the  registrar  for  ezaminlDg  and 
aaJdng  offioe  oopiee. 
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{Or  if  served  by  sheriff y  fees  as  properly  paidj  and  if  sent  to 
sheriff  by  posty  tlien) 

Letter  to  sheriff 2  6 

Postage  on  and  on  return {as  paid.) 

Paid  fees  and  postage  remitting  " 

Drawing  aflBdavit  of  plaintiff's  claim  {per  folio) 1  0 

Engrossing  {per  folio) 0  6 

Attending  to  swear 1  3 

Oath  Id.  per  folio  and 1  0 

Marking  exhibit  (ea(?A) 1  0 

Drawing  account  and  fair  copy 5  0 

Bill  of  costs  and  copy 5  0 

Attending  to  file  papers  in  master's  office 1  3 

"         to  hear  and  determine  {per  hour)  {k) 5  0 

Attending  on  each  claim  (A;) •••  5  O 

''        to  settle  report 5  0 

<^        for,  report '. 1  3 

Paid  master's  fees  throughout {as  paid.) 

{If  the  decree  be  for  foreclosure  and  no  claim  be  proved 
other  than  the  plaintiffs y  add) 

Attending  to  file  report  and  paid 1  7 

"        to  bespeak  and  for  office  copy 2  6 

Office  copy,  {perfolioy  6d.)..... {aspaid.) 

{If  a  claim  be  provedy  then  subsequent  costs  are  as  follows :) 

Attending  to  file  report  and  paid 1  7 

^          ^<        to  bespeak  and  for  copy 2  6 

DrSJwing  notice  oineanng  on  further  directions 3  4/ 

Each  copy  and  service. 2  9 

Instructions  for  brief  thereon 5  0 


{k)  The  master  wiU  allow  the  plaintiff  five  shilliDgs  per  hoar  attending  on  the 
hearing  and  determining  of  his  own,  and  all  other  claims,  or  he  will  allow  a  8ep«> 
rate  attendance  of  fi?e  shillings  on  each  claim  as  well  as  his  own.  The  plaintiff  haa 
the  election  in  which  way  he  will  charge. 
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Drawing  same  decree  and  report  {per  folio) 0  6 

Copy  notice  of  hearing  to  annex 1  6 

Paid  counsel  fee  (?) 25  0 

Attending  with  and  for 2  6 

Attending  registrar  with  papers , .,  1  3 

Attending  tCTbespeak  and  for  minutes 2  6 

Paid  for  same  [per  folio) ]  0 

Notice  to  settle,  copy  and  service  {m) 8  0 

Extra  copies  and  services  [each) v...... 1  9 

Attending  to  settle 5  0 

Notice  to  pass,  copy  and  service 3  0 

Extra  copies  and  services  {each) 1  9 

Attending  to  pass 5  0 

Attending  for  decree  entered  (w) • 1  3 

Paid  for {as  paid.) 

Fee  on 5  0 

Copy  for  master  {per  folio) 0  6 

Attending  to  file 1  3 

Attending  to  consider .' 5  0 

Attending  for  warrant 1  3 

Copy  and  service  {each) 1  9 

Drawing  subsequent  affidavit  of  claim  {per  folio) 1  0     r 

Engrossing  {per  folio) 0  6 

Attending  to  swear ]  8 

Oath  (W  perfolioy  and  Is.) 

Drawing  subsequent  account  and  copy .* 5  0 

Bill  of  costs  and  copy 5  0  ^ 

Attending  to  file  papers 18 

Attt^ding  to  hear  and  determine  {per  hour) 5  0 

Attending  to  settle  report 5  0 

Attending  for  report 1  8 

(/)  No  more  than  £1  68.  is  allowed  on  farther  directions  in  a  pro  eon/etto  soit, 
except  under  special  oironmstanoes. 

(m)  To  be  served  on  all  parties  who  were  serred  with  notice  of  hearing  on  further 
directions. 


(ft)  If  a  sale  be  prayed  for  by  defendant  add :  Attending  to  search  deposit  paid  b, 
id  paid,  28.  8d. 
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Paid  master's  fees  throughout {09  paid.) 

Attending  to  file  report  and  paid 1    7 

Attending  to  bespeak  and  for  copy 2    6 

Paid  for  {per  folio  6d.) {a$  paid*) 

Bill  of  cosia  in  suit  where  answer  file^^_ 

{Coats  of  lill^  ^c.y  same  as  in  previous  form  down  to  the  item 
^'Attending  to  search  answer  and  paid,**) 

Having  received  notice  of  answer  being  filed,  attending  to 

search  answer  and  paid  (n) •  2  3 

Demand  of  office  copy  answer,  copy  and  service 2  9 

Having  received  office  copy  answer,  perusing  same 5  0 

Praecipe  for  order  to  produce  and  attending  to  file 1  3 

Paid 8  0 

Attending  for  order 1  3 

Fee  on 5  0 

Copy  and  service  {each) 2  3 

Attending  to  search  affidavit  on  production  filed  and  paid...  2  3 

Notice  to  inspect  copy  and  service 2  9 

Attending  to  inspect  papers  produced  {per  hour) 6  0 

{If  bill  amendedy  sat/j) 

Prsecipe  for  order  to  amend  and  attending  to  file 1  8 

Paid  for  order {as  paid,) 

Attending  for 1  8 

Fee  on 5  0 

Oopy  and  service  {each) 2  8 

Draft  amendments  {per  folio)... 1  0 

Attending  counsel  to  settle  and  for 2  6 

Paid  him 10  0 

Attending  to  amend  original  bill  onfilcs  (0) 1  8 

Paid  {perfolioy  Is.) {as  paid.) 

Attending  for  office  copy  bill,  to  amend • 1  3 

Amending  same  {per  folio) ..^^     0  6 

(n)  This  charge  should  not  be  allowed  where  an  office  copy  is  taken. 

(0)  If  amendment  exceeds  two  folios  in  length  in  any  one  place  a  new  eogroM* 
ment  of  the  hiU  mast  be  filed,  for  which  charge  as  if  an  original  bill  were  fileB. 
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AttendiDg  to  serve 1  8 

(If  served  with  order  to  produce^  Bay^ 
Haying  been  served  with  order  to  produce,  draft  affidavit  on 

production  and  schedules  {per  folio) 1  0 

Engrossing  {per  folio) 0  6 

Attending  to  swear ••  1  3 

Paid  oath  (\d,  per  folio  and  Is.) 

Attending  to  file  and  paid 1  7 

Paid  carriage  depositing  papers  produced {as  paid) 

Replication 1  0 

Engrossing  same 0  6 

Attending  to  file 1  8 

Paid 1  0 

Notice  of  filing  copy  and  service 2  9 

Attending  counsel  with  and  for  brief  to  advise  on  evidence  {p).  2  6 

Paid  him 25  0 

Praecipe  for  subpoena  and  attending... 1  8 

Paid  for  subpoena 5  0 

Copy  subpoena  {Qd  per  folio) 1  0 

Attending  to  serve 1  3 

Affidavit  of  service  and  attending  to  swear 2  0 

Oath 1  0 

Paid  witness.... {as  paid,) 

Instructions  for  brief  on  examination  of  witnesses  and  hear- 
ing   5  0 

Drawing  brief,  bill,  answer,  and  replication  {per  folio) 0  6 

Observations  {per  folio) 1  0 

Attending  counsel  with  and  for  {p) 2  6 

Paid  his  fee » 

Attending  court  on  examination  of  witnesses  and  hearing, 

{where  solicitor  is  not  also  counsel) ..•  5  0 

{If  judgment  reserved^)  attending  registrar  with  pa- 
pers and  exhibits 1  8 

Drawing  schedule  of  exhibits  {per  folio)  {pp)*  •• 1  0 

{p)  No  attendance  on  counsel  is  allowed  where  be  and  the  solicitor  are  the 
or  partners. 
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Two  copies  of  same,  (per  foUo)  (pp) 0  6 

Attending  to  hear  jndgment... 5  0 

Attending  registrar  for  exhibits 1  8 

Attending  registrar  to  draw  decree 1  3 

Attending  to  bespeak  and  for  numbers •  2  6 

Minntes  of  decree  (per  folio) •-.* 1  0 

Notice  of  settling,  copy  and  service 8  0 

Eyerj  extra  copy  and  service 1  9 

Attending  to  settle 5  0 

Notice  to  pass  decree,  copy  and  service 8  0 

Every  extra  copy  and  service 1  9 

Attending  to  pass  decree 5  0 

Attending  for  decree,  entered 1  3 

Paid {as  paid.) 

Fee 6  0 

{TJhe  costs  of  taking  the  decree  into  the  master's  office, 
and  of  the  proceedings  therein,  and  of  the  hearing  on  further 
directions  will  be  similar  in  principle  to  those  charged  on  pp. 
489,  440,  441,  supra.) 

Costs  of  sale  by  the  court  and  conveyance  thereon. 

Attending  moving  final  order  of  sale 5  0 

Attending  registrar  to  draw.  •  • ' 1  8 

Attending  for  order  entered • 1  8 

Paid  for  ^ (as  paid.) 

Fee  on. 5  0 

Copy  order  to  keep  (if  made)  (per  folio) 0  6 

Attending  to  file  original  order  {or  decree)  with  master 1  8 

"        for  warrant  1  8 

Copy  and  service  (^acA) 1  9 

Drawing  advertisement  for  sale,  and  copies 5  0 

Drawing  affidavit  as  to  property  (per  folio) 1  0 

Engrossing  (per  folio) 0  6 

Attending  to  get  same  sworn 1  3 

Paid  oath '• (asbefore.) 

Marking  exhibit  (each) 1  0 

(fp)  Pftge  448.    See  Order  IIL,  of  80th  April,  1859,  p.  260,  iupra. 
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{If  affidavits  prepared  to  apply  for  a  reserved  bidding^  or  as  to 
fitness  of  proposed  auctioneer,  or  more  than  one  affidavit  be 
necessary  to  verify  advertisement,  charge  for  each  as  above.) 

Attending  to  file  affidavits 1     3 

Attending  to  settle  advertisement  {each  hour) 5     0 

Copy  advertisement  for  newspaper  {q)  {per  folio) 0     6 

Attending  with 1     3 

Paid  insertion {as  paid.) 

Attending  to  pay 1     3 

Drawing  contract  of  sale  for  purchaser  to  sign  (per  folio).,..     1     0 
Copy  particulars,  conditions  and  contract  for  printer  ( per 

folio) 0     6 

Attending  him  with 1     3 

Attending  examining  proof... .t 1     3 

Paid  charges  for  printing {as  paid.) 

Attending  to  pay ., 1     3 

Attending  distributing  posters  to  solicitors  in  cause  {each). .     1     3 

Paid  distributing , {as  paid.) 

Attending  to  pay 1     3 

Fee  on  conducting  sale  (r) 25     0 

{If  auctioneer  employed.) 

Paid  auctioneer {as  paid.) 

Attending  to  pay * 1  3 

Draft  affidavit  of  auctioneer  (jt?er/(?Ko)... 1  0 

Copy  {per  folio) 0  6 

Attending  to  get  sworn 1  3 

Oath  {Id.  per  folio  and) 1  0 

Marking  exhibits  {each) 1  0 

Draft  affidavit  of  publication  of  advertisement,  and  distri- 
bution of  posters  (jt?er /b?4o)  1  0 

Copy  {per  folio) 0  6 

Attending  to  get  sworn , 1  3 

(q)  A  copy  will  be  aUowed  for  each  newspaper  in  which  the  advertisement  is 
dii^Bcted  to  be  inserted,  and  for  the  printing  of  post3rs. 

(r)  If  the  sale  occnpies  more  than  three  hours,  the  solicitor  will  in  addition  be 
allowed  five  shiUings,  for  OTery  hour  beyond  that  time. 
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(hth  (Id.  per  folio  and) 1  0 

(Where  more  than  one  affidavit  necessary  y  charge  accordingly  for 

each  affidavit.) 

Attending  to  get  deposit  receipt  from  registrar 1  3 

Paid  him 1  3 

Attending  to  pay  into  bank 1  3 

Attending  to  file  receipt  with  register  and  paid 1  7 

Attending  to  file  sale  papers  and  affidavits  with  master 1  3 

Attending  to  consider : ;  5  0 

Attending  for  warrant 1  3 

Copy  (each)  0  6 

Service  {each)...y ^ , 1  3 

Attending  to  hear  and  determine  (each  hour) 5  0 

Attending  to  settle  report  of  sale  (  each  hour) 5  0 

Attending  for  report 1  3 

Paid  master's  fees  throughout (aspaid.) 

Attending  to  file  report  and  paid 1  7 

Attending  to  bespeak  and  for  office  copy 2  6 

Paid  for  same  {per  folio) 0  6 

Attending  to  search  purchase  money  paid  in  and  paid 2  3 

Having  received  demand  of  abstract,  drawing  same  {per folio)  1  0 

Engrossing  {per  folio) • 0  6 

Attending  to  deliver 1  8 

Attending  giving  inspection  of  deeds  {each  hour) 5  0 

Having  received  requisitions  on  title,  perusing  same 5  0 

Drawing  replies  {per  folio) 1  0 

Engrossing  {per  folio) 0  6 

Attending  to  deliver 1  3 

{Charge  for  affidavit  or  other  evidence  supplied  in  verification  of 

abstract) 
Having  received  conveyance,  counsel  fee  perusing  and  set- 
tling same  {Is.  per  folio  is  usually  allowed^  hut  in 
discretion  of  master.) 

Attending  comnsel  with  and  for  •  •  • •  •  •  • 2  6 

Copy  conveyance  as  settled  to  keep  {per  folio) 0  6 

Attending  returning  conveyance • !  3 
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Onriog  received  engrosament  ex^miiuDg  with  dmft  {aceprd- 
ing  to  lengthy  generally  for  every  ten  folios  5«.) 

{If  conveyance  settled  by  the  master.) 

Attending  warrant  to  settle  {each  hour) 5     0 

Attending  examining  engrossment  with  draft  {each 

hour) 5     0 

Attending  settling  report  on  conveyance 6    0 

[Where  conveyance  is  settled  by  the  master j  no  counsel  fee 
is  allowed  therefor  as  between  party  and  party.) 

Attending   execution • 5    0 

Attending  to  deliver  and  settling 5     0 

{If  mortgage  to  be  given  by  purchaser.) 
Drawing  mortgage  and  copy  {in  discretion  of  master) 

Attending  purchaser's  solicitor  therewith 1     3 

Draft  mortgage  having  been    returned    approved, 

engrossing  same •  •  ••• 

Memorial  and  affidavit  of  execution 12     6 

Attending  purchaser's  solicitor  with,  for  execution .  •     18 

Attending  to  register,  and  for 2     6 

Paid 6     3 

{Add  costs  of  subsequent  account  and  report  thereon.) 

Drawing  notice  of  motion  to  pay  money  out  of  court 

{Charges  on  motion  and  order  as  before.) 

Purchaser's  costs. 

Attending  to  get  deposit  receipt  from  registrar  and  paid  him.  2  6 

Attending  to  pay  into  bank 1  8 

Attending  to  file  receipt  with  registrar  and  paid 1  7 

Demand  of  abstract,  copy  and  service 2  9 

Perusing  {according  to  length) 

Attending  examining  title  deeds  {per  hour) 5  0 

Drawing  requisitions  ( per  folio) 1  0 

Copy  {per  folio) 0  6 

Attending  to  deliver •  1  8 

Perusing  replies  and  evidence  in  support  of  abstract 5  0 

Attending  to  search  proceedings  in  cause  {each  hour) 5  0 
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Paid .- {as  paid.) 

Instructions  for  conveyance 5  0 

Drawing  same  {per  folio) 1  0 

Counsel  fee  to  settle • {as  supra) 

Attending  with  and  for ^ 2  6 

Fair  copy  {per  folio) 0  6 

Attending  to  deliyer 1  3 

Perusing  same  approved,  and  attendances  thereon 5  0 

Engrossing  (per  folio) .  •  • 0  6 

Attending  with  draft  and  engrossment 1  3 

Attending  moving  order  to  pay  in  purchase  money 5  0 

{Charges  for  order  as  before.) 

Attending  registrar  for  deposit  receipt 1  3 

Paid 1  3 

Attending  paying  in  bank. *  ;« 1  3 

Attending  to  file  receipt  with  registrar  and  paid 1  7 

Having  received  draft  mortgage,  perusing  same  and 

settling 10  0 

Attending  returning  approved 1  3 

Examining  engrossment  with  draft , 5  0 

Attending  execution  of  same  and  memorial 6  0 

Attending  returning  same  and  settling r 5  0 

Attending  to  register  conveyance  and  for 2  6 

Paid 6  3 

Costs  of  appointment  of  receiver. 

Copy  order  for  receiver  for  master  {per  folio) 0  6 

Attending  tofile 1  3 

Attending  to  consider : 6  0 

Attending  for  warrant « * 1  3 

Copy  warrant  {per  folio) .•  0  6 

Attending  to  serve 1  3 

Drawing  bond  {or  recognizance)  {per  folio) , 1  0 

Engrossing  same  {per  folio) , 0  6 

Draft  joint  affidavit  of  justification  by  sureties  ( per  folio). ...  10 

Copy  {per  folio) 0  6 

Attending  to  get  sworn ••••• 1  3 

Paid  {Id.  perfoliOf  and  two  oaths  2«.) 
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Draft  affidavit  of  fitness  of  proposed  receiver  {per  fblio)....  1  0 

Copy  {per  folio) *.  0  6 

Attending  to  get  sworn 1  8 

Oath  (Ic?.  per  folio  and  Is.) 

Attending  execution  of  bond,  {or  on  the  acknowledgment 

of  recognizance.) 6  0 

Drawing  aflSdavit  of  execution  of  bond  {per  folio) 1  0 

Copy  {per  folio) 0  6 

Attending  to  get  sworn 1  3 

Oath 1  0 

Attending  to  file  papers  in  the  master's  office 1  8 

Attending  to  settle  {each  hour) 6  0 

Attending  on  the  appointment  of  receiver  {per  hour) 5  0 

Attending  for  certificate 1  3 

Paid  master's  fees ;••. ...(aa  paid.) 

Attending  to  file  master's  appointment  of  receiver  and  paid,  1  7 
Copy  order  for  receiver,  and  apppointment  for  service  on 

him  {per  folio) 0  6 

Service   1  8 

Attending  receiver  with   papers   and   instructions  to   him 

therewith  and  thereon 5  0 

Plaintiff's  costs  on  passing  receiver's  accounts. 

Attending  for  warrant  for  receiver  to  bring  in  accounts...  1  8 

Copy 0  6 

Service  {each) 1  8 

Attending  searching  accounts  brought  in 1  8 

Considering  accounts  {each  hour) 5  0 

Attending  to  bespeak  and  for  copy  {if  taken)... 2  6 

Paid .'. ! {as  paid.) 

Attending  proceeding  on  accounts  {each  hour) 5  0 

Attending  to  settle  report  {each  hour) 5  0 

Attending  for  report 1  8 

Paid  master's  fees ^ • {as  paid.) 

Attending  to  file  and  paid 1  7 

Office  copy •  {as  paid.) 

Attending  to  bespeak  and  for 2  6 

{Similar  charges  on  each  passing  of  accounts.) 
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Beeewer's  eo9ts  on  pasting  his  accounts. 

It  being  necessary  to  sue,  {or  to  distrain,)  drawing  affi- 
davit in  support  of  application  for  order  {usual  charges  for 
affidavitSy  attending  to  file,  ^c). . .  -» » 

Notice  of  motion  for  leave  {usual  charges  for  notice  of 

motion  and  services.) 

Attending  chambers,  order  granted, 5     0 

Attending  registrar  to  draw l     3 

( Usual  charges  for  order.) 
{Any  further  similar  applicationSy  the  like  charges.) 
Having  been  served  with  warrant  to  bring  in,  drawing  ac- 
count {per  folio) 1     0 

Engrossing  {per  folio) 0     6 

Drawing  affidavit  of  verification  ( per  folio) 1     0 

Engrossing  {per  folio) * 0     6 

Attending  to  swear • 1     3 

Oath  {Id.  per  folio  Is.) 

Marking  exhibits  (eacA) •»••••     1     0 

Attending  to  file  account,  affidavit  and  vouchers,  &c 1     8 

Paid {as  paid.) 

Attending  proceeding  on  accounts  {each  hour)....^. 5     0 

{If  further  affidavits  or  other  evidence  required  to  verify  the  €lc- 
county  charge  for  accordingly.) 

Bil^X>^osts 6     0 

Attendjhg  to  settle  report  {each  hour) 5     0 

Atteliding  for  report 1     3 

Attending  to  file  and  paid 1     7 

Attending  to  bespeak  and  for  office  copy  •  •  •  •  • 2     6 

Paid  {per  folio  6d.) {as  paid.) 

{Add  receiver's  charges  for  travelling  expenses  necessarily  incurred 
in  collecting  debts  or  otherwise  administering  the  estate^  including 
payments  made  by  him  for  advice  and  assistance^  and  such  other 
charges  properly  incurred  and  actually  paid  by  him.) 
Add  receiver's  per  centage 
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Paid  postages (a*  paid.) 

Paid  master's  fees  {other  than  above) {as  paid.) 

{Similar  charges  on  each  passing  of  accounts.) 

Drawing  notice  of  motion  to  discharge  receiver  and  vacate  his 

reco^izance  {if  direction  not  given  by  decree  or  order  on 

further  directions^  usual  charge  for  notice  of  motion.) 

Drawing  affidavit  of  payment  of  balances  {usual  charges  for 

affidavits.) 

Attending  chambers,  &c.,  (usual  charges  for  orders) 

Defendant's  costs  of  suit. 

Instructions  for  answer » ^..  , 10  0 

Drawing  same  {per  folio) • 1  0 

Paid  counsel  to  settle 10  0 

Attending  him  with  and  for .' 2  6 

Engrossing  answer  {per  folio) 0  6 

Attending  to  swear. 1  8 

Attending  to  read  over 5  0 

Paid  commissioner,  oath,  and  folding 2  8 

Attending  to  file > ^.  .., 1  8 

Paid  filing 8  0 

Notice  of  filing  copy  and  service •. 2  9 

Office  copy  having  been  demanded,  making  same  and  paid 

{per  folio) .•.  0  6 

Attending  to  examine t 1  8 

Attending  to  serve « 1  8 

Prsecipe  for  order  to  produce 1  3 

Attending  registrar  for  order ,  1  8 

Paid  for  order 8  0 

Fee  on 5  0 

Copy  and  service 2  8 

Attending  searching  affidavit  filed » 1  8 

Paid : 1  0 

Attending  to  bespeak  and  for  office  copy «.* 2  6 

Paid (ol  paid.) 

Notice  to  inspect  copy  and  service.  •• ••• ••  2  9 

Attending  inspection  {each  hour) • •m...  6  0 
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(J/  no  affidavit  filed  costs  of  contempt  are  as  foUaws. ) 

Attending  bespeaking  certificate 1  8 

Paid  registrar  for 2  6 

Attending  for 1  8 

Attending  movingorder  nisi 5  0 

Attending  registrar  to  draw 1  8 

Paid  for  order.. ifls  paid.) 

Attending  for  entered 1  3 

Fee  on -—  5  0 

Copy  {per  folio). 0  6 

Drawing  endorsement  and  copy 1  6 

Attending  sheriff  with  and  for. 2  6 

Paid  his  fees  for  service {as  paid.) 

AflSdavit  of  service 2  0 

Attending  to  search  affidavit  filed, 1  8 

Paid 1  0 

Attending  to  bespeak  certificate 1  8 

Paid 2  6 

Attending  for 1  8 

Attending  moving  order  absolute 5  0 

Attending  registrar  to  draw 1  8 

Paid  for {as  paid.) 

Attending  for  entered 1  8 

Feeon 5  0 

Praecip?  for  attachment 1  8 

Paid  for 7  6 

Attending  for « « 1  8 

Fee  on 5  0 

Endorsement 2  6 

Attending  sheriff  with  and  for , 2  6 

Paid  sheriff's  fees..., {as  paid.) 

Having  received  notice  of  motion  to  vacate  attach- 
ment, attending  searching  affidavits  filed.  1  8 

Paid. 1  0 

Demand  of  office  copy,  copy  and  service .  2  9 

Attending  motion  affidavits  insufficient,  and  further 

.  affidavits  to  be  filed,  motion  stands 5  0 
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Haying  received  notice  of  further  affidavits  filed, 

attending  searching 1  8 

Paid 1  0 

'  Attending  motion,  attachment  discharged  on  pay- 
ment of  costs 5  0 

Attending  to  settle  and  pass  order 5  0 

Bill  of  costs , 5  0 

Attending  to  file 1  8 

Attending  for  certificate 1  8 

Paid  master's  fees {as  paid.) 

Attending  receiving  costs,  and  giving  receipt  to  sherifiF.  1  8 
Plamtiff  having  served  order  to  produce,  drawing  affidavit 

{per  folio)... 1  0 

{per  folio) 0  6 

Attending  to  get  sworn 1  3 

0»th , {as  before.) 

Attending  to  file 1  3 

Paid 0  4 

Attending  giving  inspection  {each  hour) 5  0 

Attending  searching  replication 1  8 

Paid 1  0. 

{If  not  filed  costs  of  motion  to  dismiss  as  follows. ) 

Drawing  notice  of  motion  to  dismiss  {per  folio) 1  0 

Copy  {per  folio) 0  6 

Service 1  8 

Attending  bespeaking  and  for  certificate * . . .  2  6 

Paid 2  6 

Drawing  affidavit  in  support,  {perfolio^)  {if  necessary)  1  0 

Engrossing  {per  folio) 0^  6 

Attending  to  swear 1  3 

Paid  oath {as  before.) 

Attending  to  file  and  paid 1  7 

Marking  exhibits  {each) 1  0 

Attending  on  motion,  plaintiff  undertook  to  speed.  •••  '5  0 

Attending  registrar  to  draw  order 1  8 

Notice  to  settle  and  pass........ 3  0 
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Attending  thereon.  • 5  0 

Paid  for  order {aspaid.) 

Attending  for  entered  ^ 1  8 

Fee  on   5  0 

Copy  {per  folio)  w 0  6 

Service  • 1  3 

Copy  for  master  {per  folio) 0  6 

Attending  to  file <••     1  3 

Warrant,  copy,  and  service 3  0 

Bill  of  costs • 6  0 

Attending  for  certificate * 1  3 

Paid  master's  fees {as  paid) 

Attending  searching  replication,  same  filed 1  3 

Paid , 1  0 

{If  plaintiff  served  order  to  amend.) 

Attending  on  office  copy  being  amended 1  8 

{If  on  motion.) 

Attending  thereon 5  0 

Drawing  answer  to  amendments  {per  folio) 1  0 

Paid  counsel  to  settle 10  0 

{And  other  charged  as  for  answer  to  original  bill) 

Counsel  fee  to  advise  on  evidence 25  0 

Attending  with  and  for 2  6 

Instructions  for  brief 5  0 

Drawing  same,  of  pleadings  {per  folio) 0  6 

Prsecipe  for  subpoena 1  3 

Pai^  for 5  0 

Copy  {each) 0  6 

Service  {each) 1  3 

Paid  witnesses {as  paid,) 

Affidavit  of  service  and  payment  {per  folio) 1  0 

Engrossing  {per folio) 0  6 

Attending  to  swear ....•• •  •  •  • «     1  3 

Oath/. 0  0 
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{If  served  hy  sheriff.) 

Attending  with  and  on  return 2    6 

Paid  sheriff {as  paid.) 

{Affidavit  and  eopi/  as  before.) 

A  witness  residing  in  Lower  Canada  drawing  aflBdavit  to 

support  application  for  order  for  subpoena  {per  folio)    1     0 

Cofjl{per  folio) 0    6 

Attending  to  swear 1     3 

Oath • {as  before.) 

Attending  to  move  order 5    0 

Attending  registrar  to  draw.    1     3 

Paid  for  order •....(««  paid.) 

Attending  for  entered  . .  .*. 1     3 

Fee  on. 5    0 

Copy  {per  folio) 0    6 

Prsccipe  for  subpoena 1     3 

Paid  for 6    0 

Letter  to  agents  with  order  and  subpoena 2     6 

Copy  subpoena  to  enclose > 0    6 

Affidavit {as  before.) 

Paid  agent's  charges   0     0 

Letter  with ^ 2    6 

PrsBcipe  for  order  to  re€kd  proceedings  in  another  cause  •  •  •  •     1     8 

Paid  for  order {as  paid.) 

Attending  for  entered 1     3 

Fee  on 5    0 

Copy  {per  folio) 0    6 

Service • • 1    3 

CMbservations,  or  other  original  matter  on  brief  {per  folio)...     1     0 

Copy  notices  to  annex  {per  folio) 0    6 

Paid  counsel  fee  on  examination  of  witnesses  and  hearing... 

Attending  him  with  and  for 2    6 

Pracipe  for  order  to  prove  exhibits  by  affidavit 1    3 

Attending  for,  entered • 1    3 

Pai^  for, {as  paid.) 
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Fee  on ^  ^ 

Copy  {perfolw) J  » 

Service ^  ^ 

Drawing  aflSdavit  {per  folio) 1  0 

Engrossing  {per folio) 0  6 

Attending  to  get  sworn 1  3 

{And  like  charges  as  for  affidavity  supra.) 

{If  cause  not  set  down  hy  plaintiff.) 

Attending  to  search  cause  set  down  and  paid 2  3 

Praecipe  to  set  down  for  examination  of  witnesses  and 

hearing 1  3 

Paid {as  paid.) 

Drawing  notice  thereof  {per  foli^) 1  ^ 

Copy  {per  folio) • /  •  0  ^ 

Service  {each) 1  ^ 

{Ifttvo  counsel  fees  and  briefs  allowed  hy  order  ofjudge^  the  fees 
therefor  will  be  as  at  page  433,  supra.) 

Attending  court  on  examination  of  witnesses  and  hearing, 

{if  solicitor  not  counsel^)  judgment  reserved 6  0 

Attending  registrar  with  papers  and  exhibits 1  3 

Drawing  schedule  thereof  {per  folio) 1  0 

Two  copies  (per  folio),  .1 0  " 

Attending  to  hear  judgment,  bill  dismissed  with  costs 5  0 

Attending  registrar  for  exhibits 1  8 

Attending  registrar  to  draw  decree • •  •  •  •  1  8 

{Same  charges  as  at  page  444,  supra.) 

Copy  decree  for  master  ( per  folio) • 0  6 

Attending  to  file 1  3 

Attending  for  warrant  to  tax 1  8 

Copy(^acA) 0  6 

Service  (eacA) ..•. • •••  1  3 

Bill  of  costs 5  0 

Attending  to  file 1  S 

Attending  for  certificate 1  -  ^ 
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Paid  master (a«  paid.) 

Paid  postages {as  paid.) 

{Conditional  cosU.) 

Attending  to  file  certificate •  •  •  1  3 

Praecipe  for ^.  fa,  and  bespeaking.  • 1  3 

Paid  for {as paid.) 

Fee  on 5  0 

Attending  for • •••••.•••. 1  3 

Endorsing  and  copy •  •  • « • 1  6 

Attending  sheriff  with 1  3 

Attending  return  •  •  •  • 1  ^ 

{If  decree  for  plaintiff.) 

Attending  to  settle  minutes. » • 5  0 

Attending  to  bespeak  and  for  copy  as  settled. 2  6 

Paid  for. {as  paid.) 

Drawing  notice  of  motion  to  vary  {perfoUo) 1  0 

Copy  {per  folio) 0  6 

Service  {each) 1  3 

Paid  counsel • 

Attending  him  with  and  for « 2  6 

Hand  brief  for  him  {s) 

Attending  court  minutes  varied  and  settled 5  0 

Attending  to  pass  decree. • • 5  0 

(ft  being  determined  to  re-hear  the  cavse  at  the  instance  of 
defendant.) 

Costs  of  re-hearing. 

Attending  to  bespeak  and  for  office  copy  decree. ...     2     6 

Paid {as paid.) 

Drawing  petition  {per  folio) 1     0 

Paid  counsel  to  settle 10     0 

Attending  with  and  for • .  • .  •     2     6 


(f )  Not  allowed  on  strict  taxation. 
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Engrossing  {per  folio) •  •  •  0  6 

Drawmg  fiat 1  0 

Engrossing .- 0  6 

Attending  chambers  to  present  petition  and  for  fiat.  5  0 

Attending  for  deposit  receipt *.  1  8 

Attending  to  pay  deposit  into  bank 1  3 

Paid  registrar 1  '3 

Attending  to  file  receipt  and  paid 1  7 

Drawing  undertaking • •  1  0 

Endorsing  on  petition.  •  •  • d'  6 

Attending  second  counsel  with  papers  and  for 2  6 

Paid  him  fee  for  certificate. • 

Attendmg  for  certificate  by  other  counsel 1  8 

Attending  signing  undertaking  by  solicitor,  and  wil* 

nessing  •••• •••••• •••••«.•«  1  8 

Attending  registrar  to  draw  order 1  8 

Paid  for 4.^ .••««(«# paid.) 

Attending  for,  entered • 1  8 

Fee  on •  •  •  •  5  0 

Copy  order,  petition,  undertaking  and  certificate  for 

service  {per  folio) 0  8 

Service • 1  8 

Attending  to  file  petition  and  paid • 1  7 

Praecipe  to  set  down ••«••• •  1  8 

Paid 10  0 

Drawing  notice  {pir  folio) 1  0 

Copy  ( per  folio) 0  6 

Service  {eachj • 1  8 

Instructions  for  brief • 5  0 

Drawing  same  decree  and  petition  {per  folio) •  0  6 

{Copy  notice  to  annexy  and  paid  counsel  and  other 
fees  oh  re-hearing  as  before  charged  on  hearing.) 

Attending  court,  cause  re-heard,  judgment  reserved.  5  0 

Attending  to  hear  judgment 5  0 

(J[f  decree  reversed  or  varied,  charges  for  drawing 
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up  order  same  as  for  drawing  up  decree  euptn^  if 
decree  standsj  plaintiff  to  draw  up  order  and  ta9 
hie  costs  according  to  the  practice.) 

Having  receired  warrant  to  consider  decree  attending  mas- 
ter on  return  thereof  {each  hour) 5    0 

Drawing  accounts  according  to  direction  of  master  (per folio)    1     0 

Fair  copy  {per  folio) , ,.     0    $ 

{Charge  for  each  account  and  for  each  affidavit  of  verification  ae 
before  charged.) 

Attending  to  file « »««•     1    8 

Attending  proceedmg  thereon  {each  hour).  •  •  • 5    0 

f!he  proceedings  in  the  master* e  office  should  he  charged  for 
as  performed  \  they  consist  for  the  most  part  of  at- 
tendances,/or  which  for  each  hour  allowed  hy  master^ 

charge 5    Oor  /"cf/. 

Of  affidavits,  as  before  charged  therefor 

Of  surcharges,  drawing  and  copy^  as  before •  •  • « ^ 

Of  attendances  to  file,  or  for  warrant,  or  otherwise  than  a 

special  attendance.  .....•••...• •  • . .  ^  •  •  •     1    8 

Of  witnesses  and  for  office  copy  depositions,  the  same  as  be- 
fore  the  court^  or  a  special  examinery  see  supra  443, 434. 

Att^ding  to  settle  repott  {each  hour) ...*     6    0 

Attending  tp  bespeak  and  for  duplicate.  ••• •• 2    6 

Paid  for. .  •  •. • {as paid.) 

Paid  postages •• (^*  paid.) 

Paid  master .  •  •  .{as paid.) 

{It  being  necessary  to  appeal  against  r^portf) 

Costs  on  appeal  therefrom. 

Attending  to  file  duplicate  and  paid •••«..••  1  7 

Drawing  notice  of  appeal  {per  folio) •  •  1  0 

Copy  {per  folio) • •  • «  0  6 

Service  {each) • 1  8 

Prrecipe  to  set  down .• 1  8 

lQ9tr]actions  for  brief  on  appeal 5  0 
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Drawing  same^  decree  and  report  (per  folio) •  0  6 

Copy  notice  to  annex  (per  folio) 0  6 

Paid  counsel , * 

Attending  with  and  for 2  6 

{And  other  charges  attending  courty  drawing  order^  ^e.y  as 
before  charged  for  similar  services.) 

Report  having  been  referred  back,  copy  order  for  master 

{per  folio) 0  6 

Attending  to  file , 1  3 

Attending  for  warrant 1  8 

Copy  {each) 0  6 

Services  {each).  •  •  • • •  1  8 

Attending  to  hear  and  determine  {each  hour) 5  0 

Attending  to  settle  report  (ea(7A  hour) • • 5  0 

Attending  for  report  signed ,..  1  8 

Attending  to  file  and  paid 1  7 

Attending  to  bespeak  and  for  copy 2  6 

Paid « {as  paid.) 

Plaintiff  having  served  notice  of  hearing  on  farther  directions. 

Instructions  for  brief  thereon.. 6  0 

Drawing  same  {per  folio) • 0  6 

Copy  notice  to  annex  {per  folio) • • .•••••«  0  6 

Observations  {if  any)  {per  folio) • 1  0 

Paid  counsel  fee 

Attending  with  and  for ••••.•  2  6 

{And  other  the  like  charges  as  after  the  hearing  and  for 
proceedings  in  the  master's  office^for  which  see  supra.) 

ji 

Defendants  costs  on  resisting  motion  for  injunction  considered  as 
an  interlocutory  application. 

Having  received  notice  of  motion  for  injunction  attending 

searching  affidavits........ ... 1  3 

Paid. 1  0 

Demand  of  office  copies,  copy  and  service 2  9 
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Attending  Bpeoial  examiner  for  appointment  to  cross-ex- 
amine deponents  to  plaintiff 's  affidavits 1  3 

Paid  special  examiner* 1  3 

Copy  and  service  on  plaintiff's  solicitor 1  9 

Praecipe  for  subpoena 1  3 

Paid  for 6  0 

Copy  subpoena  and  appointment  (ea<?A) 1  0 

Service  on  each  deponent......... ....{as  before.) 

Attending  special  examiner  {each  hour) 6  0 

Attending  bespeaking  and  for  office  copy  depositions 2  6 

Paid  fees  to  special  examiner {as  paid,) 

Drawing  affidavit  of  A.  B.  in  answer  {per  folio) 1  0 

{Charge  for  each  affidavit  as  before.) 

Attending  to  tile  1  3 

Paid  filings  (eacA) .^ .'. 0  4 

Instructions  for  brief , , 5  0 

Drawing  same,  pleadings  {per  folio)  {t) 0  6 

Copy  notice  of  motion  to  annex  {per  folio) , 0  6 

Paid  counsel  fee  {t) ^^ 

Attending  him  with  andfor , 2  6 

Attending  court  {if  solicitor  not  also  counsel)  motion  to 
stand  for  a  week  at  plaintiff's  request,  defendant 

undertakmg.  ••..'... 5  0 

Demand  having  been  served  for  office  copy  affidavits  filed 

by  defendant, making  same  {per  folio) 0  6 

Attending  to  examine  {each) « 1  3 

Attending  to  deliver 1  8 

Having  received  notice  of  cross-examination  of  deponents 
to  affidavits  filed  by  defendant,  attending  special 

examiner  {each  hour) «  5  0 

Attending  to  bespeak  and  for  office  copy  depositions...... •••  2  6 


U)  If  two  counsel  fees  and  brief  pleadings  affidavits  and  exhibits  allowed  by 
order  of  judge,  (but  not  otkerwiscy)  charge  for  these.  The  first  counsel  is  presumed 
to  use  the  drafts  and  office  copies  of  the  affidayits,  and  therefore  a  brief  of  the 
pleadings  only  is  taxable  for  him.    See  supra,  p.  483. 
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Paid  for , ,{0%  pM.) 

Attending  court  on  motion,  injunction  refused,  counsel  fee 

thereon*.. .• • ^....*  ....^.... « •••••.... (otpotii.) 

Attending  with  and  for... : ...•..«•     2    6 

Attending  registrar  to  draw  order* »»»».. • »••••    1    8 

Notice  to  settle  and  pass .............^ .••«.........^    8    0 

Attending  thereon ••.•••••....,...«•• 6    0 

Paid  for  order •« • {a$p<M.) 

Attending  for  entered...... •»..».•• .•••• 1    8 

Fee  on • *....... 6    0 

Go{K7  {per folio) • • 0    6 

Service .••.».... ••..     1    8 

Copy  for  master  {per  folio) •••• 0    6 

Attending  to  file 1    8 

Attending  for  warrant ..« • 1    8 

Copy  and  service 1    9 

Bill  of  costs 6    0 

Attending  to  file • 1    8 

Attending  for  certificate • 1    8 

Paid  master's  fees ,.{(upaid.) 

Defendan(%  eoHi  <m  motion  to  dissohe  injunction^  obtained  iy 

plaintiff. 

Having  received  copy  injunction  s^ved  on  defen^jint  attend- 
ing searching  affidavits  and  proceedings,  and  paid. ...  2    8 
{Proceed  us  in  preceding  form  to  the  charge  for  affidavite.) 
Drawing  aflidavit  of  A.  B.  in  support  of  motion  {per  folio).  1    0 
{Charge  for  each  affidavit  as  before.) 

Attending  to  file  «•»•••• •.«...».».««».»^..^  1    8 

Paid ifii^pM.) 

Drawing  notice  of  motion  to  dissolve  injunction  {per  folio).,  h  .  0 

Copy  {per  folio)  .••*• • 0    6 

Service 1    8 

Affidavit  and  attending  to  swear  and  oath.  •• 8    0 

{The  remaining  charges^  according  to  the  drcumstances,  eon 
be  obtained  from  the  preceding  form.) 
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Appellant's  costs  of  appeal  en  appeal  from  Chancery. 

instructions  for  petition  of  appeal 10  0 

Prseeipe  to  enrol  decree T. 1  3 

Paid  enrolment... {as paid.) 

Attending  thereon 1  3 

Drawing  petition,  8  f o 8  0 

Paid  counsel  to  settle 10  0 

Attending  him  with  and  for ...•••     2  6 

Engrossing  petition • 1  6 

Attending  counsel  with  and  for  certificate 2  6 

Paid  him  fee  for  certificate 

Attending  second  coirasel  with  papers  and  for  certificate  ••••     2  6 

Paid  him 

Drawingbond,  6  fo.. 6  0 

Engrossing 3  0 

Attending  execution 5  0 

Bralring  affidavit  of  execution  {per  folio) 1  0 

Engrossing  {per  folio) 0  6 

Attending  to  swear 1  3 

Oath 1  0 

Drawing  affidavit  of  justification  {similar  charges  as  for 

affidavit  of  execution.) 

Attending  to  file  bond  and  papers 1  3 

Paid • {as  paid.) 

Notice  of  filing,  eopy  and  service 2  9 

Drawing  notice  of '  names,  descriptions  and  additions  of 

sureties  {per  folio) .••,..,.•. ».. 1  0 

'Eupoaaing{  per  folio).... ,.»..,...,., ........ .^    0  6 

Service  {each) 1  3 

Bond  being  sufficient,   praecipe  to  set  down    appeal   for 

argument •....  ..i.*.  •.•••«     1  8 

Btt^ • {as  paid.) 

Drawing  notice  of  setting  down  (per  folio) 1  0 

Magtomng  {per  folio) 0  6 

Service  {each) 1  8 

Drairing  reasons  of  appeal  {per folio) 1  0 
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Paid  counsel  to  settle • •  • 

Attending  with  and  for 2  6 

Engrossing  reasons  ( per  folio)  •  •  • .;••••  0  6 

Attending  to  deliver 1  3 

Notice  to  respondents  to  serve  r  easons  against  appeal,  copy 

and  service • 2  9 

Drawing  appeal  book  ( perfblio) • . .  •  1  0 

Fair  copy  {per  folio) 0  6 

Attending  printer 1  8 

Fee  on  examining  proof,  correcting,  revising,  and  making 

up  appeal  book  {depends  on  length  of  book.) 

Paid  printer • {as  paid.) 

Attending  to  pay •    .  •  •  •  • 1  3 

Attending  delivering  to  other  side  {each) 1  3 

Attending  delivering  to  judges  {each) • 1  8 

Attending  delivering  to  registrar 1  3 

Instructions  for  brief 5  0 

Drawing  same .  •  •  • •  •  •  •  • 

Observations  {per  folio) •  •  •  •  1  0 

Attending  {each)  counsel  with  and  for 2  6 

Paid  {as  per  fiat).  •  • • 

Attending    court,    appeal    argued   judgment  reserved  {if 

solicitor  not  also  counsel) • 5  0 

Attending  court  to  hear  judgment • 5  0 

{Costs  of  drawing  up  order  same  as  drawing  up  decree.  See 
supra.) 

Bill  of  costs 5    0 

Postages • {as  paid.) 

Respondent's  costs  on  appeal. 

Having  been  served  with  petition  in  appeal  • 

Instructions  on  appeal * ••••••   10     0 

Attending  searching  appeal  bond  and  affidavits,  and  perus- 
ing and  considering  same  and  paid • 2     3 

Attending  receiving  appellant's  reasons  of  appeal,  perusing 

and  considering  same* •     1     8 
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Drawing  respondents  reasons  against  appeal  (per  folio). ...  ]  0 

Attending  counsel  with  and  for  to  settle  and  sign 2  6 

Paidlim. 10  0 

Engrossing  reasons  against  appeal  (per  folio) •  •  0  6 

Attending  to  deliver  to  appellant •••...  1  8 

Instructions  for  brief  on  appeal •  •  6  0 

Drawing  same  ( per  folio) •'•••% 0  6 

Observations • 5  0 

Attending  counsel  with  and  for  to  argue  on  appeal 2  6 

Paid  his  fee. .  • • 

Attending  searching  if  appeal  set  down 1  8 

Paid • (as  paid.) 

Attending  court,  appeal  argued,  judgment  reserved •  •  5  0 

Attending  court  to  hear  judgment. •  •  •  •  5  0 

Attending  registrar  with  papers • 1  8 

(Costs  drawing  up  order^  ^(?.,  as  before.) 
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PART  THE  THIRD. 


STATUTES 
THE  PRACTICE  AND  JURISDICTION 


Of  THl 


COURT  OF  CHANCERY. 


AN  ACT  RESPECTma  TttE  COURT  OF  CHANCERY. 

[COMtOLIDATBO  STATUTBS   Of    UPPBB  CAHADA,  22  TIO.»  OHAPTSR  Xn.] 

Her  Majesty,  by  and  with  the  advice  and  consent  of 
the  Legi'slatiye  Council  and  Assembly  of  Canada,  enacts 
as  follows : 
SSTco^ntiJiJS.  1-  The  Court  of  Chancery  now  existing  in  Upper  Ca- 
nada is  hereby  continued,  and  shall  continue  to  be  called 
the  Court  of  Chancery  for  Upper  Canada.  7  Wm.  IV,, 
ch.  2,  sec.  1.  (w) 

(u)  The  Court  of  Chanoory  for  Upper  Canada,  as  at  present  constititted,  owes  its 
existenoe  to  an  act  of  the  parliament  of  Upper  Canada,  7  WUL  lY.,  oh.  IL,  dated 
the  4th  March,  1887. 

The  constitution  of  the  court  was  materially  altered  by  the  act  12  Yic,  ch.  LXIV.; 
under  this  act  the  number  of  judges  was  increased  to  three ;  and  the  offices  of 
registrar  and  master  were  separated.    They  had  formerly  been  fiUed  by  one  peraon. 

The  act  18  and  14  Vic,  ch.  L.  empowered  the  judges  of  the  oonrt  to  appotut 
masters  and  deputy-registrars,  <*  in  such  localities  as  the  said  judges  may  oonnder 
necessary  and  expedient  for  Uie  purpose  of  promoting  as  far  as  possible  the  local 
adminuiration  of  justice"  and  the  acts  16  Vic,  ch.  CLIX,  and  20  Yic,  oh.  LYI.y 
otherwise  rendered  the  same  more  effectual. 

These  acts  are  now  consolidated  as  oh.  XII.  of  the  Consolidated  Statntes  of  Upper 
Canada. 


Digitized 


by  Google 


[22 


Yio.,  OH.  2n.,  §itQi  2,  3,  4,  5,  6.] 


8ML. 

2.  The  Governor  in  conncil  may,  from  time  to  time^todetelSSJ'tha 
determine  and  declare  ike  seal  to  be  used  in  the  conrtj^Ttbeooctft^  ' 
and  by  which  its  judgments  and  proceedings  shall  be  cer- 
tified aad  authenticated.     7  Wm.  IV.,  ch.  2,  sec.  18. 

THE  JUDGES. 

8.  The  co^rt  shall  be  presided  over  by  a  chief  judge,  tJ^S^^- 
to  be  called  the  Chancellor  of  Upper  Canada,  and  twoi^;i^'SSl 
additional  ju^gee,  to  be  cc^lled  Vice-chancellors.  12  Vic, 
eh.  64,  sec.  1. 

4.  |H^  Majesty  may  from  time  to  time,  as  vacancies  HerM^^^ty 
occur,  appoint,  by. letters  patent  under  the  great  seal  of^^oSforJ**^ 
this  province,  one  person,  being  a  barrister-at-law  of  not 
less  than  ten  years'  standing  at  the  bar  of  Upper  Can- 
ada, to  be  Chancellor,  and  two  persons,  being  barristers 
of  not  less  than  ten  years'  standing  at  the  said  bar,  to  be 
Vice-chancellors;  and  the  Chancellor  of  Upper  Canada 
shall  have  rank  and  precedence  next  after  the  Chief 
Justice  of  Upper  Canada ;  and  the  Vice-Chancellors  and 
the  Puisne  Ju4g^  of  the  Superior  Courts  of  Commo^i 
Law  shall  have  r^nk  i^nd  precedence  as  between  them- 
selves according  to  seniority  of  appointment  to  their 
respective  ofiSces.     12  Vic,  ch.  64,  sec.  2. 

5.  The  judges  shall  hold  their  offices  during  good  be- to  hold  office 
havioor ;  but  the  Governor  in  council  may  remove  any  iwiMT&iir. 
of  theon  upon  the  address  of  the  two  houses  of  the  pair- 
liament  of  the  province  ;  and  in  case  a  judge  so  renuoved 
thinks  himself  aggrieved  thereby,  he  may  within  six 
months  appeal  to  her  Majesty  in  her  Privy  Council,  and 

in  that  case  Bueh  a  motion  shall  not  be  final  until  the 
i^peal  has  been  determined  by  her  Majesty  in  her  .Privy 
GoundL    12  Vic,  ch.  64,  sec.  3. 

SALARIES. 

6.  jln  Mfjj^t  to  the  salves  of  the  judges,  there  shall, 
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5J*»^»«»^**^out  of  the  consolidated  revenue  fund  of  the  proTincey 
(after  paying  or  reserving  su£Scient  to  pay  aU  such  soma 
as  were  before  the  thirtieth  of  May,  one  thousand  eight 
hundred  and  forty-nine,  directed  by  any  act  of  the  par- 
liament of  this  province,  to  be  paid  out  of  the  same,  but 
with  preference  to  all  other  payments  thereafter  charged 
upon  the  same)  be  paid  to  the  Chancellor,  five  thousand 
dollars  per  annum ;  and  to  each  of  the  other  judges,  four 
thousand  dollars  per  annum ;  and  these  sums  shall  be 
paid  quarterly,  free  from  all  taxes  and  deductions,  on 
the  first  day  of  January,  the  first  day  of  April,  the  first 
day  of  July,  and  the  first  day  of  October,  by  equal  por- 
tions, the  first  payment  to  be  made  on  the  first  of  those 
days  which  occurs  after  the  appointment  of  the  judge 
entitled  to  receive  the  same ;  and  in  case  any  of  the 
judges  be  removed  from  office  or  die  or  resign  office,  sudi 
judge  or  his  executor  or  administrator  shall  be  entitled 
to  receive  such  proportionable  part  of  the  salary  as  ac- 
crued during  the  time  that  he  executed  the  office  subse- 
quent to  the  last  payment,  and  the  successor  to  the  office 
vacated  by  such  judge  shall  receive  such  portion  of  the 
salary  as  accrues  from  the  day  of  his  appointment  12 
Vic,  ch.  64,  sec,  4. 

RETIRING  ANNUITIES. 

B«tiriog  aiunii-  7.  In  casc  any  judge  of  the  said  Court  of  Chancery 
'*  has  continued  in  the  office  of  a  judge  of  one  or  more  of 
the  superior  courts  of  law  or  equity  in  Upper  Canada, 
for  fifteen  years,  or  becomes  afflicted  with  some  perma- 
nent infirmity  disabling  him  from  the  due  execution  of 
his  office,  and  in  case  such  judge  resigns  his  said  office  of 
judge,  h^r  Majesty  may,  by  letters  patent  under  the  great 
seal  of  this  province,  reciting  such  period  of  service  or 
permanent  infirmity,  grant  unto  such  judge  an  annui^ 
equal  to  two  thirds  of  the  salary  annexed  to  the  office  of 
such  judge,  to  commence  immediately  after  the  period  of 
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his  resignation  and  to  continue  thenceforth  daring  his 
natnral  life ;  and  sach  annuity  shall  be  charged  upon 
and  be  paid  oat  of  the  consolidated  revenae  fund  of  this 
proyince,  after  paying  or  reserying  sufficient  to  pay  all 
«uch  soms  of  money  as  by  any  acts  of  the  parliament  of 
this  province  in  force  on  the  thirtieth  day  of  May^  one 
thousand  eight  hundred  and  forty-nine,  have  been  directed 
to  be  paid  thereout,  but  with  preference  to  all  other  pay- 
ments thereafter  charged  upon  the  same  fund ;  and  such 
annuity  shall  be  paid  quarterly,  by  equal  portions  on  the 
first  days  of  January,  April,  ^ July  and  October,  in  each 
year,  free  from  all  taxes  and  deductions  whatsoever ;  and 
the  first  quarterly  payment,  or  a  proportionate  part 
thereof  to  be  computed  from  the  time  of  his  resignation, 
shall  be  made  on  such  of  the  said  days  as  next  happens 
after  the  resignation  ;  and  the  executors  or  administra- 
tors of  the  person  to  whom  the  annuity  has  been  granted 
shall  be  paid  such  proportionate  part  of  the  same  as  ac- 
crued from  the  commencement,  or  the  last  quarterly  pay- 
ment thereof,  as  the  case  may  be,  to  the  day  of  his  death. 
12  Yic,  fih.  64,  sec.  5. 

8.  Every  judge  shall,  previous  to  executing  the  duties 

Oik^B  Oft  OflHCQu 

of  his  office,  take  the  following  oath,  which  oath  shall  be 
administered  to  the  Chancellor  before  the  Governor  in 
counofl,  and  to  the  yice-Chancellors  in  open  court  in  pre- 
sence of  the  Chancellor.    12  Vic,  ch.  64,  sec.  6. 

« Ij J  do  solemnly  and  sincerely  promise 

**and  swear,  that  I  will  duly  and  faithfully,  and  to  the 
"best  of  my  skill  and  knowledge,  execute  the  powers 
"  and  trusts  reposed  in  me,  as  Chancellor  {or  Vice-Chan- 
"  cellor).     So  help  me  God.*' 

OFFICERS. 

9.  The  Governor  in  council  may,  from  time  to  time, 

onder  the  great  seal  of  the  province,  appoint  during  ojBcew^Tegtotraf, 
pleasure,  one  registrar,  one  master  in  ordinary,  one' 
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i^sngMiiut-  ao0o«iitant,  and  a  sergecuot-alrarms,  to  tbe  ooiurt ;  and 
these  officers  ehall,  in  addition  to  the  duties  usually  pw- 
formed  by  the  like  officers  in  England^  be  liable  to  p^- 
form  any  other  duties  assigned  to  them  by  the  court.    7 
Wm.  IV.,  oh.  2,  sec.  9 ;  12  Vic,  ch.  64,  flexj.  12. 
Begistrar  tad        10.  The  registrar  and  master  in  ordinary  may  eaoh 
point  deriu.      appoint  ouc  clcrk,  subject  to  the  approyal  of  the  judgei^ 
and  may  with  ihe  like  approval  remove  such  clerk  at 
pleasure.    18  &  14  Vic,  ch.  50,  sec.  3 ;  12  Vic,  eh.  64» 
sec  12. 
Not  auowed&os.     ^^'  ^^^  master  in  ordinary,  registrar,  or  clerk  so  ap- 
pointed, shall  not  take  for  his  own  ben^t,  directly  or 
indirectly,  any  fee  or  emolument,  save  the  salary  to 
which  he  may  be  entitled  by  law ;  but  the  like  sums  uid 
fees  heretofore  payable  and  receivable  in  the  court  shall 
How  fees  to  b«   continue  to  be  payable  and  receivable  by  the  like  per- 
*"*'*^*****^       sons ;  and  all  the  fees  received  by  or  on  account  of  the 
master  and  registrar,  shall  form  part  of  the  consolidated 
revenue  fund  of  the  province.    12  Vic,  ch.  64,  sec  13. 
To  nuke  qiiar-       12.  The  master  in  ordinary  and  registrar  respectively 
feM^rloeiTad;^    shall,  ou  the  four  quarterly  days  hereinbefore  njpntionec^ 
render  to  the  Minister  of  Finance  a  true  account  in  writ^ 
ing  of  all  the  fees  received  by  or  on  account  of  his  ef&)e, 
in  such  form  and  with  such  particulars  as  the  Minister  of 
Finance  from  time  to  time  requires  ;  and  shall  8%n  the 
account,  and  declare  the  truth  thereof  before  one  of  the 
AndpwthesMaeJ^^g^  <>*  the  court ;  and  shall,  within  ten  iiays  after 
Qewu^!^^^  rendering  the  account,  pay  over  the  amount  of  the  fees 
to  the  Receiver-General ;  and  if  default  be  made  in  such 
payment,  the  amount  shall  be  deemed  a  specialty  diht  to 
her  Majesty.     12  Vic,  ch.  64,  sec.  14. 

13.  The  judges  may,  from  time  to  time,  under  the  seal 

of  the  court,  appoint,  and  at  their  discretion  remove, 

local  masters  and  deputy-registrars  (both  of  which  offices 

may  be  held  by  one  person)  in  such  places  respectively 

^J!£r^^id^.  out  of  Toronto  as  the  judges  may  think  ezpedmt  {or 
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ihe  purpose  of  promoting  as  far  as  practicable  the  local "SJUdde^ 
administratiioix  of  justice;  and  the  judges  may  likewise '**^*"*'*^ 
in  manner  aforesaid,  appoint  and  remove  commissioners  ^J^eJXTtliing 
for  administering  oaths  and  taking  affidavits  and  deposi-*"^^*^ 
tions  in  the  said  court  with  the  powers  formerlyTJossessed 
by  masters  extraordinary  and  examiners ;  and  also  an 
B^r  to  attend  on  the  court,  and  the  respective  judges  And  •nmher. 
tiiereof,  during  the  sittings  of  the   court  and  judges 
respectively  for  the  transaction  of  business,  and  to  execute 
such  process  of  the  court  as  may  be  directed  to  him.    13 
k  14  Tic.y  ch.  60,  sec.  1 ;  20  Vic,  ch.  56,  sees.  17, 19; 
7  Wm.  IV.,  ch.  2,  sec.  10. 

14.  There  shall  be  paid  out  of  the  consolidated  reve- SJJ^^d^fer. 
nue  fund  of  the  province,  (after  paying  or  reserving  suf- 
icient  to  pay  all  such  sums  as  were  directed  by  any  act 
of  the  parliament  of  this  province  before  the  thirtieth 
day  of  May,  one  thousand  eight  hundred  and  forty-nine, 
to  be  paid  thereout,  but  with  preference  to  all  payments 
tliereafter  charged  upon  the  same)  the  yearly  sums  fol- 
lowing as  and  for  the  salaries  of  the  master  in  ordinary, 
the  registrar  and  the  clerk  of  the  registrar,  that  is  to  say : 
to  the  master,  two  thousand  dollars ;  to  the  registrar, 
one  thousand  six  hundred  dollars ;  and  to  the  clerk,  five 
himdred  dollars;  which  sums  shall  be  paid  quarterly, 
free  from  all  taxes  and  deductions,  on  the  four  quarterly 
days  hereinbefore  mentioned ;  but  the  payment  to  be 
ttade  in  each  case  on  the  first  of  the  quartei^  days 
which  happens  after  the  right  thereto  accrues,  shall  be  a 
rateable  proportion  of  a  quarter's  salary,  according  to 
tiie  time  then  elapsed  since  the  accrual  of  the  right ;  and 
in  case  of  a  vacancy  in  the  office  of  such  master,  regis- 
trar or  clerk,  the  person  making  the  vacancy,  his  execu- 
tors or  administrators,  shall  be  entitled  to  a  proportional 
part  of  his  salary  according  to  the  time  elapsed  between 
the  ra^ncy  and  the  last  quarterly  payment ;  and  there 
A$31  also  be  paid  out  of  the  consolidated  revenue  fund 
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of  the  province  (after  paying  or  reserving  sufficient  to 
pay  all  such  sums  as  have  been  directed  by  any  act  of 
the  parliament 'of  this  province  before  the  tenth  day  of 
August,  one  thousand  eight  hundred  and  fifty,  to  be  paid 
out  of  the  same,  but  with  preference  to  iall  payments 
thereafter  charged  upon  the  same)  the  yearly  sum  of  five 
hundred  dollars,  for  the  salary  of  the  clerk  in  the  mas- 
ter's office.     12  Vic,  ch.  64,  sec.  12 ;  18  &  14  Vic,  ch. 
50,  sec.  8. 
iMtdcOimnmaj     15.  The  local  masters,  the  deputy-registrars  and  tiie 
commissioners  may  retain  to  their  own  use  all  the  fees  of 
office  which  they  respectively  receive  not  belonging  to 
any  fee  fund,  and  need  not  account  to  the  Crown  for  any 
portion  of  such  fees.     20  Vic,  ch.  56,  sec  16. 
TJwe^^jjj'         16.  The  Governor  in  council  may,  from  time  to  time, 
StibnJderki.   appoint  an  additional  clerk  or  additional  clerks  in  the 
court,  when  the  business  of  the  court  requires  the  same 
and  the  judges  of  the  court  apply  for  such  appointmenti 
o«t]iofoflk«of  ^T^^  the  clerk  or  clerks  shall  perform  such  duties  as  the 
^"••^  court  may,  from  time  to  time,  by  general  orders  w 

otherwise,  direct.     20  Vic,  ch.  56,  sec.  18. 

17.  Every  officer  of  the '  court  before  h^  enters  upon 
his  duties,  shall  take  and  subscribe  the  following  otAhj 
which  oath  shall  be  administered  by  the  judges,  or  one 
or  more  of  them  in  open  court. 

"  I,  A..B.,  of ,  do  hereby  solemnly  swear,  that 

^^  I  will,  according  to  the  best  of  my  sldll,  learning, 
^^  ability  and  judgment,  well  and  faithfully  execute  and 
^^  fulfil  the  duties  of  the  office  of  master,  &c,  {as  the  cau 
"  may  be,)  without  favour  or  affection,  prejudice  or  par- 
"tiality,  to  any  person  or  persons,  whomsoever.  So 
"  help  me  God."  7  Wm.  IV.,  ch.  2,  sec  20. 
Who  to  admin-  18.  When  uot  Convenient  to  a  person  appointed  to 
any  office  to  attend  at  Toronto,  to  take  die  oath  of 
office,  the  court  may  direct  the  oath  to  be  taken  before 
the  judge  of  the  county  court  of  the  county  in  whidi 
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80oh  officer  resides,  and  the  oath  shall  be  certified  bj 
sach  judge  and  filed  in  the  office  of  the  registrar.  1  Yic, 
ch.  14,  sec.  S. 

19.  Sheriffs,  deputy-sheriffs,  gaolers,  constables  and  sbwjftk  gwieM, 
other  peace  officers,  shall  aid,  assist  and  obey  the  court  <*'»««»^« 
and  the  judges  thereof  respectively  in  the  exercise  of 

the  jurisdiction  conferred  by  this  act,  and  otherwise, 
whenever  by  any  general  or  other  order  of  the  court  or 
of  a  judge  thereof  required  so  to  do.  20  Vic,  ch.  56, 
sec.  6 ;  7  W.  4,  c.  2,  s.  14. 

THE  CONDUCT  OP  BUSINESS. 

20.  The  court  shall  be  holden  at  the  city  of  Toronto,  «»Tw)nto. 
or  in  any  other  place  from  time  to  time  appointed  by  pro- 
clamation of  the  Governor.     7  Wm.  IV.,  ch.  2,  sec.  1. 

21.  The  judges  shall  sit  together  for  all  business  not  ^^^  *<>■** 
directed  by  general  or  other  orders  to  be  transacted 

before  a  single  judge,  and  in  such  case  the  Chancellor  or, 
if  he  be  absent,  the  senior  Vice-chancellor  shall  preside. 
12  Vic,  ch.  64,  sec  7. 

22.  The  judges  may  sit  separately,  either  at  the  same  May  rftaej^^ 
time  or  at  different  times,  for  the  hearing  and  disposing  pon>o««. 

of  such  matters  and  the  transaction  of  such  business  as 
may  from  time  to  time  in  that  -behalf  be  directed  by 
general  or  other  orders  of  the  court ;  and  the  decrees 
and  orders  made  by  a  single  judge  in  such  cases  shall 
have  the  force  and  effect  of,  and  be  deemed  for  all  pur- 
poses to  be,  decrees  and  orders  of  the  court,  but  shall  be 
subject  to  re-hearing  before  the  full  court,  or  otherwise, 
in  such  cases  as  the  court,  by  general  orders  or  other- 
wise, from  time  to  time  directs  or  appoints ;  and  every 
judge  so  sitting  separately,  whether  at  Toronto  or  else- 
where, shall  have  all  the  powers  of  the  full  court,  subject 
to  any  general  orders  in  that  behalf.  20  Vic,  ch.  66, 
sec  7. 

23.  The  judges,   or  one  or  more  of  them,  shall  also 
60 
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BMjiMigMto    take  circuits  for  the  transaction  of  such  business  of  the 

nake  oironitf  fl>r 

teUogeridmuM  court  as  it  may  be  practicable  and  condacive  to  the 

a&d  other  pur*  «f  r 

interests  of -suitors  and  the  convenient  administration  of 


justice  to  dispose  of  on  such  circuits ;  and  for  that  pur- 
pose the  court,  or  one  or  more  of  the  judges  thereof, 
may  hold  sittings  for  the  purposes  of  taking  such  evi- 
dence and  hearing  such  causes  and  other  matters,  and 
transacting  such  other  business,  and  at  such  periods  and 
at  such  county  towns,  as  the  court  from  time  to  time  sees 
fit  to  direct  and  appoint ;  and  such  sittings  may,  at  the 
discretion  of  the  court  or  of  the  judge  who  is  to  hold  the 
same,  be  held  ii|  the  court-house  of  the  county  town  in 
which  the  same  are  appointed  to  be  held,  or  in  such 
other  place  in  the  county  town  as  the  judge  selects;  and 
the  judge  shall  in  all  respects  have  the  same  authority^ 
as  a  judge  at  nisi  priu9  in  regard  to  the  use  of  the  court* 
house,  gaol  and  other  buildings  or  apartments  set  apart 
in  the  county  for  the  administration  of  justice.  20  Vic, 
ch.  56,  sec.  6. 
wttnawtobe  24.  All  witucsses  in  ^  any  matter  pending  before  the 
MM.  court,  or  before  any  of  the  masters  thereof,  shall  give 

their  testimony  vivd  voce^  and  be  subject  to  examination 
by  counsel,  in  the  presence  of  one  or  more  of  the  judges, 
or  of  the  masters,  unless  it  be  otherwise  ordered  by  the 
court,  on  special  grounds,  or  with  the  consent  of  the 
parties  in  the  suit  or  controversy  to  which  the  testimony 
relates.     7  Wm.  IV.,  ch.  2,  sec.  5. 

RULES  OP  DECISION. 

RniMof  deetekm.  25.  The  rules  of  decision  in  the  court  shall,  except  ' 
when  otherwise  provided,  be  the  same  as  governed  the 
Court  of  Chancery  in  England  in  like  cases  on  the 
fourth  day  of  March,  one  thousand  eight  hundred  and 
thirty-seven,  and  the  court  shall  possess  power  to  en- 
force obedience  to  its  orders,  judgments  and  decrees,  to 
the  same  extent  as  was  then  possessed  by  the  Court  of 
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Chancery  in  England.     7  Wm.  IV.,  ch.  2,  sec.  6 ;  12 
v.,  ch.  64,  sec.  9. 

OENERAL  JUBISDICTION. 

26.  The  court  shall  have  the  like  jurisdiction  and^' 
power  as  hy  the  laws  of  England  were  at  the  said  date 
possessed  bj  the  Court  of  Chancery  in  England,  in 
respect  of  the  matters  hereinafter  enumerated,  that  is  to 
say : — 

1.  In  all  cases  of  fraud  (()  and  accident ;  (c) 

2.  And  in  all  matters  relating  to  trusts,  (d)  executors 
and  administrators,  (e)  co-partnership  and  account,  (/) 
mortgages,  (g)  awards,  (A)  dower,  (t)  infants,  (k)  idiots, 
lunatics  and  their  estates ;  (Z) 

3.  And  also  to  stay  waste  ;  (m) 

4.  To  compel  the  specific  performance  of  agree- 
ments; (n) 

6.  To  compel  the  discovery  of  concealed  papers  or 
evidence,  or  such  as  may  be  wrongfully  withheld  from 
the  party  claiming  the  benefit  of  the  same  ;  (o) 

6.  To  prevent  multiplicity  of  suits;  (p) 

7.  To  stay  proceedings  in  a  court  of  law  prosecuted 
against  equity  and  good  conscience  ;  (';) 

8.  To  decree  the  issue  of  letters  patent  from  the  Crown 
to  rightful  claimants ;  (r) 

9.  To  repeal  and  avoid  letters  patent  issued  er- 
roneously or  by  mistake  or  improvidently  or  through 
fraud;  («) 

10.  And  generally,  the  like  jurisdiction  and  power  as 
the  Court  of  Chancery  in  England  possessed  on  the  tenth 
day  of  June,  one  thousand  eight  hundred  and  fifty-seven, 
as  a  Court  of  Equity  to  administer  justice  in  all  cases  in 
which  there  exists  no  adequate  remedy  at  law.  7  Wm. 
IV.,  ch.  2,  sec.  2;  16  Vic,  ch.  169,  sec.  21 ;  18  &  14 
Vic,  ch.  60,  sec  4;  20  Vic,  ch.  66,  sec  1 ;  12  Vic, 
cL  64,  sec  8.  {t) 
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[b)  FEAUD. 

OmtrdUiy.—li  has  been  said  that  the  coort  has  neyer  laid  down,  as  a  genaral  pro- 
position, what  shall  constitute  fraud,  (Mortlock  t.  Buller,  10  Ves.  806,)  or  mij 
general  rule  bejond  wh'ch  it  will  not  go  upon  the  ground  of  fhind.  (Lawl^  ▼. 
Hooper,  8  Atk.  279.)  Lord  Hardwieke  has  said,  **  As  to  relief  against  firauda,  bo 
inyariable  rules  can  be  established.  Fraud  is  infinite,  and  were  a  court  of  eqnitj 
onoe  to  lay  down  rules,  how  far  they  would  go,  and  no  farther,  in  extending  thoir 
relief  against  it,  or  to  define  strictly  the  species  or  eyidence  of  it,  the  jurisdiction 
would  be  cramped,  and  perpetually  eluded  by  new  schemes,  which  the  fertility  of 
man's  inyention  wonld  contrive." 

As  to  the  jurisdiction  to  relieye  against  eyery  species  of  fraud,  the  words  of  Lord 
Hardwieke  are  most  important.  This  learned  judge  has,  in  Chesterfield  y.  Janasen,  8 
Tes.  166,  given  an  enumeration  of  the  different  kinds  of  fraud,  againnt  which  acoort 
of  equity  will  relieve.  Lord  Eidon,  too,  Las  illustrated  the  same  proposition  in 
Fullagar  v.  Clark,  18  Yes.  488. 

It  must,  however,  be  borne  in  mind,  that  fraud  may  be  waived,  as  whore  % 
vendee  of  real  estate  after  having  discovered  fraud,  nevertheless  continued  to  dooi 
with  the  property  as  bis  own,  be  was  held  to  have  disentitled  himself  to  roUol 
(Bown  V.  West,  1  Grant's  E.  &  A.  117  ;  2  U.  C.  Jur.  App.  47,  69,  70 ;  #.  c,  in  ooort 
below,  1  U.  C.  Jur.  2,  838.) 

Where  the  courts  of  law  have  competent  jurisdiction  a  court  of  equity  will  not 
interfere,  as  where  a  release  of  a  debt  had  been  obtained  fraudulently,  it  was  hold 
that  a  bill  would  not  lie  to  set  aside  such  release,  as  the  creditor  might  sue  at  law  for 
the  debt,  and  if  the  release  was  pleaded,  he  might  reply,  fraud.  (Harris  t.  Boattw, 
6  U.  C.  L.  J.  18.) 

See  Taylor  t.  Shoff,  4  Grant,  261,  as  to  directing  an  issue  to  try  the  qaetti<m  of 
fnxA  on  a  bill  to  set  aside  a  deed. 

Mitrepretmtation  and  concealment — ^Where  a  party  had  bought  forty-seren  aeres  of 
land  and  had  paid  for  and  taken  a  conveyance  thereof,  and  afterwards  disooTorod 
that  forty-four  acres  of  it  were  under  water,  a  bill  filed  by  him  against  the  vendor 
was  dismissed,  with  liberty  to  file  another.  The  plaintiff  charged  fraud,  but  no 
evidence  of  any  fraud  either  by  misrepi^entation  or  concealment  being  given,  and 
the  defendant  appearing  to  have  been  as  ignorant  of  the  nature  of  the  property  na 
the  plaintiff,  the  case  was  treated  as  one  of  mutual  mistake  and  not  of  misrepresen- 
tation and  concealment.  The  case  was  one  of  doubt,  and  the  bill  relied  wholly  on 
the  imputed  f^ud  and  not  on  the  mutual  mistake,  hence  permission  was  given  to 
file  a  new  bill.    (Clark  v.  Bumham,  2  Grant,  644.) 

In  Baby  v.  Cavanagh,  5  Grant,  878,  which  was  a  suit  instituted  for  the  purpose 
of  avoiding  a  lease  granted  by  one  of  the  plaintiffs  to  the  defendant  on  the  ground  of 
fraud  and  misrepresentation,  the  defendant  by  his  answer  denying  all  the  charges 
of  fraud,  but  the  tendency  of  the  evidence  strongly  corroborating  the  statements  in 
the  bill  the  court  set  aside  the  lease.  Ettmj  V.  C,  remarked  that,  **  Misrepreaentai- 
tion  consists  in  the  suppression  of  what  is  true  as  well  as  in  the  statement  of  what 
is  false,  and  although  the  parties  to  contracts  must  protect  their  own  interests  and 
gain  for  themselves  the  information  necessary  for  that  purpose,  yet  if  one  party  wiU 
take  upon  himself  to  make  a  representation  to  the  other  he  must  adhere  to  the  truth 
In  that  representation ;  this  duty  the  defendant  did  not  perform,  he  made  a  repre- 
sentation to  the  plaintiff  to  induce  him  to  grant  the  lease  in  question,  and  in  so 
doing  suppressed  a  material  fact,  the  suppression  of  which  rendered  his  statement 
untrue  in  substance  although  perhaps  true  in  the  letter." 


Digitized 


by  Google 


CONSOLIDATED  STATUTES  OF  UPPER  CANADA.  477 

[22  TIC,  OH.  JLa,f  8BC.  26.] 

Aa  to  a  party  being  bound  by  a  representation  made  by  him  (whether  innocently 
or  not)  whioh  turns  oat  to  be  incorrect ;  see  Cbapin  y.  Clarke,  7  Grant,  76 ;  6  U.  G. 
L.J.  114. 

Bepresentations  made  in  respect  of  matters  the  subjects  of  the  contract,  whioh  are 
objects  of  sense,  and  as  to  which  an  intending  purchaser  ought  in  prudence  to  have 
examined  for  himself,  form,  however,  no  ground  for  relienbg  the  purchaser  from 
his  contract.    (Crooks  t.  Davis,  6  Qrant,  817.) 

Where  a  vendor  had  misrepresented  the  state  of  the  title  and  had  induced  the 
purchaser  to  give  the  full  value  of  the  land,  the  court  refused  to  enforce  the  contact. 
(LesUe  y.  Preston,  7  Grant,  48^) 

Where  the  owner  of  an  estate  knowing  his  rights  stands  by  and  allows  a  third 
person  to  appear  as  the  owner  and  to  enter  into  a  contract  as  such,  the  owner  will 
be  bound  by  it,  (Davis  v.  Snyder,  1  Grant,  184,)  and  so  even  though  such  owner  be 

an  infant.     (Leary  y.  Rose, >-^,  V.  C,  April  1862,  not  reported.)    And  where  a 

pemon  in  order  to  purchase  lands  sold  at  sheriff's  sale  for  taxes  consented  to 
representations  which  he  knew  to  be  untrue,  and  which  had  the  effect  of  preventing 
competition,  and  so  was  enabled  to  purchase  at  less  than  the  value  of  the  land,  the 
sale  was  declared  void.  (Foy  v.  Merrick,  8  Grant,  828.)  See  also  Henry  v.  Burness, 
8  Grant,  846;  Massingberd  v.  Montague,  9  Grant,  92 ;  Davis  v.  Clark,  8  Grant,  868. 

See  as  to  misrepresentation,  concealment,  and  inadequate  consideration  in  a  suit 
to  set  aside  a  deed  for  fraud ;  Whitla  v.  Mcintosh,  2  U.  C.  Jur.  10 ;  and  as  to 
waiver,  Bown  v.  West,  1  U.  C.  Jur.  2,  808 ;  affirmed  on  appeal,  1  Grant,  E.  &  A. 
117;  2U.C.  Jur.App.47. 

Freuda  on  ereditora. — A  debtor  in  order  to  compromise  with  his  creditors  offered 
a  mortgage  on  property  which  he  represented  as  belonging  to  a  person  who  desired 
to  assist  him,  the  mortgage  was  accepted,  but  it  was  afterwards  discovered  chat 
prior  to  the  execution  of  the  mortgage  the  debtor  had  obtained  a  conveyance  of  the 
property  to  himself;  held  that  such  conveyance  was  under  the  circumstances 
subject  to  the  mortgage.  (Eraser  v.  Sutherland,  2  Grant,  442.) 

In  Rosenburgher  y.  Thomas,  8  Grant,  686,  the  pl^tiff  made  a  promissory  note 
in  favour  of  his  father-in-law,  which  the  bill  alleged  had  been  given  with  the  express 
understanding  that  the  principal  should  never*  be  called  in  by  the  payee,  notwith- 
standing which  an  action  was  afterwards  brought  by  him  on  the  note  and  judgment 
recovered ;  the  plaintiff  thereupon  executed  a  conveyance  of  his  real  estate  to  a 
third  party  in  oitler  to  defeat  the  judgment  at  law,  a  bill  was  filled  by  the  grantor  to 
have  die  grantee  declared  a  trustee  for  him  or  for  payment  of  the  alleged  purchase 
money,  a  demurrer  to  this  bill  for  want  of  equity  was  allowed.  Blake,  C,  said, 
'*  here  there  was  a  fraudulent  intent  to  defeat  a  just  judgment  concurred  in  by  both 
these  parties,  and  a  deed  duly  executed  and  delivered  in  pursuance  of  it.  There  is 
no  doubt  that  when  two  persons  agree  to  commit  a  fraud  neither  of  them  can  expect 
any  assistance  from  a  court  of  law  to  relieve  him  against  the  consequences  of  it, 
the  moment  the  purpose  to  defeat  the  policy  of  the  law  by  fhiudulently  concealing 
that  this  was  his  property  is  admitted,  it  is  very  clear  that  he  ought  not  to  be  heard 
in  this  court  to  say  that  it  is  his  property." 

So  where  property  was  conveyed  to  a  trustee  for  the  purpose  of  disappointing 
creditors,  and  i^terwards  Uie  person  claiming  to  be  beneficially  interested  filed  a  bill 
for  a  conveyance  to  himself,  under  these  circumstances  the  bill  would  have  been 
dismissed,  had  not  the  defendant  by  his  answer  admitted  that  he  was  a  trustee,  and 
had  it  not  appeared  that  the  wife  who  was  not  a  party  to  the  suit  was  entitled  to  the 
beneficial  inheritance.    (Phelan  y.  Eraser,  6  Grant,  886.) 


Digitized 


by  Google 


4T8  COKBOLIDATED  STATUTES  OF  UPPEB  CANADA. 

[22  Yio.,  OH.  xn.,  8X0.  26.] 

So  where  a  mortgagor  oonyeyed  his  equity  of  redemption  to  a  trustee  to  disappoint 
creditors,  and  the  equity  of  redemption  was  afterwards  sold  under  fi,  fa,  lan4a,  the 
purchaser  at  suoh  salo  was  declared  entitled  to  have  the  coBTeyanoe  to  the  tmatM 
set  aside,  and  to  redemption.  (Beamish  t.  Pomeroy,  6  Qrant,  686.)  See,  howercr, 
contra,  where  the  purchaser  under  ihefi,/a.  lands  was  merely  a  nominal  one  foir  the 
consideration  of  five  shillings.    (Wilson  y.  Shier,  6  Grant,  680.) 

*  In  Prentiss  t.  Brennan,  4  Grant,  148,  diyers  conyeyanoes  executed  by  the  defen- 
dant shortly  before  the  commencement  of  the  suit  were  declared  fraudulent  and  yoid 
within  18th  Elizabeth,  ch.  5. 

Where  a  person  whose  chattel  property  when  sold  by  the  sheriff  was  insufficient  to 
pay  the  executions  lodged  against  it,  made  a  settlement  of  the  only  real  estnte  he 
had  in  trust  for  his  wife  and  children,  it  was  held  that  the  settlement  was  frmndnlent 
and  yoid  under  the  same  statute.    (Goodwin  y.  Williams,  6  Grant,  539.) 

A  oonyeyance  may  be  fraudulent  and  yoid  as  against  creditors,  although  no  debt 
may  be  in  existence  at  the  time,  if  made  in  contemplation  of  becoming  indebted ; 
where  therefore,  the  circumstances  attending  a  transfer  of  real  estate  from 
one  brother  to  another  were  such  that  the  court  felt  satisfied  that  a  juiy  would 
haye  arriyed  at  the  conclusion  that  the  sale  was  colourable  and  fictitious,  and  made 
for  the  purpose  of  defrauding  creditors,  the  deed  was  declared  yoid  at  the  histmnce 
of  a  creditor  of  the  assignor,  the  amount  of  whose  claim  was  ordered  to  be  paid  in 
one  month,  or  in  default  that  the  property  in  question  should  be  sold.  (The  Bank 
of  British  North  America  y.  Battenbury,  7  Grant,  883.)  But  the  fact  that  a  simple 
contract  creditor  has  sued  out  a  writ  of  attachment  against  an  absconding  debtor, 
does  not  afford  any  ground  for  coming  to  a  court  of  equity  to  haye  a  conyeyanoe 
alleged  to  be  fraudulent  as  against  the  creditors  of  the  debtor  set  aside ;  before  the 
court  can  be  relied  upon  to  do  so,  the  creditor  must  establiflh  hia  right  to  recover  %i 
law.    (Whiting  y.  Lawrason,  7  Grant,  608.) 

The  fact  that  the  debtor  defends  one  action  brought  agtdnst  him  by  the  creditor, 
and  allows  judgment  by  default  for  want  of  appearance  in  another  suit,  is  not  soeh 
an  undue  preference  of  one  creditor  as  will  render  the  judgment  yoid  under  Cqom. 
Stats.  U.  C,  cap.  26,  sees.  17  &  18;  (Young  y.  Christie,  7  Grant,  812.) 

As  to  fraudulent  assignment  for  benefit  of  creditors,  see  McDbnald  y.  Putnam,  7 
Grant,  395;  5  U.  C.  L.  J.  255;  Taylor  y.  Mabley,  6  Grant,  670;  McMastery. 
Glare,  7  Grant,  550;  6  U.  C.  L.  J.  160.  McDonald  y.  Putnam,  as  to  one  pohiit,  that 
a  release  clause  does  not  of  itself  render  an  assignment  made  btfan  the  last  men* 
tioned  statute  inyalid,  has  been  oyerruled  in  The  Bank  of  Toronto  y.  Eccles,  10  U.  C. 
C.  P.  282,  affirmed  on  appeal,  7  U.  G.  L.  J.  48,  and  8  U.  G.  L.  J.  208. 

Frauds  on  persons  peculiar^  liable  to  tmponVton.— The  court  in  this  proyince  will 
exercise  jurisdiction  to  relieve  against  this  species  of  fraud,  as  in  cases  of  dttdm 
made  by  persons  of  old  age  and  weak  intellect,  without  due  deliberation  and 
for  inadequate  consideration.  See  Wright  y.  Henderson,  1  U.  C.  Jur.  2,  804^ 
809 ;  Crafford  y.  McDonagh,  5  U.  C.  L.  J.  187.  In  the  latter  ease  the  hill 
was  dismissed;  the  plaintiff  failing  to  proye  fhkud  or  his  own  ignorance  or 
illiterateness. 


Also  in  the  case  of  fraud  exercised  unon  habitual  drunkards  and  persons  in  s  i 
of  intoxioation ;  f  Neyills  y.  Nerills,  6  Grant,  121 ;)  there  should,  howeyer,  be  evi- 
dence of  some  unaue  advantage  haying  been  taken.  fClarkson  y.  Kitson,  4  Urant, 
244.)  See  also  Schofield  y.  Tummonds,  6  Grant,  568 ;  where  a  bill  for  epeeiftc 
performance  of  a  contract  entered  into  by  an  intoxicated  person  for  «n  ozmMImU 
consideration  was  disndssed. 
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Tbe  law  of  the  oourt  in  Eng^d  respeotiDg  ftlieaatioDB  by  expectant  heirs  and  re- 
ymruonen  implies  in  thin  pro?inoe,  snoh  persons  requiring  protection  from  designing 
men.  The  state  of  the  proYince  with  regard  to  the  flaotnatiiig  Talue  of  land  merely 
requires  that  the  rnle  should  be  applied  with  caution.  (Morey  t.  Totten,  6  Grant, 
179,  180.) 

See  Vallier  t.  Lee,  2  Qrant,  606,  as  to  the  case  of  a  deed  made  by  a  party  on 
Imil  on  a  charge  of  felony,  and  as  to  setting  aside  the  same  for  undue  influence  and 
inadequacy  cf  consideration ;  and  see  Fenton  t.  Cross,  7  Grant,  20,  as  to  undue  in- 
flaence  exercised  by  husband  over  his  wife  respecting  appointments  made  by  her 
under  a  power. 

Vohtntary  deed* — A  prior  Toluntary  bond  held  Toid  as  against  a  subsequent  pur- 
ehaaer  for  Talue,  though  teith  notice.  (Osborne  t.  Osborne,  6  Grant,  619.)  As  be- 
tween  two  Toluntary  settlements  the  first  prevails,  and  the  court  will  entertain  a 
Rtit  for  cancellation  of  the  subsequent  settlement,  as  it  is  not  upon  tbe  face  of  it 
Toid.  (Houlding  v.  Poole,  2  Granr  689,  690 ;  School  Trustees  t.  Farrell,  6  U.  C.  L.  J. 
280.)  Until  a  deed  alleged  to  have  been  obtained  by  fraud  is  declared  Toid,  it  must 
be  deemed  a  yalid  and  subsisting  instrument.     (Rogers  t.  Rogers,  2  Grant,  187.) 

(c)  ACCIDENT. 

Accident  as  remediable  in  equity,  maybe  defined  to  be  an  unforeseen  and  injurious 
eoenrrence,  not  attributable  to  mistake,  neglect,  or  misconduct.  The  jurisdiction 
of  the  court  arising  from  accident  in  the  general  sense  already  suggested  is  a 
Tery  old  head  in  equity  and  perbaps  coeyal  with  its  existence.  (Armitage  ▼.  Wads- 
woTtb,  1  Mad.  189.)  The  jurisdiction  being  concurrent,  will  be  maintained  only, 
llrst,  when  a  court  of  law  cannot  grant  suitable  relief;  a«d  secondly,  when  the  party 
has  s  conscientious  title  to  relief.  Both  grounds  must  concur  in  the  given  case,  for 
otherwise  a  court  of  equity  not  only  may,  but  is  bound  to  withhold  its  aid. 

See  as  to  accident  Counter  y.  McPherson,  1  U.  C.  Jur,  2,«22,  where  premises  were 
bvmt  pen<fing  an  agreement  for  a  lease,  which  however  had  not  been  completed,  and 
it  was  held  that  the  damage  should  fall  upon  the  lessor,  though  the  lessee  had 
entered. 

MISTAKE. 

if  istake  is  sometimes  the  result  of  accident  in  its  large  sense,  but  as  contradis- 
tiDgntshed  from  it,  it  is  some  unintentional  act,  or  omission,  or  error,  arising  from 
ignorance,  surprise,  imposition,  or  misplaced  confidence.  It  is  that  result  of  ignor- 
ance of  law  or  of  fact  which  has  misled  a  person  to  commit  that,  which  if  he  had 
B0i  been  in  error,  he  would  not  have  done.  (Jeremy  Eq.  Jur.  B.  8,  Pt.  2,  858.) 
Mistakes  are  ordinarily  divided  into  two  sorts,  mistakes  in  matter  of  law  and  mis- 
tmk/oB  in  matter  of  fact. 

The  case  of  Gillespie  y.  Groyer,  8  Grant  658,  is  the  first  reported  case  occurring 
in  oor  court  under  this  head.  The  case  presented  by  the  bill  was,  that  a  debtor 
made  a  conveyance  to  a  trustee  for  the  benefit  of  his  creditors  of  all  his  lauds  and  a 
schedole  annexed  to  the  deed  purported  to  contain  the  whole  thereof;  that  various 
lands  belonged  at  the  time  of  the  execution  of  the  assignment  to  the  defendant 
F<dej,  and  which  ought  to  haye  been  specifically  included  in  it,  were  omitted  from 
ii  bj  mistake  or  excluded  from  it  through  fraud,  and  it  insisted  that  the  parties 
olainEiiog  the  benefit  of  this  transaction  were  entitled  to  have  this  mistake  rectified, 
ar  tlie  agreement  in  this  respect  performed,  and  the  intention  of  the  parties  com- 
pletely carried  into  effect.  The  court  held  that  a  bill  would  lie  to  correct  the 
eohednle  on  the  ground  of  firaud  or  mistake. 
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In  Allan  y.  Thorne,  3  Grant,  645;  a  deed  prepared  and  executed  in  Lower  Canada 
through  misapprehenaon  of  the  law  of  Upper  Canada  did  not  contain  the  nsoal  and 
necessary  words  of  inheritance  for  the  couTeyance  of  the  fee  doiple  of  tba  land 
included  in  it.    The  court  rectified  the  instrument 

In  Russel  t.  Dayey,  6  Grant,  165,  the  court  rectified  a  mortgage,  and  decreed 
foreclosure  of  the  same  as  corrected  on  the  ground  of  mistake.  A  reference  to  thia 
case  is  important  as  deciding  on  the  question  of  the  eyidence  necessary  tar  obtaining 
such  relief. 

In  Cottingham  y,  Boulton,  6  Grant,  186,  the  owner  of  the  west  half  of  a  lot 
supposing  himself  the  owner  of  the  eatt  half  and  not  the  wett  half;  contracted  with 
the  owner  of  other  lands  to  exchange  for  these  the  east  half,  and  Uie  eaat  half  wai 
conveyed  accordingly,  he  filed  a  bill  to  compel  the  other  party  to  accept  a  conyeyaaoe 
of  the  west  half,  and  specifically  perform  the  contract  by  conyeying  the  lands  agreed 
to  be  given  for  the  east  half,  alleging  mistake  in  the  insertion  of  east  instead  of  waety 
it  appeared  that  the  two  halyes  were  of  about  equal  value,  and  that  the  defendant 
had  no  personal  knowledge  of  either,  but  as  the  contract  was  for  the  east  half,  and 
the  mistake  was  that  of  the  plaintiff  alone,  the  court  held  that  the  west  half  could 
not  be  substituted  for  the  east  half,  the  defendant  was  not  bound  to  take  a  parcel  of 
land  which  he  did  not  contract  for,  and  as  it  would  be  making  a  new  contraot 
between  the  parties,  the  court  refused  the  relief  asked. 

In  Williams  v.  Felker,  7  Grant,  845,  which  was  a  case  for  the  rectification  of  aa 
alleged  error  in  a  mortgage,  by  the  insertion  of  £225  instead  of  £125,  the  defen- 
dants denying  the  fact  of  any  mistake  having  occurred,  and  the  evidence  of  the 
conveyancer  not  being  sufficiently  satisfactory  the  court  refused  the  relief;  it  beinc 
held  that  to  induce  the  couri  to  vary  a  written  instrument  on  the  ground  of  all«|^ 
mistake  the  evidence  must  be  of  the  strongest  character.  The  parol  evidence  in 
this  case  was  strongly  in  favour  of  the  bill,  but  it  was  entirely  parol  and  not  borne  out 
by  circumstances  or  conduct. 

In  Chapin  y.  Clarke,  7  Gittnt,  75 ;  5  U.  C.  L.  J.  114 ;  which  was  a  case  for  refom- 
ing  a  deed  in  order  that  it  might  include  a  larger  amount  than  that  mentioned  in  the 
deed,  the  court  dismissed  the  bill ;  the  deed  was  an  assignment  for  the  benaftt  of 
creditors,  some  of  whom  had  preferred  claims  and  were  to  be  paid  in  full,  the  elaia 
of  one  of  them  was  stated  in  the  schedule  by  the  debtor  to  be  £8500  or  thereabonta, 
and  the  deed  was  executed ;  it  was  afterwards  ascertained  that  the  true  debt  was 
£5062,  and  the  plaintiff  depended  upon  the  words  '*  or  thereabouts,"  for  the  purpoae 
of  correcting  the  deed  a^d  including  the  enlarged  demand. 

As  to  rectification  of  deed,  see  also  Cotton  y.  Corby,  7  Grant,  50 ;  aflbmed  In  8 
Grant,  98 ;  this  case  is  important  as  laying  down  the  principle  that  in  suits  for  Uie 
rectification  of  deeds,  the  court  is  in  the  habit  of  allowing  great  weight  to  statementa 
made  by  the  answer  in  opposition  to  the  relief  sought  by  the  bill,  and  the  < 
above  cited  proceed  very  generally  upon  this  principle. 

As  to  mistake,  see  further,  Blackwood  v.  Paul,  4  Grant,  655,  reversing  l 

in  court  below,  3  Grant,  894 ;  Merritt  v.  Ives,  2  V.  C.  Jur.  25 ;  School  Trustaea  t. 
Parrcll,  6  U.  C.  L.  J.  230. 


It  is  noticeable  that  fraud  and  accident  are  only  mentioned  under  this  i 

of  general  jurisdiction  as  groundo  for  relief,  it  is  presumed,  however,  that  mWtaka 
was  intended  to  have  been  included,  and  that  if  not  specially  referred  to,  it  iMyer- 
theless  will  be  included  under  the  general  section,  number  10.  For  cooTenieBoa  of 
dasflifioation  the  note  thereon  is  inserted  in  this  place. 


Digitized 


by  Google 


06S*JlDOATKB  (STATtJTBS  OP  ITPMIt  OAXADA.  481 

[22  Y10.9  CH.  zii.,  8x0.  26.] 

(d)  TBUSTS. 

Omenaiy.—TrfisiB  are  of  different  kinds :  First  General,  as  where  the  legal  estate 
ttere^y  is  vested  in  the  trustee,  and  the  cestui  que  tru9t  is  in  equity  entitled  to  the 
rents  and  profits,  and  has  power  to  dispose  of  the  lands.  Second.  Special,  such  as 
a  trust  to  accumulate,  to  sell  and  distribute,  or  convert  into*  other  funds,  with  or 
without  the  consent  of  the  ctatui  qui  truit.  And  thirdly.  All  trusts  may  be  divided 
and  executed,  or  executory  trusts. 

As  a  general  principle  in  dealing  with  trust  estates,  courts  of  equity  are  goyemed 
by  the  same  ruled  as  courts  of  law  are  with  respect  to  legal  estates.  (Sand.  Uses,  270.) 

Trust  estates  ore  in  equity  assignable.   (Warmstrey  t.  Tantield,  1  Ch.  Rep.  20.) 

As  to  the  difference  which  exists  between  the  merger  of  legal  and  equitable  estates, 
see  Forbes  t.  Moffatt  and  note  Tudor*8  leading  cages,  Real  P.  763. 

As  to  trusts  executed  and  executory,  Shelley's  case  and  note.  {Ibid,  448.) 

At  to  the  law  of  trusts,  see  Lewin  on  Trusts  and  Hill  on  Trustees. 

Trusts  arising  under  wills  are  exclusiyely  within  the  jurisdiction  of  the  court  of 
equity,  and  indeed  this  is  the  case  with  most  matters  of  trust.  Story  diTides  trusts 
into  tluree  kinds.  Express,  Implied,  and  ConstructiTC  Trusts. 

A  trustee  dealing  with  his  eettui  qui  trtut  is  bound  to  communicate  all  facts 
BiteriM  to  the  transaction.    (Hope  t.  Beard,  8  Grant,  880.) 

The  principle  that  when  ajtrustee  expends  his  money  upon  the  estate  and  thereby 
JBcrcasen  its  value,  the  property  will  not  be  wrested  from  him  without  re-paving  him 
the  expenditure  by  which  tke  estate  has  been  substantially  improved,  acted  upon  in 
the  case  of  an  infant  ceatui  que  tnuL     (Bevis  v.  Bolton,  7  Grant,  89.) 

See  aa  to  compelling  trustee  to  account  and  for  re-conveyance,  Eerby  v.  Eerby» 
5  Grant,  587 ;  Place  v.  Spawn,  7  Grant,  406. 

A  deed  of  land  in  trust  for  an  alien  (executed  before  12  Vic,  ch.  197)  and  mort- 
giges  subsequently  created  by  the  alien  held  good  in  equity,  and  by  said  statute, 
see.  12,  aliens  are  enabled  to  hold  real  estate  in  this  province  as  fully  and  effectually 
astatural  bom  subjects.    (Murray  v.  Heron,  7  Grant,  177.) 

A  deed  void  as  to  an  illegal  trust  as  for  a  lottery  was  held  Talid  as  to  the  other 
trusts  therein  declared.     (Qoodeve  v.  Manners,  6  Grant,  114.) 

Brtaeh  cftruet  and  liability  of  trustee. — In  Attorney- General  v.  Goderioh,  5  Grant, 
402,  it  was  held  that  a  corporation  acting  as  a  trustee  is  as  amenable  to  the  juris- 
£ction  of  equity  as  an  individual,  and  that  any  alienation  of  the  land  the  subject  of 
trust  was  a  breach,  and  the  land  should  be  re-con veyed#and  if  no  conveyauce  had 
been  actually  executed  its  execution  would  be  restrained.  So  in  Drake  v.  The 
Bttnk  of  Toronto,  9  Grant,  116 ;  8  U.  C.  L.  J.  820;  it  was  held  that  the  directors 
and  Bftanagers  of  incorporated  banks  are  quasi  trustees  for  the  general  body  of 
oredHors,  and  if  any  loss  should  accrue  to  the  bank  by  their  infringing  the  statute 
against  usury,  they  would  be  liable  individoally  to  make  good  the  loss  to  the  bank. 
Sea  farther  as  to  breach  of  trust  and  liability  of  trustees ;  Chandler  v.  Ford,  6 
Grant,  607,  reversed  on  appeal ;  8  Grant,  86 ;  6  U.  C.  L.  J.  182 ;  Nowlan  v.  Logic, 
7  Grant,  88;  Hope  v.  Beard,  8  Grant,  880 ;  Wiard  v.  Gable,  8  Grant,  468;  (which 
decides  that  an  executor  or  trustee  who  has  been  guilty  of  negligence  merely  in 
otoltttng  to  invest  moneys  will  he  Sfcarged  with  interest  at  six  per  cent;)  Davidson 
▼.  Grange,  4  Grant,  877.    Ai  to  eomtructive  trueie,  see  Dougall  j,  Lang,  6  Grant, 
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292 ;  WilUrd  t.  McNftb,  2  .Grftnt,  601 ;  Hatohinson  y.  Hutohinson,  6  Grant,  117 ; 
Patsods  t.  Kendall,  6  Grant,  408. 

Appointment  of  new  truaUts. — See  as  to  thia  Lyon  t.  Badenhurst,  6  Grant,  644: 
Tripp  Y.  Martin,  9  Grant,  20. 

Trtttft/or  the  benffil  of  creditors. — A  ocnveyance  of  property  for  tbe  beoHIt  of 
creditors  mny  create  a  Tftlid  and  irrerooable  trust,  although  none  of  tbe  ereditort 
are  party  or  privy  to  the  deed,  and  when  in  its  inception  it  is  not  so,  subreqaeiil 
dealings  or  communications  between  tbe  debtor  or  bis  tmsti>es,  and  the  creditors 
may  render  the  trusts  irrevocable  and  give  them  an  indefeanible  interest  under  the 
deei).  (Good eve  V.  Manners,  6  Grant,  114.  123.)  See  also  Pyper  v.  McDonald, 
5  0.  C  L.  J.  162 ;  where  it  is  held  that  a  creditor  who  does  soma  act  wbiob  is  a 
clear  nssent  to  the  deed,  id  thereby  bound,  and  is  entitled  to  come  in  under  it  though 
he  mtiy  not  have  executed  it  within  the  time  limited.  See  further  as  to  tmats  for 
creditors,  McKay  v.  Parish,  1  Grant.  888;  Taylor  t.  Mabley,  6Gnint,  670;  Joaepk 
T.  Bostwick,  7  Grsnt,  882;  McDonald  t.  Putnam,  7  Grant,  895;  MeMa^ter 
▼.  Clare.  7  Grant,  650;  Metcalf  y.  Keefer,  8  Grant,  892;  7  U.  0.  L.  J.  270; 
(as  to  remunerating  assignnes;)  Hill  y.  Ruthtrford,  9  Grant,  207;  Bunk  of 
Toronto  y.  Ecclen,  10  U.  C.  G  P.  282;  affirmed  on  appeal,  7  U.  C.  L.  J.,  48  ;  8  U.  C. 
L.  J.  208;  (overruling  McDonald  y.  Puintim  supra;  and  deciding  that  a  release 
clause  dj<).i  not  of  itself  render  sn  assignment  m<«de  before  22  Vic.  cap.  9fi; 
invalid:)  Harris  y.  Beatty,  5  U.  C.  L.  J.  19;  and  Wood  y.  Brett,  9  Grant,  78; 
this  last  case  is  important  as  to  parties. 

Cotft, — Where  trustees  came  into  court  for  tbe  purpose  of  having  the  trust  oarHed 
into  execution,  and  fHiled  to  shew  the  existence  of  any  circumstances  of  diffioulij 
in  winding  up  the  affairs  of  the  trust  the  court  revised  them  their  costs  of  the  ault. 
(Cummings  y.  McFMrlane,  2  Grant.  151.)  Thecourt  had  this  subject  in  oonsideratioB 
in  Baldwin  v.  Crawford,  1  Grant,  202,  and  adhered  to  the  opinion  there  ezpresaed. 

Where  a  trustee  set  up  an  improper  claim  to  the  property  the  subject  of  tbe  tmsl, 
and  a  bill  was  filed  to  compel  him  to  deliver  up  possession  and  account,  the  oonri 
charged  him  with  the  costs  of  the  suit.     (Fisher  y.  Wilson,  2  Grant,  260.) 

Where  a  trustee  is  required  by  bis  eeitvi  que  trutt  to  convey  to  tbe  latter  tiie  trvt 
lands,  the  eentuigite  tiu*(  niu>«t  pay  all  costs,  charges,  and  expenses,  properly  incorred 
in  relation  to  the  trust,  and  a  decree  for  conveyance  will  only  be  made  en  payvient 
of  euc'b  costs,  &c..  to  the  trustee.  The  eeefui  que  truH  munt  solve  all  reaaonable 
donbts  fcugflrested  by  thfl  trustee  as  to  the  course  he  is  desired  to  pursue.  (Rows^ 
V.  Uayden,  2  Grant,  667.) 

A  trustre  haying  refused  to  allow  bis  name  to  be  used  as  a  plaintiff  was  refti«ed 
bts  cntitn  of  defence,  although  no  blame  attached  to  him  in  other  respects.     (EUie  ▼.  ' 
Ellis,  7  Grant,  102.) 

{e)  EXifcUTORS  AND  ADMINISTRATORS. 

The  executors  are  contained  in  the  person  of  tbe  testator,  in  respect  of  all  eontmelt 
made  by  him.  except  those  dependinir  on  his  personal  skill,  see  remarks  of  Btnu 
Pfrke  in  Wills,  y.  Murray.  4  Exch.  866;  and  to  quote  the  words  of  Lord  Kmg,  they 
ore  legally  entitled  to  the  personal  estate,  they  have  a  l«ga!  title,  and  can  give  % 
good  disohnrge  ;  on  this  principle  an  executor  can  of  his  own  auihoriiy  alone  file  % 
bill  to  obtain  any  part  of  the  tesUtor*8  property  from  a  person  withbolding  it. 
(Jones  y.  Gcodchild,  8  P.  W.  84.) 

By  accepting  probate,  the  executor  becomes  IfUble  to  perform  tbe  duties  of  ikm 
office.    (James  y.  Frearson,  1  Y.  &  C.  0.  C.  876.) 
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A  genirnl  ebnrge  !n  a  bill,  tbnt  tbe  defendimt,  nn  ezeoatnx  and  trastee,  is  com* 
virtiiig  waste  on  tho  testator's  property,  without  specifying  nuy  net  of  wa^te.  is  not 
sufficient  to  PUMtHin  an  itijancti<  n  or  receiver;  (^ander!»  v.  Chri^'tie,  1  Grant  187:) 
aiid  where  a  bill  was  filed  in  1846  against  ezecoiors,  charging  them  with  improper 
eunduct  in  the  manaireaenr  of  tbe  istate.  and  the  anfwers  were  a  1  filed  within  a 
Tear  wfterwards,  and  no  tur  h^r  proceeding  wns  had  thereon  until  the  beginning  of 
1851,  when  the  pla  otiffs  mofed  on  affidavit  for  the  appointmeu  of  a  receiver  of  the 
nal  and  perdoi  al  edtate  ;  tha  oour%  under  the  circuuHtances.  refused  the  applica- 
tioo  with  r*8pect  to  the  personal  eetnte,  as  no  new  grounds  for  the  proceeding  were 
•fated  ID  tbe  affidavit  filed,  but  granted  tie  motion  in  respect  of  the  real  estate. 
(Meneham  ▼.  Draper.  2  Grant  316  )  Where  a  bill  was  fi  ed  bj  devisees  against  tbe 
executors  of  their  testitor's  will,  alleging  the  inability  of  tbe  executors  to  attend  to 
the  trusts  of  the  will  on  a'-oeunt  of  bodiiy  infirmities,  and  praying  fur  the  appoint- 
meiit  of  a  trustee  or  trustees  in  their  plare,  tbe  court  dismissed  tbe  bill  on  the  ground 
that  tbe  jurisdiction  to  interfere  in  such  a  case  belonged  to  the  probate  and  surro- 
gate courts,  and  not  to  the  Court  of  Chancery,  and  inasmuch  as  the  executors  bad 
been  brought  before  the  court  without  any  fault  on  their  part  the  bill  was  dibmissed 
irich  costs.  (Corrigal  v.  Ileniy,  2  Grunt,  810.)  Uhere  an  executor  who  has 
renounced  probate  of  the  will  is  made  defeu  Jant  to  a  suit,  the  bill  can  only  be  dis- 
missed  as  against  him  with  costs.  (Srinson  v.  Stinson,  2  Grant,  608.)  Where  an 
executor  or  administrator  applies  for  an  order  to  administer  tbe  estate  of  the 
testator  or  intestate,  the  account  will  be  directed  to  bo  taken  of  what  he  has 
received,  or  which  but  for  bis  wilful  default  be^migbt  have  received.  (Ledgerwood 
T.  Ledgerwood,  7  Grant,  6b4.) 

But  wbere  an  order  fjr  tbe  administration  of  a  deceased  person's  estate  is  granted 
upoo  the  spplioitioD  of  any  person  beneficially  interested  therein,  tbe  decree  will 
Bot  contain  a  direction  to  enquire  as  to  wilful  neglect  and  default.  (Harrison  t. 
UcGlasfaan,  7  Grant,  581  )  An  executor  has  no  right  to  file  a  bill  merely  to  obtain 
an  indemnity  by  passing  his  accounts  under  tbe  decree  of  tbe  court.  There  must  be 
tome  real  question  to  submit  to  the  court,  or  some  dispute  requiring  interposition,  , 
irben  he  will  be  entitled  to  bit*  costs;  otherwise  he  will  not  receive  them,  and  if  it  ' 
■hould  appear  that  his  conduct  has  been  moiAfi'fe  or  unrea<<onable,  he  will  be  ordered 
to  pay  ibe  costs  of  the  defendant;  (White  v.  CumminM,  8  Grant,  6U2;)  and  where  an 
executor  has  been  dealing  with  the  estate  improperly  the  court  will  charge  him«wiih 
tbe  costs  of  tbe  suit,  with  interest  on  the  balances  from  time  to  time  in  his  hands, 
•od  direct  the  account  to  be  taken  with  annual  rests.  (Erskine  v.  Campbell,  1 
Qntnt,  670.)  But  an  executor  is  entitled  to  interest  on  moneys  advanced  by  him  out 
of  bis  own  means  and  properly  expended  in  the  management  of  the  estate.  (Menzies 
y.  RiHley.  2  Grant,  544.)  An  executor  has  a  right  to  retain  a  debt  barred  by  tbe 
Statute  of  Limitations :  but  query^  where  the  personal  estate  of  a  testator  is 
exbnusted,  has  tbe  executor  a  right  to  retain  such  a  debt  out  of  the  proceeds  of  real 
estate?  (Crooks  v.  Crooks,  4  Grant,  615.)  As  to  payment  of  legacies  by  executors, 
and  as  to  what  is  admission  of  assets,  see  Coleman  v.  Whitehead,  8  (irant,  227.  As 
to  purchase  by  an  administrator  for  hip  own  benefit,  and  his  liability  as  a  trustee 
consequent  thereon,  see  Foster  y.  MofiannoD,  6  Grant;  510;  Lament  v.  Lament,  7 
Oraot,  258. 

The  case  of  Crooks  t.  Torrance,  6  Grsnt,  618,  affirmed  an  appeal,  8  Grant,  220, 
as  afiTecting  the  question  of  liability  of  executors,  is  important.  It  appears  that  by 
mp  agreement  entereo  into  between  the  executors  of  an  estate  in  Lower  Canada  and 
tbe  residuary  legatees,  the  former  agreed  to  settle  a  particular  legacy  and  indemnify 
the  residuary  legatees  from  it.  According  to  the  laws  of  that  part  of  the  province, 
interest  is  not  recoverable  upon  a  legacy  until  suit  brought  to  compel  payment 
thereof,  unless  an  express  promise  to  pay  interest  is  shewn ;  and  the  legatee  referred 
to  having  brought  an  action  in  that  proTinoe  to  enforoe  payment  of  the  legacy,. 
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aUeging  an  express  promise  on  the  part  of  both  the  exeootors  and  retfdnary  Isgjlisa 
to  pay  soch  ioterest,  in  which  action  the  ezecators  denied  saoh  promise,  and  a  vsr- 
diot  was  rendered  in  their  fsTour,  but  the  residuiry  legatees  allowed  judgment  to  go 
bj  default,  and  afterwards  filed  a  bill  in  the  Court  of  Chanceir  for  Upper  Canada  to 
compel  the  executors  to  indemnify  them  against  the  liability  thej  had  inoncred.  Tlie 
court  refused  the  relief  prajed,  and  dismi^ed  the  bill  with  costs. 

Where  executors  are  charged  with  miscoodnct  a  bill  most  be  filed,  (Be  Babcoek's 
estate,  8  Grant,  409,}  and  see  this  case  generally  as  to  the  duties  of  executors  A9 
accounting  parties  and  in  their  representative  character. 

If  a  cause  of  action  accrues  in  the  life-time  of  the  testator  the  statute  begins  to  ran 
against  his  estate  though  there  is  no  executor  or  administrator ;  but  where  it  does  not 
begin  to  run  until  after  his  death  then  the  time  does  not  begin  to  run  until  there  is  a 
personal  representative  who  can  sue  and  be  sued.    (Grant  t.  McDonald,  8  Grant,  468.) 

As  to  allowing  executors  and  administrators  for  their  care  and  trouble,  see  McLsa 
nan  t.  Howard,  9  Grant,  178 ;  9  U.  C.  L.  J.  18 ;  on  further  directions,  9  Grant,  279« 

Creditar$*  tuiL — As  to  representation  and  parties,  see  Michie  t.  Charles,  1  Grants 
126 ;  but  in  a  creditors'  suit  against  the  devisees  of  a  debtor  it  is  not  indispensable 
that  the  heir-at-law  should  be  a  party.  (Fenny  v.  Priestman,  1  Grant,  188.)  As  to 
receiver  in  a  creditors*  suit  and  the  terms  upon  which  an  application  for  a  reoeiver 
will  be  granted,  see  Sanders  v.  Christie,  1  Grant,  137.  As  to  sale  of  lands,  see  Heal 
Y.  Harper,  2  Grant,  695 ;  and  where  there  was  a  settlement  in  trust  for  the  wife, 
Pemberton  v.  O'Neil,  2  Grant,  268.  Where  in  a  creditors*  suit  to  whose  estate 
administration  ad  litem  had  been  taken,  the  bill  alleged  that  there  were  no  personal 
assets,  and  the  parties  interested  in  the  real  estate  had  suffered  the  bill  to  be  taken 
against  them  pro  eor^eao^  and  did  not  appear  at  the  hearing,  the  court  made  the 
usual  decree,  without  requiring  a  general  administration  to  be  first  obtained.  (INgr 
T.  Dey,  2  Grant,  149.) 

(/)  CO-PARTNERSHIP  AND  ACCOUNT. 

OtmraUy. — Courts  of  equity  now  exercise  a  fVill  concurrent  jnrifdiction  witk 
courtF  of  law  in  all  matters  of  partnership ;  and  indeed  it  may  be  said  that,  praetkallj 
speaking,  they  exercise  an  exclusive  jurisdiction  over  the  subject  in  all^ases  of  mkj 
otftnplexity  or  difficulty. 

The  remedial  justice  administered  by  courts  of  equity  is  far  more  complatOt 
extensive  and  various,  adapting  itself  to  the  particular  nature  of  the  grievance,  and 
granting  relief  in  the  most  bAoeficial  and  eflfectual  manner  where  no  redress  whatso- 
ever, or  yery  imperfect  redress,  could  be  obtained  at  law.  This  remecfial  jusUoe  So 
not  confined  to  cases  where  oonrts  of  equity  will  interfere  by  injunction  only,  but  ie 
extended  to  cases  for  the  effectual  settlement  of  all  the  accounts  of  the  partnership, 
so  that  all  its  affairs  may  be  wound  up,  aod  they  may  take  steps  for  this  purpoie 
which  courts  o^  law  are  inadequate  to  afford.     (Story's  £q.  Jur.,  j  688,  ttsij.) 

Taking  partnerihip  accourUt. — The  proper  method  of  taking  partnership  aocoonla 
in  a  very  special  case  is  discussed  and  illustrated  in  Davidson  v.  ThirkeU,  8  Grants 
880;  and  as  to  taking  accounts  consult  also  the  following  cases:  Garven  t.  Allaiiv 
8  Grant,  288 ;  Stratby  v.  Crooks,  6  Grant,  162;  where  it  was  held  that  an  executor 
was  bound  to  make  up  the  accounts  from  the  books  of  the  partnership  in  his  possei 
■ion  hs  between  his  testator  and  the  surviving  partner ;  McGregor  v.  Anderson,  6 
Grant,  854,  as  to  the  lien  of  a  i  etiring  partner  on  the  profits ;  SUton  t.  Blakelej, 
6  Grant,  676,  as  to  the  rights  and  liabilities  of  the  surviving  partner;  and  CLoM 
T.  0*Lone,  2  Grant,  126. 
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LMM  parm$nh^,  Con.  Stat:  Cim.,  eA.  IX,  p.  689.— Memb«r8  of  a  Urnited 
ptrtnenbip  may  act  in  sooh  a  manner  as  tooreate  a  general  partnership  not  only  as 
to  tliird  persons,  bat  also  inter  9t,  (Patterson  y.  Holland,  6  Grant,  414 ;  7  Qrant, 
1.)  This  case  tnms  to  a  great  degree  upon  the  proper  oonstmotion  of  this  statute, 
and  is  of  ooasiderable  importance ;  the  question  was  decided  upon  principle  in  the 
abeence  of  any  cited  authorities. 

Mtse^llansoui  cau9  as  to  partnenhtp, — ^Where  a  sale  is' made  under  execution  issued 
against  one  partner,  the  assignee  is  only  entitled  to  such  partner's  Interest  or  share 
in  the  assets  after  payment  of  the  partnership  debts,  and  that,  too,  even  when  the 
debt  originally  was  due  from  the  partnership  to  the  execution  creditors.  (Partridge 
T.  Mcintosh,  1  Grant,  60,)  which  also  decides  that  in  any  suit  in  equity  to  wind  up 
the  affairs  of  the  partnership,  the  partner  whose  interest  has  been  so  sold  is  neyer- 
theless  a  necessary  party.  {Ibid,  p.  54.^  So  the  personal  reprebentatiye  of  a  de- 
ceased partner  is  a  necessary  party.  (Baxter  t.  Tumbull,  2  Grant,  621 ;  Sykes  t. 
The  Brockville  and  Ottawa  Railway  Co.,  9  Grant,  9  )  See  Newton  t.  Doran,  1 
Grant,  690;  8  Grant,  863 ;  Prentiss  t.  Brennan,  1  Grant,  484 ;  Haggart  y.  Allan, 
2  Grant,  407 ;  Smith  y.  Crooks,  8  Grant,  821 ;  Wylie  y.  Wylie,  4  Grant,  278 ;  Wallace 
y.  James,  6  Grant,  168;  Mair  y.  Bacon,  6  Grant,  888;  Bilton  y.  Blakely,  7  Grant, 
214;  Proudfoot  y.  Bush,  7  Grant,  618 ;  and  Harris  y.  The  Dry  Dock  Co.,  7  Grant, 
460,  as  to  partnership  generally. 

A  member  of  a  partnership  cannot  bind  a  copartner  for  transactions  out  of  the 
usual  scope  of  the  business  of  the  partnership,  nor  for  things  which  though  done  by 
H  are  unusual  or  of  rare  occurrence.  (Fraser  y.  McLeod,  8  Grant,  268.)  Spragg^, 
V.  0.,  in  an  elaborate  judgment  reyiews  at  great  length  the  law  and  authorities  on 
this  subject 

One  partner  of  a  mercantile  firm  has  no  power  either  during  the  existence,  or 
after  the  dissolution  of  a  partnership,  to  make  an  assignment  of  the  property  and 
effects  of  the  firm  to  a  trustee  for  the  benefit  of  creditors.  (Steyenson  y.  Brown, 
9U.C.  L.J.110.) 

Judgments  recoyered  against  two  out  of  three  members  of  a  partnership  firm  are 
ayailable  only  against  what  may  appear  upon  winding  up  the  partnership  to  belong 
to  the  two  judgment  debtors.  (Stanbnry  y.  Bfilliken,  8  U.  C.  L.  J.  184.) 

The  admissions  of  one  partner  that  a  third  person  was  jointly  interested  with  him- 
self and  his  copartners,  are  not  eyidence  against  the  latter  to  prove  such  joint 
interest.    (Carfrae  y.  Vanbuskirk^  1  Grant,  689.) 

Corparationt, — ^As  to  contracts  by  corporations,  and  as  to  their  validity  or  other- 
wise without  the  corporate  seal,  see  Brewster  y.  The  Canada  Co  ,  4  Grant,  448; 
Ifhitahead  y.  The  Buffalo  and  Lake  Huron  Railway  Co.,  7  Grant  861 ;  affirmed  on 
I4>peal,  8  Grant,  167;  Smith  y.  The  London  Gas  Co.,  7  Grant,  112.  A  court  of 
equity  has  jurisdiction  to  set  aside  an  election  of  directors  or  corporate  body  by 
persons  who  are  subscribers  nominally  and  not  bonAfide,  and  a  suit  for  that  purpose 
may  be  brought  by  some  of  the  shareholders  on  behalf  of  all,  and  need  not  be  in  the 
name  of  the  corporation  itself.    (Davidson  y.  Grange,  4  Grant,  877.) 

(g)  M0RTGAG18. 

As  to  deedi  ab$cluU  te  farm  but  mltnded  to  operate  a$  eeeurity. — In  LeTu*ge  y.  De- 
Tngrll,  1  Grant,  227;  8  Grant,  869,  696;  the  principal  question  was  whether  parol 
evidence  could  be  received  to  show  the  real  nature  of  the  transaction,  and  the  court 
allowed  redemption  admitting  parol  evidence  to  shew  that  the  conveyance  was 
laieiuM  to  opesate  as  seoqrity  only,  ^agge^  V.  C,  said^  "it  is  not  necessary 
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in  tbis  mse  to  d«dcl»  whether  piirol  etldenoe  in  In  ell  ensee  edn!s8n>l6  te  fhow 
that  a  deed  of  oonvejanoe  ab<K>lute  in  its  termti  was  intended  to  operate  as  a 
mortgage.  beeiia!*e  there  nppean*  opon  the  evidence  to  hnve  tieeo  ruch  a  deariog 
between  the  parties  apon  the  fnith  of  the  contract  eoaght  to  be  eetjtblisbed  asprv 
perljr  to  admit  evidence  as  to  what  the  real  oontnict  between  the  parties  was,  audi 
am  ot  opinion  that  the  plaintiff  is  entitled  to  relief,  because  he  has  shewn  each  deal- 
Sng  as  admitted  evidence  of  the  real  contract,  I  put  it  upon  thin  ground  because  I 
de!<irc  not  tu  he  understood  as  assenting  to  the  proposition  of  his  lordship  tbe 
Chancellor,  {Blak"^)  thnt  upon  the  question  *  morigRge  or  do  niuitgNge,'  pai^ 
evidence  is  always  admissible,  at  present  I  incline  against  the  admiseibilitj  of  tke 
evidence."  This  case  whs  remarked  upon  in  llowlnnd  v.  Stewart,  (la  at-peai,)  2 
Grant,  71,  and  in  this  ca^e  parol  evidence  of  an  alleged  agreement  was  held  ioad- 
misfible.  LeTarge  T.  DeTuyll,  was  also  approved  of  in  Qreenshields  v.  Bumhart,  S 
Grant,  1.  In  Huliites  v  Matthews,  (8  Grant,  879.  rever^ed  on  appeal;  5  Oraot,  !; 
B.  c.  in  Privy  Council,  6  Grant,  1U8.)  it  was  held  that  an  unsigned  memomndom  of 
the  transaction  made  at  the  time  for  the  use  uf  the  parties,  b/  the  attome/s  detk 
irho  drew  the  deed  for  them,  was  insufficient  to  let  in  parol  evidence. 

In  Bamhart  v.  Patterson,  t  Grant,  4.39;  revemed  in  Greensbields  t.  Bamhart,  Z 
Onint.  I,  it  Was  h^-ld  that  tbe  possession  by  the  tenant  of  the  mortgagor  wa«  not 
tuch  a  poyteitsion  by  him  as  would  aff»^t  a  purchaser  fiom  the  mortgng*  e,  with  notict 
of  the  intere>t  of  the  mortgagor.  ( ACKrmed  on  appeal  to  the  Privy  Couuoil,  5  Grant, 
99;  9  Moore  P.  C  18.)  See  further  Feirass  v.  .McDonald,  5  Grant,  81U;  HoUyveod 
y.  Waters,  6  Grant,  8'i9;  where  it  was  held  (overruling  Soden  v.  Stevens,  1  Graot, 
846 ;  Waters  v.  Shade,  2  Grant,  457)  that  constructive  notice  by  possessioa  b  rafS* 
eient  to  postpone  a  subsequent  registered  conveyance. 

See  also  Watson  y.  Munro,  5  Grant,  6B2 ;  6  Grant,  885 ;  on  appeal,  8  Grant,  60;  6 
IT.  C.  L.  J.  181.  The  facts  of  this  case  are  as  follows:  in  October,  iSftU,  the 
bolder  of  a  bond  for  the  conveyance  to  him  of  real  estate,  assigned  over  the  saoieto 
a  creditor  in  payment  of  his  demand,  the  creditor  paying  at  the  siime  tine  a  sea  it 
cash  two  years  after  he  obtained  possession  of  the  property  by  an  action  of  ^ieoi> 
ment  against  the  debtor,  who  had  in  the  interim  Heen  in  receipt  of  tbercBta  In 
Peoember.  1855.  the  debtor  filed  his  bill,  stating  that  though  the  assignneBt  of  bit 
interest  was  00  the  f  loe  of  it  absolute,  it  was  in  (net  ma<Je  by  way  of  norticage  ealyt 
and  praying  redemption.  ls}*u*'S  were  directed  as  to  the  question  of  mortgage  or  no 
mortgage,  (5  Grant  <5t5'J.)  and  found  in  favour  of  plaintiff,  after  which,  on  liirtb«r 
directions,  (ti  Grant  885, 1  a  degree  for  ledemption  was  pronounoed  in  fiivour  of  tbt 
dfbtor,  which  was  reversed  on  appeal,  and  bill  difemissed  with  costs.  Theocmrtef 
appeal  held  that  such  a  question  is  properly  one  of  law,  not  of  fact,  and  not  such  af 
forms  a  question  properly  to  be  tried  by  a  Jury. 

"Walker  y.  Bernard,  (not  reported  in  court  beloV,  but  decision  rastalned  W 
appeal,  0  U.  C.  L.  J.  84,)  decides  the  principle  upon  which  parol  eyidenee  is  tdffils- 
aible.    (LeTarge  v.  BeTuyll,  wprGf  commented  upon  and  approyed  of.) 

In  Stewart  y.  Horton,  2  Grant,  45,  parol  evidence  was  admitted  <m  tiie  grand 
of  fraud. 

See  also  Bollen  y.  Renwick,  8  Grant,  842,  reversed  on  re-hearing,  9  Grant  202,  M 
to  an  absolute  sale  with  a  right  to  re-purchase  being  held  to  be  a  mortgage  ira.t- 
action.  lliiscase  afterwards  came  before  the  court  on  appeal  from  the  mastcr'i 
report,  the  master  having  allowed  interest  from  tbe  time  of  the  advance,  a  period  of 
seventeen  years,  the  court  sustained  the  appeal,  (Esten,  Y.  C,  15  April,  It^Jts' 
referred  it  hack  to  the  master  to  review  his  report,  limiting  the  allowaoce  of  iotercil 
to  six  ^ears  before  the  filing  of  the  bill,  in  terms  of  tbe  statute,  though  tbe  bill  to 
redeem  waa  by  the  heir-at*law  of  tne  mortgagee,  and  notwithstanding  Strf  ▼• 
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Horwood,  6  DeO.  ft  Sm.  240;  16  Jar.  408 ;  8ino1air  t.  Jackson.  17  Beav.  406.    Sm 
•Lio  aa  U>  mortgage  by  abaolate  doed,  Uaoiilton  v.  MoNab,  1  U.  C.  L.  J.  67. 

&/«  of  tqwty  of  redemption— The  vendor  of  an  equity  of  redemption  is  entitled  to 
indemoitj  from  the  veDdee  against  the  mortgage  deb',  the  rule  of  priuoipal  and  surety 
being  Applicable.  (Thompson  ▼.  Willies,  6  Qrani,  694;  Roberts  y.  Kees,  6  U.  C.  L. 
J.  41  ;  Joioe  ▼.  Duffy,  6  U.  0  L.  J.  141) ;  and  see  Bank  of  Upper  Canada  v.  Brough, 
Bot  reported  in  court  below,  but  reversed  on  another  ground,  on  appeal.  8  U.  C.  L.  J. 
204.  And  if  the  vendor  is  sued  at  law  by  the  mortgajree  on  h»  covenant  be  will  be 
entitled  to  his  costs  of  such  suit  from  the  vendee.     (Roberts  v.  Rees,  supra.) 

Tbe  purchaser  of  an  equity  of  redemption  subject  to  a  charge  which  is  his  own 
proper  debt,  or  which  he  is  under  any  contract  express  or  implied  to  dischavge, 
eannot  keep  huch  charge  alive  an  agaiost  a  mesne  iucumbrHnce,  which  by  the  terms 
of  tbe  contract  of  purchase,  express  or  implied,  the  purchaser  was  also  bound  to 
diBcharge.    (Blake  v.  Beaty,  Beaty  v.  BlaiLe,  6  Grant,  309.) 

Where  land  sobject  to  a  mortgnge  is  sold  by  the  sheriff  under  tbe  statute  12  Vie., 
cb.  78.  tbe  purchaser  acquires  the  title  of  the  mortgagor  at  the  time  of  registering 
the  Judgment.  And  querp^  whether  a  stranger  punjhajiing  the  premisen  would  not 
be  bound  to  pay  off  judgment  as  well  as  mortgage  debts  as  forming  together  a  por- 
tion of  tbe  pi  ice  of  the  land  purchased.  (Bfi(^)k  of  Montreal  v.  Thompson,  9  Grant, 
61 ;  8  U.  C.  L.  J.  102;  and  see  8  U.  C.  L.  J.  220,  apparently  overruling  Pegge  v. 
Metcul.e,  6  Grant,  628.) 

The  provisions  of  the  stat.  12  Vic,  ch.  78,  making  equities  of  redemption  saleable 
mider  legal  process  do  not  apply  where  the  mortgage  is  created  by  a  deed  absolute 
ie  form  ;  (McCabe  v.  Thompson,  6  Grant,  176;)  nor  where  the  equity  of  redemption 
hae  been  assigned  and  is  in  the  bands  of  a  party  other  than  the  mortga&or.  (Bank 
of  Upper  Canaila  v.  Brough,  8  U.  C.  L.  J.  2(54  ) 

Mart ffoffft  for  fuhtre  advanct  and  floating  balance  — As  to  cases  of  this  descrlp^ioQ 
eee  In  re  Browne,  2  Grant,  690 ;  Buchanan  v.  Kerby,  5  Grant,  S'62 ;  Gibb  v.  WurrtD, 
7  Greut,  496;  Rufesell  v.  l^avey,  7  Giant,  18. 

Mi»9^^VaneouM  eates  — Where  a  mortgage  deed  stipulated  that  on  defanit  nf  pnyment 
of  iDtrrest  within  ten  days  after  the  snme  was  payable  that  the  whole  principal 
fihoa  d  become  due  and  a  covenant  was  inserted  accordingly,  it  was  held  that  this 
irae  in  tbe  nature  of  a  penalty  against  which  the  court  would  relieve,  and  that  if  a 
tiiit  were  instituted  at  law  to  recover  the  full  amount  the  court  would  restraiu  the 
ftOiioD  OD  payment  of  tbe  interest  due.     (Kuapp  v.  Cameron^  b  Grant,  669.) 

Taking  a  mortgage  for  unpaid  purchase  monpy  (though  not  signed  by  the  wife  of 
the  mortgagor)  destroys  the  vendor's  lien  fur  the  purchase  money,  and  a  subst  qiiei4 
mortgnge  registered  first  will  take  priority.  (Baldwin  v.  Duignan.  6  Grant,  696;  4 
U  C.  L.  J  282.)  See  however  m*  to  this,  in  a  case  where  tbe  registry  laws  did  not 
operate.     (Vam>ickler  v.  Pettit,  6  U.  C.  L.  J.  41  ) 

A  mortgage  was  executed  in  blank,  the  mortgagor  inptructing  his  agent  to  fill  up 
the  blanks  as  he  tthould  find  necessary,  wttich  he  did,  and  hiinded  it  over  to  the  mort« 
gagee«  It  was  held  that  this  was  a  sufficient  e.xecution  of  the  mortgag**,  and  that  the 
•ame  was  a  valid  eharue  upon  the  property  embraced  in  the  instrument.  Montreal 
Bank  V.  Baker,  9  Grant,  97.) 

The  prior  registration  of  a  mortgage  with  a  power  of  sale  enables  tbe  mortgagee 
in  tbe  proper  exercise  of  nucb  power  to  sell  free  from  Oie  claim  of  a  pui  chafer  piior 
in  p«iii>t  of  time,  but  who  had  neglected  to  register  his  cuuveyauce.  (Daniels  ?. 
D«vidMn»  9  Grant,  178 ;  8  U.  C.  L.  J.  8J4.) 
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As  regards  ^  rights  of  iht  ohftrtored  Haiik*  of  Ihls  jWfotlnoe  Id  ItM  niortgig«g 
apoQ  real  estate  by  way  of  collateral  security  for  SUttS  Mranded  bandjldt  in  tii«  w^y 
of  their  basiness,  it  has  been  decided  that  they  are  so  entitled,  and  the  adTanoe  of  the 
money  and  the  taking  of  the  secarity  may  be  contemporaneoos.  (The  Commensal 
Bank  ▼.  The  Bank  of  Upper  Canada,  7  Grant,  260 ;  affirmed  on  appeal,  7  Ormo^ 
428.)  Ahd  they  are  also  entitled  to  a  decree  of  foreclosore  of  sach  mortgage.  (Bank 
of  Upper  Canada  y.  Soott,  6  Grant,  451.) 

Chattel  MortgofftB, — The  mortgagee  of  chattels,  like  a  mortgages  of  real  sstata,  Iv 
entitled  to  a  foreclosare  in  default  of  payment  of  the  amount  secured  thereby.  Wbero^ 
however,  a  party  held  a  mortgage  on  chattel  property,  and  also  mortgages  on  real 
estate,  the  court  refused  to  make  a  decree  for  sale  of  the  chattels  and  ot  ft>reclo8iird 
as  to  the  realty.  (Cook  t.  Flood,  6  Grant,  468.)  To  enable  the  asdgnee  of  a  chose 
in  action  to  proceed  in  equity  for  its  recoTery,  he  must  shew  the  ezisteooe  of  some 
difficulty  or  obstacle  in  his  way  to  prevent  him  from  recovering  at  law.  (Rosa  ▼• 
Munro,  6  Grant,  481.)  See  further  as  to  chattel  mortgages,  Rsken  y.  Bntherford^ 
8  Grant,  9. 

(A)  AWARDS. 

General  charges  of  partiality  against  an  arbitrator  are  not  sustained  by  general 
affidavits,  that  throughout  the  arbitration  he  had  evinced  a  hostile  dispoeitioa 
towards  the  party  complaining.  (Burr  y.  Gamble,  4  Grant,  626.)  See  Hickman  t. 
Lawson,  8  Grant,  886,  as  to  improper  conduct  of  one  of  the  parties  before  tha 
arbitrators  being  sufficient  to  invalidate  the  award.  An  award  may  be  good  la 
part,  and  bad  in  part,  but  although  this  is  the  general  principle,  stiU  where  arbl* 
trators  found  a  sum  of  money  due  to  a  creditor,  a^  directed  the  debtor  to  pay  sad 
the  creditor  to  receive  such  amount  in  a  certain  specified  manner,  the  creditor  waa 
not  allowed  to  adopt  the  award  in  so  far  as  it  found  the  sum  due,  and  reject  that 
portion  of  it  directing  the  mode  of  payment     (Dalton  y.  McNider,  6  Grant,  501.) 

A  defendant  to  an  action  at  law  pleaded  by  way  of  equitable  defenoe  an  aUeged 
agreement  made  for  valuable  consideration  to  c^ve  time  by  the  pluntiff,  and  a  verdiot 
was  taken  for  the  plaintiff  in  that  action,  subject  to  be  increased  or  reduced,  or  a 
yerdict  entered  for  defendant  by  the  award  of  an  arbitrator  chosen  between  the 
parties.  Before  the  arbitrator  had  entered  upon  his  duties  fturther  than  making  atf 
appointment  for  the  parties  to  attend  before  him,  the  defendant  in  the  action  filed  m 
bill  in  equity  seeking  to  restrain  the  proceedings  at  law,  alleging  as  a  ground  for 
that  reli<)f  the  same  facts  as  had  been  pleaded  by  him  in  the  action  at  law.  Tha 
court  refused  the  relief  prayed,  and  dismissed  the  bill  with  oosta.  (Pomeroy  ▼, 
Boswell,  7  Grant,  168.)  It  was  held  in  this  case  that  it  is  a  contempt  of  a  court 
of  common  law  to  proceed  in  the  Court  of  Chancery  after  a  refiirenee  to  arbltraCioB 
under  an  order  of  that  court,  which  orders  the  party  to  perform  tiie  aiTard. 

As  to  making  an  award  an  order  of  court,  it  was  held  im  Wadswerth  y.  McDoagtU, 
6  Grant,  290,  that  where  a  case  has  been  referred  to  arbitration,  and  ja  award  bim«^ 
such  award  must  in  all  cases  be  made  an  order  of  the  court  before  any  other  order 
in  the  cause  can  be  made. 

And  see  as  to  making  an  award  an  order  of  ooart.  In  re  Ta]4or  and  BoetwielCy 
Grant's  Cham.  68. 

See  further  as  to  awards,  Jekyll  v  Wade,  8  Grant,  868 ;  Buthven  y.  Bosstn,  8 
Grant,  870. 

It  is  necessary  that  the  witnesses  should  be  examined  in  the  presence  ol^  or  at 
least  with  notice  to  all  parties,  or  the  award  will  be  set  aside.  (Hiokmaa  y.  Itaw- 
son,  supra,) 
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Aa  to  wtfivf  aside  Ml  awmird  m  being  '<«{<ra  rtPM"  of  ttbitaton.  Mt  CHUam  t. 
Clei^borti,  5  U.  0.  L.  J.  116. 

(0  BOWER. 

Ab  to  dower  in  eqaitable  estates,  the  case  of  Smith  Y.  Smith  is  an  important 
deetsiao..  A  person  equitibly  eotitled  to  lands  (in  this  ease  a  person  who  had  not 
paid  op  his  pnrohase  money  or  obtained  a  oooTeyanoe)  created  a  mortgage  thereon, 
oontaiiiing  a  power  of  sale  in  default  of  payment.  The  power  of  sale  was  not  ezeroised 
mtil  after  the  death  of  the  mortgagor,  afterwards  the  widow  of  the  mortgagor  tiled 
a  bill  against  the  purchaser  for  dower  in  the  mortgaged  premises.  A  demurrer 
thereto  for  want  of  equity  was  allowed ;  dower  attaobiog  only  to  such  equitable 
•atatee  as  the  husband  dies  seised  of;  the  sale  when  made  having  relation  tD  the 
time  of  creating  the  power,  and  thereby  over-rtfacbing  the  title  to  dower,  which  had 
in  the  meantime  attached.  (Smith  t.  Smith,  8  Grant,  461. ^  A  widow's  title  to  dower 
before  assignment,  although  not  transferable  at  common  law,  it  has  been  held,  may 
be  the  subject  of  sale  and  conveyance  in  equity.  (Rose  ▼.  Simmerman,  8  Grant, 
608.)  A  sale  of  land  for  taxes  under  the  Wild  Lands  Assessment  Act,  destroys 
tiie  right  of  the  widow  of  the  owner  to  dower.    (Tomlinson  t.  Hill,  5  Grant,  281.) 

Aa  to  dower  in  unpatented  lands  where  the  purchase  money  has  not  been  f^lly 
paid,  it  was  held  that  a  widow  was  entitled  to  dower  in  such  lands,  whereof  her  has- 
baad  died  possessed.    (Cnng  v.  Templeton,  8  Grant,  468.) 

Aa  to  verbal  agreement  as  to  dower.  A  widow  having  again  married,  she  and  her 
hosband  verbally  agreed  with  the  devisees,  that  she  and  her  husband  should  e^joy  a 
certain  portion  of  the  estate  during  her  life,  in  respect  of  her  dower  therein  ;  Ovld, 
that  this  was  binding  on  all  parties  interested  as  being  an  agreement  not  within  the 
Statute  of  Frauds,  a  parol  assignment  of  dower  being  good ;  (Park  on  Dower,  269  ; 
Bowe  T.  Power,  2  B.  &  P.  N  IL  84 ;)  and  the  court  restrained  a  purchaser  of  portions 
of  the  estate  from  disturbing  the  dowress  and  her  husband  during  her  lifetime. 
(Leach  v.  Shaw,  8  Grant,  494.)  • 

The  right  to  dower  being  favoured  both  by  common  law  and  equity,  equity  will 
asBiat  a  dbwress  by  removing  out  of  her  way  a  patisfied,  and  will  allow  her  to  redeem 
an  unsatisfied  mongage.    (Heney  v.  Lowe,  9  Grant,  265.) 

(A)  INFANTS. 

Lord  Bardwkke  has  said,  that  as  soon  as  the  Court  of  Wards  was  dissolved,  the 
Jnrisdiotion  devolved  upon  this  court,  and  infants  have  ever  siiice  been  considered 
•a  nnder  the  immediate  care  of  the  Court  of  Chancery.  (Hughes  v.  Science,  2  £q. 
Ca.  Ab,  756;  Bntler  v.  Freeman,  1  Amb.  802.  (n) 

Mr.  Fonblangue,  however,  says,  (2  Fonblanque's  £q.  Tr.  282,  n,)  «<Upon  the  whole, 
J  Mbmit  that  the  general  superintendence  and  protective  jurisdiction  of  the  court  in 
tlM  ease  of  infaatSk  as  a  general  jurisdiction,  was  not  even  suspended  by  the  statutea 
of  Henry  VIIL,  erecting  the  court  of  Wards  and  Liveries." 

Whatavar  donbt  there  may  be  as  to  the  jurisdiction  of  the  Court  of  Chaaoery 
while  the  Court  of  Wards  was  in  existence,  there  can  be  none  as  to  its  jurisdiction 
since  the  Court  of  Wards  was  abolished  by  12  Car.  II.,  ch.  24. 

Jn  re  Hodges,  1  Grant,  289,  Utten,  V.  C,  observed,  «  The  fact  is,  that  the  act 
•atablishiog  this  court  conferred  on  it  all  the  powers  then  belonging  to  the  Court  of 
Cbaneery  in  England,  and  of  course  it  is  immaterial  whether  those  powers  were 
derived  from  the  common  law  or  from  statutory  enactment.  Whatever  they  wer^ 
and  from  whatever  source  they  were  derived,  they  were  eommonioated  by  tba  aet 
62 
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iMi  mentUMied  to  this  ooart."  Under  the  aot  reepeotkig  the  appdnteMsl  ^  ^ 
dUos,  (CoDsol.  State.  U.  C,  oh.  74.)  the  right  of  appoiatmeot  would  Appear  %m 
belong  exolasiTely  to  the  Sarrogate  ooart  for  the  eonnty  within  whioh  aajr  eiiok 
infant  reaidee;  (seo.  I ;)  it  has  l^n  held,  however.  In  re  Stannard,  Grant* e  Cham* 
15,  that  this  enactment  does  not  expressly  exolnde  the  jnrisdiotion  of  the  oonrt^ 
whieh  has  always  been  entertained  for  the  appointment  of  goardiaDS  to  inCittti^ 
Ch%neery  haTing  exercised  jarisdiotion  in  any  case  not  oognisable  at  oommott  Uw  is 
not  ousted  of  that  Jarisdiotion  by  an  act  subsequently  passed  glTing  to  eoaimoa  law 
courts  authority  to  adjudicate  upon  similar  oases,  the  rule  being  that  eqoily  kav^g 
once  exercised  jurisdiction,  cannot  be  deprired  of  it  otherwise  than  by  am  ixptSM 
and  positlTe  enactment  of  the  legislature. 

See  as  to  appointment  of  guardians,  White  y.  Cummins,  2  Qraiit,  897,  487 ; 
Anon.,  6  Grants  682. 

(I)  IDIOTS,  LUNATICS,  AND  TE[EIB  BSTATE8. 

The  law  not  presuming  an  idiot  likely  OTer  to  attain  any  understandmg,  fomerij 
Tested  the  custody  of  him  and  his  lands  in  the  lord  of  the  fee,  but  by  reason  of  tk« 
manifold  abuses  by  subjects,  it  was  at  last  provided  by  common  oonsent  that  it 
should  be  given  to  the  King  as  general  conservator  for  his  people,  in  order  to  pre- 
vent the  idiot  from  wasting  bis  estate,  and  reducing  himself  and  his  heirs  to  poverty 
and  distress.  (17  Edward  II.,  ch.  9.)  Before  the  Court  of  Wards  was  ermrted,  aayu 
Lord  Hardwieke,  the  jurisdiction  both  as  to  idiots  and  lunatics  was  in  Chanoeiy,  and 
after  the  Court  of  Wards  was  abolished  by  act  of  parliament  it  reverted  back  to  tk« 
Court  of  Chancery.  The  power  of  the  Chancellor  as  to  idiots'  or  lunatics*  estates  is 
derived  under  the  sign  manual  in  virtue  of  the  prerogative  of  the  Crown.  The  Chan- 
cellor, who  is  usually  inrested  with  it,  is  responsible  to  the  Crown  alone  for  the  right 
exercise  of  it,  and  therefore  an  appeal  will  not  lie  to  the  House  of  Lords  from  aa 
order  made  in  lunacy,  but  must  be  made  to  the  King  in  council.  (Sheldon  v.  For- 
tescue  Aland,  8  P.  W.  107 ;  Rochfort  v.  E.  of  Ely,  1  Bro.  P.  C.  460.)  The  nn 
manual  is  a  standing  warrant  to  the  Lord  Chancellor,  or  any  other  oflSoer  of  uH 
Crown,  (for  the  grant  is  not  of  necessity  to  the  Chancellor,)  to  grant  the  custody  of 
lunatics,  and  is  a  beneficial  one  in  the  case  of  idiocy,  because  the  King  could  not 
only  grant  the  custody  of  idiots,  but  also  the  rents  and  profits  of  their  lands.  As  to 
this  latter  point  Lord  RedesdaU  expresses  a  doubt  (Lysaght  v.  Royse,  2  Sch.  &  Let. 
168,  >  and  Lord  Nottingham  also  in  Prodgers  v.  Phrasier,  1  Vem.  9.  As  to  the  vuri- 
0U8  authorities  in  regard  to  the  jurisdiction  as  to  idiots  and  lunatics  and  their  estatM 
see  Fonblanque  on  £q.  66  et  teq. 

It  would  seem  from  these  authorities  that  in  the  case  of  a  lunatlo  the  King  is  » 
mere  trustee,  in  the  case  of  an  idiot  he  has  a  beneficial  interest.  The  dilterenee  im 
to\]y  expounded  and  clearly  explained  by  Lord  R^deadaU^  In  rs  Fitigerald,  2  Sdi. 
&Lef.  486. 

The  jurisdiction  of  the  court  of  this  province  includes  that  whioh  in  England  in 
conferred  upon  the  Lord  Chancellor  by  the  Crown  under  the  sign  manuaL  (Set  infirm 
sec.  81.) 

Where  the  estate  of  a  lunatic  is  of  small  amount,  the  eourt  will  combine  in  est 
reference  to  the  master  all  the  usual  enquiries,  although  the  eeveral  objeots  nrt  In 
England  the  subject  of  distinct  references.    (Re  Duggan,  2  Grant,  822.) 

(m)  STAY  WASTE. 

Courts  of  equity  interfere  in  oases  of  waste  now  by  bill,  by  wluch  not  on^  naj 
future  waste  be  restrained,  but  timber  ahready  felled  may  be  secured  for  the  btntii 
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of  Hm  party  entlllod,  l^  reitraining  the  party  guilty  of  tha  waste  from  remoTing, 
aad  th^  wiU  not  only  interpose  to  restrain  legal  waste,  bat  also  to  restrain,  what  is 
•o  held  in  equity,  as  felling  ornamental  trees,  &c. ;  as  to  the  origin  of  the  jmisdictioil 
MB  to  equitable  waste,  see  Goodeson  y.  QallaUn,  Dick.  465. 

In  the  ease  of  waste,  says  Muford^  (Pleading,  188,)  courts  of  equity  have  in  many 
instanees  given  remedies  where  the  common  law  has  provided  none,  thus  in  the  case 
•f  oo-pwceneni  and  tenants  in  common,  the  court  has  interfered  to  prevent  the 
dMtmction  of  ihA  property  by  one  co-paroener  or  one  tenant  in  common,  to  the  injury 
«f  the  rest. 

Ko  iigunction  will  be  granted  between  tenants  in  common,  except  in  eases  of 
Mtual  destruction,  but  where  a  tenant  in  common  of  one  moiety  was  trustee  of  the 
other,  under  a  will,  and  was  felling  timber  for  his  own  benefit  in  breach  of  his  trust, 
ho  was  enjoined  from  doing  so,  it  being  considered  that  his  powers  of  disposition  and 
rights  of  ownership  over  his  own  moiety  were  to  be  exercised  in  subordination  to  his 
duty  as  trustee  of  the  other  moiety,  f  Christie  y.  Saunders,  2  Grant,  670,  678.)  But 
%  tenant  in  common  upon  satisfying  tne  court  that  the  cutting  of  timber  by  his  co- 
tenant  operates  to  the  destruction  of  the  inheritance,  is  entitled  to  an  injunction. 
(Proudfoet  y.  Bush,  7  Grant,  618,  681.) 

One  tenant  in  common  will  be  restrained  at  the  suit  of  a  co-tenant  from  dig^ng 
earth  for  bricks  on  the  joint  property.    (Dougall  y.  Foster,  4  Grant,  819.) 

A  mortgagor  in  possession  will  not  be  restrained  from  cutting  timber  for  fuel, 
fsndng,  and  repairs  upon  the  mortgaged  premises,  but  he  will  be  restraiaed  firom 
fUUng  trees  for  other  purposes  if  it  does  not  clearly  appear  that  the  property,  not- 
withstanding the  removal  of  the  Umber,  will  remain  of  tuffieient  cash  value  to  satisfy 
the  mcnrtgage  debt.  Spraggt^  V.  C,  in  his  judgment,  says,  **1  think  that  when  the 
•oljeot  of  mortgage  is  a  farm,  the  mortgagor  should  be  restrained  from  any  act 
which  would  deprive  it  of  any  of  the  ordinary  incidents  or  conveniences  of  a  farm 
which  it  possessed  at  the  time  of  the  mortgage  beiog  given."  (Russ  v.  Mills,  7 
Grant,  145.)  In  Cawthra  y.  McGuire,  5  U.  G.  L.  J.  142,  Etien,  Y.  C,  followed  the 
rule  as  it  was  laid  down  in  King  v.  Smith,  2  Hare,  289,  and  according  to  this  rule,  a 
Bortgageo  is  entitled  to  a  security  of  one-third  more  than  the  amount  due  on  his 
mortgage. 

A  purchaser  having  entered  into  possession  under  his  contract,  and  failing  to  per- 
form his  agreement  and  meet  his  payments,  was  restrained  from  committing  waste 
or  removing  or  disposing  of  timber  already  cut  down  on  the  premises ;  (Ferrier  y. 
Kerr,  2  Grant,  668,  670;  Mitchell  y.  McGalfey,  6  Grant,  861 ;)  and  such  an  injunc- 
tion will  be  granted  during  the  pendency  of  a  suit  as  to  title.  (Christie  v.  Long,  8 
Grant,  680.) 

A  mortgagee  of  a  term  of  years  in  possession,  will,  at  the  suit  of  the  mortgagor, 
be  restrained  by  injunction  from  felling  timber  on  the  mortgaged  premises,  although 
the  mortgagee  may  have  obtained  the  consent  of  the  reversioner  to  what  he  is  doing ; 
(Chisholm  v.  Sheldon,  1  Grant,  818 ;)  and  qwBrt,  whether  the  principles  of  law  which 
settle  the  rights  of  termor  and  reversioner  in  relation  to  growing  timber  in  England, 
are  applicable  to  an  estate  as  to  which  the  beneficial  enjoyment  of  the  land  is 
ordinarily  attained,  and  indeed  can  only  be  attained  through  the  destruction  of 
growing  timber.  (Ibid.^  819,  820.)  liVhere  a  lease  is  granted  with  right  to  cut 
timber,  the  surrender  of  the  lease  also  determines  the  right  to  cut  the  timber. 
(8tegman  v.  Fraser,  6  Grant,  628.) 

Though  some  of  the  considerations  applicable  in  England  to  the  subject  of 
rtttrainuig  the  cutting  of  timber  operate  with  very  diminished  force  in  this  province, 
yet  thort  is  no  prindplo  upon  which  thooourt  of  this  proriiioe  can  revise  to  landed 
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ytcpi'i<*<"  ^  ^te  province  tbe  uime  proteeti<m  afforded  them  in  Bagtead,  tie  LlEir- 
rniee  t.  Jodge,  2  Qrant,  802,  where  an  iii}ttiietioii  was  granted  afe  the  Inetanoe  «t 
(be  criginal  owner  of  land  and  his  Tendee  to  restrain  snb-Tendees  who  oeenpied  tte 
land,  from  catting  timber  on  ihe  land.  The  owner  of  real  estate  sold  all  tbe  hemkMik 
bark  thereon,  it  was  held  that  the  purchaser  had  under  such  sale  a  right  to  fall  %hm 
.(Hateh  t.  Fiok,  6  Grant,  661.) 


(n)  SPECinC  PERFOBMANCB  OP  AGREEMENTa 

The  jurisdiction  exercised  by  courts  of  equity  in  decreeing  spediie  performiaea  of 
ents  is  of  a  very  ancient  date,  it  being  referred  to  in  the  year  book  of  8  Bd. 
B.    It  is  now  by  a  series  of  decisions  established  that  courts  of  equiQr  bm; 


amementa  is  of  a  very  ancient  date,  it  being  referred  to  in  the  year  book  of  8  Bd. 
Iv.,  4.  B.  It  is  now  by  a  series  of  decisions  established  that  courts  of  equiQr  omt 
decree  a  contract  to  be  performed  in  specie,  at  least  wherever  a  court  of  law  would 


give  damages  for  the  non-performance,  but  which  damages  would  not  be  an  adequate 
compensation  for  the  non-performance,  the  party  wanting  the  thing  in  specie. 

An  agreement  to  be  decreed  in  specie,  must  be  fair  and  reasonable.  (1  FooblanqiM 
Bq.  80. )  This  proposition  is  thus  generally  stated  but,  though  equity  will  enflBrDe  the 
inecifio  performance  of  fair  and  reasonable  contracts  where  the  party  wants  tbA 
thing  in  specie  and  cannot  have  it  in  any  other  way,  yet  if  the  bnuush  of  ooiitraol 
can  be  or  was  intended  to  be  compensated  in  damagf  s,  equity  will  not  interfere  It 
is  certainly  a  general  rule  that  courts  of  equity  will  tmder  poriteufar  dreunutanem 
tnforce  the  specific  performance  of  agreements  for  the  non-performance  of  vrbicdi 
the  party  would  be  entitled  to  damages,  but  as  the  decreeing  of  specific  perfentta&oe 
is  in  the  discretion  of  the  court,  it  must  not  be  considered  as  an  universal  rula,  Ibr 
if  the  plaintiff's  title  be  involved  in  difficulties  which  cannot  be  immediately 
removed,  equity  will  not  compel  the  defendant  to  take  a  coaveyaaoa,  tho«g» 
perhaps  he  might  at  law  be  subject  to  damages  for  not  completing  his  pnrobaaa. 
(Fonblanque,  189,  190.)  Tbe  principles  by  which  the  courts  of  common  law  difeai 
their  decisions  on  the  subject,  acknowledge  the  mutual  right  of  the  oontraMiag 
parties  to  the  specific  performance  of  tbe  agreements  they  have  made,  but  the  mo4m 
of  proceeding  in  those  courts  enables  them  only  to  attempt  to  compel  |iiiifniiasaafl 
by  giving  damages  for  non-performanoe.  Here,  therefore,  the  courts  of  equity  inia^ 
fere,  to  give  that  remedy  wbich  the  ordinary  courts  would  give  if  their  mode  of 
administering  justice  would  meet  the  evil,  by  decreeing  according  to  the  prindplea  af 
the  common  law,  as  well  asof  natural  justice,  specific  performanoe  of  the  agreemaol. 
This,  however,  extends  only  to  oontracu  of  which  a  specific  perfonaanee  ia  saaenMal 
to  justice,  for  if  damages  for  non-performance  are  all  that  justice  requirsa,  a  ooorl 
of  equity  will  not  int«rrfere.  In  other  cases  where  compelling  a  apeoifie  aot  ia  tb« 
only  complete  remedy  for  an  injury,  and  the  ordinary  oourta  can  attempt  to  give 
this  remedy  only  by  giving  damages,  the  courU  of  equity  will  interfere  to  give  tbe 
specific  remedy.  It  is  difficult  to  reconcile  all  the  cases  in  which  courts  of  eqelty 
have  compelled  the  performance  of  agreements,  or  refused  to  do  so,  and  in  aoBM 
aases  where  performanoe  has  been  decreed,  it  is  difficult  to  reconcile  the  deotstooe 
with  the  principles  of  equal  justice;  (Mitford  pleading,  141;)  the  caaea  are 
numerous,  but  may  be  collected  from  Fonblanque's  £q.,  tupra;  Mitford  on  Plea<fiag» 
14i ;  Sugden's  Vendors  and  Purchasers,  171  el,  teq,  ;  Fry  on  Specific  Performance. 

This  court  cannot  enforce  against  the  Crown  specific  performoaa  of  an  order  bi 
council.    (Simpson  v.  Grant,  6  Grant,  267.) 

The  court  has  authority  to  declare  void  a  sale  of  lands  by  sheriff,  (MoQill  w. 
McGlashan,  6  Gr.  824.)  and  also  has  jurisdiction  to  compel  the  sheriff  to  eoovif 
lands  sold  by  him  under  ^.  fa,  ( Witham  v.  Smith,  5  Grant,  208 ;  1  U.  C.  L.  J.  213.) 
The  court  has  jurisdiction  in  a  proper  case  to  decree  compensation  for  improTeeMett 
made  by  the  pnrohaaer,  but  it  will  not  make  such  a  decree  where  the  pexabaaar  mm 
•ompel  apeaifla  ptrfoimaaet.    (liavia  v.  Snyder,  1  Gnurt,  184.) 
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StmtmU  of  f^avit, — The  first  OMe  in  connexion  wiih  speoific  performuioe,  toA 
ivltb  regard  to  the  statnte  from  the  Upper  Canadian  reports,  is  that  of  Farqubarson 
T.  WIlli^Dison,  1  Grant,  98,  in  w|^ich  case  the  bill  was  filed  for  the  specific  perform* 
aaoe  of  a  oontraot  under  circumstances  particularly  set  out  in  the  statement  of  the 
eiibe.  The  court  held  that  the  contract  in  this  case  was  not  in  writing,  within  the 
meaning  of  the  Statute  of  Frauds,  but  that  sufficient  appeared  to  authorise  the 
eonrt  to  decree  the  specific  performance  of  a  parol  contract  upon  the  terms  of  the 
bond  in  the  case  referred  to,  as  being  partly  performed  by  possession. 

So  again,  a  parol  agreement  partly  performed,  the  purchaser  having  taken  posses- 
alon,  was  held  to  take  the  case  out  of  the  statute.  (O'Neal  y.  McMahon,  2  Grant, 
145.)  So  again,  where  a  party  was  already  in  possession  when  the  contract  was 
made,  and  it  was  the  intention  of  both  parties  that  he  should  go  on  making  improve 
meats,  and  he  did  so  with  the  knowledge  of  the  vendor,  without  any  objection  on  his 
part*  !t  was  held  that  the  improvements  were  such  an  acting  on  the  contract  as 
would  take  the  case  out  of  the  statute.    (Jennings  t.  Robertson,  8  Grant,  518.) 

Payment  of  the  whole  of  the  purchase  money  in  pursuance  of  a  parol  contract 
will  not  operate  as  part  performance  to  take  the  case  out  of  the  statute,  any  more 
tknn  payment  of  a  portion  of  the  price.  (Johnson  t.  The  Canada  Co.,  6  Grant,  658.) 

Possession  and  cutting  timber  are  acts  of  part  performance  sufficient  to  exclude 
tlie  statute,  (Sexton  y.  Sbell,  6  U.  C.  L.  J.  94,)  the  eyidence  of  the  parol  agreement 
eboold  be  satisfactory  and  free  from  discrepancy,  and  the  acts  relied  upon  as  part 
performance,  should  be  clearly  referable  to  such  parol  agreement,  and  to  no  other. 
{Ibid),  See  further  as  to  possession  for  ten  years  and  erection  of  fences  being  beld 
to  be  part  performance  sufficient  to  take  a  parol  contract  ^ut  of  the  statute.  (How* 
entt  y.  Bees,  8  Grant,  527.) 

See  further  as  to  part  performance  of  a  parol  contract,  Brown  y.  Kingsmill,  1  U. 
G.  Jnr.  2, 172 ;  also  s  e.  on  appeal.  Brown  y.  Smart,  1  Grant,  E.  &  A.  154-5-6 ;  2  U. 
C.  Jar.  App.  87 ;  where  it  is  said  by  Robinson^  C.  J.,  that  an  admission  in  the  answer 
of  a  parol  contract  would  not  be  sufficient  to  establish  a  case  in  the  absence  of  a 
writing,  if  the  statnte  is  expressly  set  up  in  bar.  See  also  as  to  part  performance, 
Wright  y.  Henderson,  1  U.  C.  Jur.  2,  809. 

A  letter  written  by  a  third  person  and  signed  by  him,  addressed  to  the  intended 
wife  and  detivered  to  her  by  the  intended  husband  with  a  knowledge  on  his  part  of 
its  contents,  evidencing  an  agreement  for  a  settlement  by  him,  was  held  to  be  a 
•officient  writing  within  the  statute  signed  by  the  agent  of  the  party  to  be  charged. 
(Gilleepie  y.  Giover,  8  Grant,  558.)  aed  quare, 

A  paper  containing  a  receipt  for  part  of  the  purchase  money,  which  clearly  ascer- 
l^ns  the  land  to  be  sold  and  the  amount  of  purchase  money,  but  omits  to  state  when 
a  portion  of  the  money  left  unpaid  is  to  be  made  payable,  although  it  provides  that 
•Qcb  portion  should  be  secured  by  mortgage,  is  a  sufficient  writing  within  the  statnte. 
(Deyine  y.  Griffin,  4  Grant,  608.) 

As  to  sale  by  sheriff  under  an  execution,  where  it  appeared  that  no  memorandum 
•yidencing  the  sale  had  been  made  or  signed  by  the  sheriff,  a  bill  to  enforce  the  sale 
by  specific  performance  was  dismissed,  on  the  ground  that  such  a  sale  is  no  exception 
to  the  general  rule.    (Witham  y.  Smith,  5  Grant,  208 ;  1  U.  C.  L.  J.  218.) 

▲  memorandnm  endorsed  on  the  conditions  of  sale  and  advertisement,  and  signed 
by  an  agent ^ho  derived  his  authority  from  one  of  two  mortgagees,  with  a  power  of 
lale,  (the  other  mortgagee  being  absent  in  England  and  not  concurring  in  the 
•xereiae  of  the  power,)  was  held  to  be  a  sufficiently  signed  contract  within  the 
•talnto.    (Otboma  t,  TIm  Farmers'  &o.,  BnUding  Society,  5  Orant^  826.)    Set 
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fartiicr  m  to  what  is  a  saffioient  signed  memorandiim  within  the  statute,  and  howfiur 
a  paper  referred  to  in  such  memoraDdam  («.^.,  the  conditions  of  sale)  ean  be  ineor* 
poraced  with  it,  Dalton  t.  McBride,  7  Qrant,  298,  4,  5,  6.  ^ 

A  paper  containing  the  conditions  of  sale  and  the  nnmbers  of  the  different  lots, 
upon  which,  opposite  the  lots  the  respective  purchaser's  names  were  written  by  the 
auctioneer's  clerk  in  pencil,  and  afterwards  covered  with  ink,  held  to  be  a  safficient 
signed  contract  within  the  statute.     (Crooks  ▼.  Dayis,  6  Qrant,  820.) 

Where  an  agent  authorised  to  sell  for  cash,  aooepted  bills  fh)m  the  Tendee,  b«ld 
the  principal  was  not  bound.  (Brown  t.  Smart,  1  Qrant,  £.  &  A.  148;  2  U.  C.  Jar. 
80;  reversing  s.  c,  1  U.  C.  Jur.  2,  p.  172.)  And  see  this  case  geneiallj  as  to  thm 
question  who  is  a  duly  authorised  i^ent  within  the  statute. 

A$  to  time  being  of  the  esaenee  of  the  contract — As  a  general  rule  time  is  not  of  the 
essence  of  the  contract,  (Hook  t.  McQueen,  2  Qrant,  493<4,)  but  the  tendenoy  of 
modem  authorities  is  that  time  is  material,  and  that  parties  should  apply  promptly 
for  the  assistance  of  the  court.  {Ibid,  494.)  Time  may,  however,  be  made  of  Uie 
essence,  and  the  contract  will  then  on  that  head  be  construed  striotly.  {IbuL,  p^ 
494 ;  Ewing  v.  Qood,  1  U.  C.  Jur.  1,  70  )  Where  it  has  been  made  of  the  esteaee^ 
it  may  be  waived,  however,  as  by  acquiescing  in  proceedings  taken  to  complete  thm 
title  long  after  the  time  named,  or  by  treating  the  contract  as  still  alive  in  letters  or 
verbal  communications  with  the  other  party,  or  his  solicitor.  (McDonald  t.  Qarratt, 
7  Qrant,  609,  610.) 

Laches.^li  was  held  in  O'Eeefe  v.  Taylor,  2  Qrant,  95,  that  a  delay  of  three 
years  was  not  under  th^  drcumztanccM  sufficient  to  disentitle  the  porehaser  to 
specific  performance. 

Three  years  delay  on  the  part  of  a  purchaser  out  of  possession  in  taldng  steps  to 
enforce  his  contract,  will  disentitle  him  to  a  decree  for  specific  performance.  (Hook 
T.  McQueen,  2  Qrant,  490;  affirmed  on  re-argument,  4  Qrant,  281.)  The  court 
considered  in  this  case  that  under  the  circumstances  of  this  country  a  much  \tm 
delay  will  in  many  cases  be  sufficient  to  bar  a  party  from  obtaining  a  specific  peiw 
formance  of  a  contract  for  the  sale  of  land  than  would  be  sufficient  for  the  porpoee  im 
England.  The  judgments  of  the  members  of  the  court  in  this  case  exhaust  the  varioos 
grounds  upon  which  specific  performance  will  be  refused  on  the  grouni  of  laohee. 
See  also  Van  Wagner  v.  Terryberry,  5  Qrant^  824,  where  the  delay  was  neany  four 
years ;  Bell  v.  Wood,  mentioned,  6  U.  0.  L.  J.  148 ;  Crawford  v.  Birdsall,  8  Qrant^ 
416 ;  aud  Chevallier  v  Strong,  8  Qrant,  820.  In  this  last  case  it  appears  that  the 
contract  was  entered  into  in  1832 ;  that  the  purchaser  then  left  Canada,  having  pot 
his  father  in  actual  possession  of  the  premises,  to  remain  therein  until  his  return  ; 
he  returned  in  1855,  and  then  tendered  the  purchase  money  to  the  widow  of  the 
vendor,  who  refused  to  accept  it  or  perform  the  contract ;  the  premises  then  being  wu>C' 
eupied  the  purchaser  entered  into  possession,  remained  therein,  cut  timber,  and  ex* 
ercised  other  acts  of  ownership.  The  court  held  that  the  plaintiff  was  not  entitled  to 
any  relief,  on  the  ground  of  laches.  The  most  important  part  of  this  statement,  ue.^ 
when  the  occupation  by  the  father  was  determined,  is  omitted,  and  it  cannot  be 
gathered  either  from  the  statement  or  judgment,  upon  what  ground  the  court  held 
that  there  had  been  laches,  it  being  an  acknowledged  principle  upon  which  the  coort 
has  invariably  acted,  that  the  defence  of  laches  does  not  apply  where  the  purchaser 
has  continuously  been  in  possession.  The  doctrine  of  laches  is  also  inappUeaUe 
where  the  purchase  money  has  been  fully  paid,  for  by  an  acoeptanee  of  the  pnreheee 
money  the  vendor  becomes  a  mere  trustee  of  the  land,  and  the  case  is  goyemed  bgr 
the  Statute  of  Limitations.    (Crawford  t.  Birdsall,  8  Qranc,  415.) 

An  unanswered  proposal  for  an  arbitration  and  oorrespondenoe  between  the  pUis* 
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tiff  and  liifl  solicitora  held  soffioient  to  acoocmt  for' delay  Id  filing  a  bill  to  enforce  a 
disputed  agreement  for  a  partnership.    (Haggart  t.  Allan,  4  Qrant,  86.) 

See  dlso  as  to  laches  in  the  case  of  a  lessee  with  a  right  of  purchase  who  had 
abandoned  the  possession,  Young  t.  Down,  6  Grant,  402. 

In  Evans  v.  Evans,  9  U.  C  L.  J.  71,  reversing  on  appeal  decree  of  the  court  below, 
it  was  held  that  where  a  father,  the  owner  of  100  acres  of  land  agreed  in  I860,  to 
convey  to  his  son  50  acres,  for  the  purpose  of  retaining  him  upon  the  land  and  set- 
ting him  in  life,  and  executed  a  bond  for  that  purpose,  and  the  son  after  obtaining 
ibis  bond  went  away,  paying  nothing  on  account  of  purchase  money,  and  ten  years 
alter  filed  a  bill  to  enforce  specific  performance  of  the  contract  evidenced  by  the 
bond  ;  no  relief  could  be  given  to  him  on  account  of  his  great  laches  in  omitting  to 
do  what  he  was  bound  to  do  in  order  to  bring  himself  within  the  terms  of  his  father's 
bond. 

A  party  agreed  to  purchase  for  £200  a  small  piece  of  land,  worth  intrinsically  not 
more  than  £7  lOs.,  for  the  purpose  of  using  it  as  a  mill-pond,  in  order  to  pro- 
tect himself  against  suits  at  the  instance  of  the  owner,  but  owing  to  a  dispute  as  to 
the  metes  and  bounds  of  the  land,  no  deed  was  ever  executed  until  after  the  pur- 
diaser's  mill  was  destroyed  by  fire,  when  the  vendor  tendered  the  deed,  but  the 
Tendee  not  then  requiring  the  use  of  the  land  declined  to  complete  the  agreement. 
The  court  of  appeal  (reversing  the  decision  of  the  court  below,  reported  in  1  Grant, 
894,)  refused  to  enforce  the  contract,  and  dismissed  the  bill  of  the  vendor  filed  for 
that  purpose  with  costs.  (Blackwood  v.  Paul,  4  Grant,  550.)  Robinson,  0.  J., 
said,  **  It  is  true  that  the  mere  circumstances  of  inadequacy  of  price  in  a  purchase, 
win  not,  as  a  matter  of  course,  induce  the  court  to  refuse  specific  'performance. 
They  do  not  set  themselves  scrupulously  to  consider  whether  the  party  applied 
against  had  what  others  would  take  to  be  a  fulj  consideration  for  an  engagement 
which  he  deliberately  entered  into.  But  full  effect  may,  I  think,  be  allowed  to  all 
the  cases  which  have  afQrmed  that  principle  ;  and  yet  there  would  be  found  a  weight 
of  authorities  against  enforcing  specific  performance  of  this  agreement  which  1  think 
it  would  be  difficult  to  overcome."  The  judgment  proceeded  chiefly  on  the  ground 
of  laches  and  waiver  by  the  vendor. 

Option  to  purchase, — In  ,Forbes  y.  Connolly,  5  Grant,  657,  the  bill  was  filed  to 
eaforee  a  speicific  performance  of  the  contract  in  the  form  of  a  covenant  to  convey, 
•ad  failing  that,  then  for  a  conveyance  upon  terms  referred  to,  and  which  terms  the 
plaintiff  alleged  were  accepted  by  him.  1'he  evidence  adduced  was  insufficient  to 
anstain  the  latter  portion  of  the  relief  asked.  As  to  the  other  ground,  Spragge^  Y. 
C.,  said,  **  The  def<;ndant's  right  to  resist  a  conveyance  must  rest  then  upon  the 
pl^ntiff's  default  in  the  payment  of  the  rent,  and  we  think  upon  a  covenant  of  this 
nature,  when  the  covenantor  cannot  enforce  a  sale,  but  it  is  entirely  in  the  option 
of  the  covenantee  whether  he  will  purchase  or  not,  and  where  he  is  at  liberty  to 
exercise  his  option  only  upon  the  performance  of  certain  specified  terms,  the  contract 
rests  upon  a  wholly  different  footing  from  an  ordinary  contract  for  the  sale  and 
pwohase  of  land,  and  that  a  party  entitled  to  purchase  or  not,  at  his  option,  must 
■hew  that  he  has  performed  all  the  terms,  upon  the  performance  of  which  alone  he 
ifl  entitled  to  exercise  that  option.'*    The  bill  was  dismissed  with  costs. 

A9  to  tptadative  purehate. — The  oourt  will  not  encourage  speculative  purchases, 
where,  therefore,  it  was  shewn  that  the  purchaser  had  not  the  means  of  paying  for 
the  property  contracted  to  be  sold,  and  after  several  demands  upon  him  to  complete 
the  porohase,  the  vendor  sold  to  a  third  party  with  the  knowledge  of  the  original 
purchaser,  who  did  not  forbid  the  sale,  and  appeared  to  acquiesce  in  it,  but  after- 
wards, when  by  reason  of  the  construction  of  a  railroad,  the  land  had  increased  very 
Biuch  in  value,  filed  a  bill  to  obtain  a  specific  performance  of  his  contract,  the  court 
dianuaied  14s  bill  with  oosts.    (Ungstaffe  t.  Mansfield,  4  Grant,  607.) 
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TUU, — Takiog  poMeBsion  by  the  pmrobftser  is  not  a  wa&Ter  of  tlie  ligkt  to  a 
reference  as  to  title,  bat  tbe  parobaser  is  boand  to  pay  his  pnrohate  money  imio 
eovrt  pendiog  the  enquiry  before  the  master,  (O'Keefe  t.  Taylor,  2  Grant,  805,)  and 
so,  where  the  bill  was  by  the  vendor,  the  purchaser  was  required  to  pay  his  parohast 
money  into  court  pending  the  enquiry  as  to  title,  he  having  made  unreasonable  delay 
in  payment,  (Crooks  t.  Glenn,  8  Grant,  289,  242;  following  0*Keefe  t.  Taylor, 
supra,)  and  from  the  peculiar  mode  of  dealing  with  landed  estates  in  this  eoontiy 
the  court  will  not  introduoe  the  strict  English  rule,  with  respect  to  waiver  of  titls^ 
by  the  fact  of  possession.  (Morin  v.  Wilkinson,  2  Grant,  167.)  Where  a  pnrchaasr 
filed  his  bill  praying  for  a  specific  performance  if  a  good  title  could  be  shewn,  and  If 
otherwise,  that  the  bond  might  be  delivered  up  to  be  cancelled,  the  veodor  failing  t* 
shew  a  good  title,  the  court  decreed  the  other  branch  of  the  prayer.    {Ibid,) 

The  court  will  not  compel  a  purchaser  to  accept  a  title  unless  it  is  reasonably 
elear  and  marketable.     (Francis  v.  St  Germain,  6  Grant,  686.) 

Where  a  purchaser  had  entered-into  possession  and  erected  machinery  and  madt 
several  alterations  in  tbe  property  while  in  occupation,  and  where  the  ezpeuM 
of  restoring  tbe  property  to  its  original  condition  was  considerable  tbe  oonrt  bdd 
that  by  these  acts  the  purchaser  had  waived  his  right  to  call  for  a  good  title.  (Coin- 
mercial  Bank  v.  McConnell,  7  Grant,  828.) 
• 

A  clause  in  tbe  conditions  of  sale  that  the  vendors  shall  only  produce  certain  titla 
deeds  and  an  abstract  of  the  registrar,  hnd  that  the  purchaser  shall  not  be  entitled 
to  call  for  any  other  proof  of  title  does  not  exempt  the  vendors  from  showing  other- 
wise a  good  title.  (Tbe  Canada  Permnnent  Building  Society  v.  Wallis,  8  Grant, 
868.^  On  a  purchase  of  land,  the  price  for  which  is  payable  by  instaTments,  tbo 
puronaser  may  require  a  good  title  to  be  shewn  before  parting  with  any  portion  of 
bis  purchase  money,  and  in  tbe  event  of  the  vendor  taking  proceedings  to  enforce 
payment,  the  ptirchaser  upon  bringing  into  court  the  amount  actually  due  will  be 
entitled  to  an  injunction  to  restrain  the  action  until  the  title  has  been  investigated; 
and  the  fact  that  tbe  prior  instalments  of  tbe  purchase  money  have  been  paid  is 
not  a  waiver  as  to  title.  (Thompson  ▼.  Brunskill,  7  Grant,  642 ;  followed  in  Gam- 
ble V.  Gummerson,  9  Grant,  198,  201.)  These  cases  impugn  the  Judgment  in 
Chantler  v.  Ince,  7  Grant,  482,  where  Blaktj  C,  decided  that  as  the  vendor  had  only 
undertaken  to  convey  the  estate  free  from  incumbrances  at  the  end  of  three  yean^ 
could  not  be  compelled  to  discbarge  tbe  incumbrances  in  the  meantime.  See  par- 
ticularly the  remarks  of  Esten,  V.  C,  9  Grant,  199.  Where  the  owner  of  mj 
acres  of  land,  the  title  to  one  of  which  was  defective,  sold  to  a  purchaser  who  had 
knowledge  of  the  defect,  and  agreed  to  purchase  the  whole  for  a  certain  snm,  the 
purchaser  with  others  had  at  tbe  same  time  an  independent  interest  in  the  one  aors^ 
and  obtained  a  decree  ordering  the  vendor  to  convey  it  to  him  and  the  others,  the 
Tender  then  filed  a  bill  for  specipc  performance  of  the  entire  contract ;  it  was  held 
that  the  purchaser  must  pay  tbe  whole  of  tbe  purchase  money  on  receiving  a  dear 
title  to  the  forty-nine  acres.     (Curran  v.  Little,  8  Grant,  260.) 

If  the  vendor  cannot  make  out  a  title  and  the  contract  is  therefore  rescinded,  tbe 
Court  has  jurisdiction  to  decree  tbe  return  of  the  deposit  paid  by  the  vendee.  (Hnrd 
T.  Robertson,  7  Grant,  142;  6  U.  C.  L.  J.  147-8;^  and  also  of  purchase  mon^ 
which  has  been  paid  u'tTA  tn^M^  (Eilbom  v.  Workman,  9  Grant,  266;)  bnl  the 
court  will  not  allow  a  purchaser,  who  has  been  in  possession,  for  improvements  ouuli 
by  him  under  similar  circumstances;  {Ibid;)  as  to  costs  see  Eealey  v.  Wardy  B 
Grant,  887. 

Where  a  party  agrees  to  convey  property  he  is  bound  to  do  so  tnt  from  dower  sr 
subject  thereto,  with  an  abatement  of  the  purchase  money.  (Kendrew  t.  Shewan, 
4  Grant,  678 ;  1  U.  C.  L.  J.  66 ;  Van  Norman  v.  Beaupre,  5  Gran^  699.)  In  t 
oases  the  dower  was  inchoate,  the  hnsband  being  ttring. 
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WritiDc^  a  letter  apologisiDg  for  non-payment  of  purchase  money ;  accepting  a 
rdease  of  dower  from  a  person  whose  title  is  identical ;  or  giving  a  mortgage  to 
seenre  the  payment  of  the  purchase  money,  are  circumstances  indicating  that  the 
title  of  the  Tender  is  approved  of.    (McDonald  y.  Garrett,  8  Grant,  290.) 

Where  a  vendor  sells  only  such  title  as  he  has,  the  purchaser  cannot  require  a 
good  title  to  be  shewn,  but  will  be  required  to  complete  the  purchase  though  the 
title  be  not  good.  (Leslie  t.  Preston,  7  Grant,  434.) 

Unurtamty. — ^As  to  uncertainty,  see  the  judgment  of  JStUn,  V.  C,  in  Hook  v.  Mc- 
Queen, 2  Grant,  504.  In  this  case  a  portion  of  the  subjeot  of  the  contract  was,  '*  as 
much  of  lot  17  as  should  require  to  be  flooded  for  the  purpose  of  working  a  mill  on  lot 
16,"  and  Esten^  V.  C,  acting  on  the  maxim,  certum  est  quod  cerium  reddi  potest,  consid- 
ered that  neither  a  jury  nor  a  master  would  be  incompetent  to  ascertain  the  quantity 
of  lot  17  necessary,  and  that  consequently  the  contract  was  not  void  for  uncertainty. 
The  bill  in  this  case  was  dismissed  on  the  ground  of  laches,  and  therefore  the  point  as 
to  uncertainty  was  not  decided.  It  is  very  questionable,  however,  whether  a  contract 
similar  to  the  above  is  not  on  the  authority  of  English  cases  void  for  uncertainty, 
see  Gervais  v.  Edwards,  2  D.  &  War.  80  ;  Taylor  v.  Gilbertson,  2  Drewry  891 ; 
Tatham  v.  Piatt,  9  Hare,  660 ;  Holmes  v.  Eastern  Counties  B.  Co.,  8  Kay  &  J.  675  ; 
Lord  J.  Stuart  v.  London  &  N.  W.  R.  Co.,  1  DeG.  M.  &  G.  721,  786 ;  reversing  s.  c, 
15  Beav.  518 ;  Webb  v.  Direct  London  &  Portsmouth  Ry.,  1  DeG.  M.  &  G.  521, 
630;  reversing  decision  by  V.  C.  Turner;  Lancaster  v.  Humphrey  de  Trafford,  8 
Jur.  N.  S.  878,  in  which  case,  Romilli/,  M.  R.,  said,  p.  874 :  '*  I  cannot  enforce  the 
specific  performance  of  a  contract  in  which  the  subject  matter  is  not  ascertained, 
and  not  capable  of  being  ascertained  except  by  an  arbitrary  teUetion  of  certain  limiti." 
And  see  aIIbo  as  to  uncertainty,  McLaughlin  v.  Whiteside,  7  Gr.  576-7 ;  CsBsar  v. 
Korton,  8  U.  C.  Q.  B.  587 ;  Cummings  v.  McLachlan,  16  U.  C.  Q.  B.  626 ;  Buchner 
T.  Bnohner,  6  U.  C.  C.  P.  814. 

Mistake  and  mitunderetanding  as  to  contract, — As  to  mistake  as  a  ground  for  refusing 
specific  performance,  see  Cottingham  v.  Boultoo,  6  Grant,  186,  and  also  Osborne  v. 
The  Farmers,'  &c.,  Building  Society,  supra^  where  there  was  a  substantial  misdescrip- 
tion of  the  property  in  the  advertisement  of  sale,  (the  sale  being  by  trustees  under  a 
power,)  and  a  bill  Jiy  the  purchaser  asking  specific  performance  with  an  abatement  in 
the  purchase  money  to  compensate  for  the  misdescription,  was  dismissed,  apparently 
on  the  grounds  that  the  misdescription  was  different  not  merely  in  degree,  but  in 
Idndy  and  that  the  misdescription  (and  consequent  mismanagement  of  the  sale) 
amounted  to  a  breach  of  trust.  As  to  misunderstanding,  see  McLaughlin  v.  White- 
side, 7  Grant,  573 ;  and  see  James  v.  Freeland,  5  Grant,  802,  where  it  was  held  that 
notwithstaiKUng  a  misunderstanding  by  the  vendee  he  was  bound  to  complete 
the  contract,  and  that  too,  although  the  vendors  were  aware  of,  and  had  not  pointed 
cut  the  ciroumstances^eut  of  which  the  misunderstanding  arose  at  the  time  of  the  sale. 

Fraud  in  contract, — Misrepresentations  contained  in  the  advertisement  of  sale, 
-which  are  objects  of  sense,  as  respecting  soil,  trees,  &c.,  are  no  grounds  for  rescind- 
iDg  contracts;  the  purchaser  should  examine  for  himself.  (Crooks  v.  Davis,  6 
Orant,  817.)  Misrepresentation  as  to  title  whereby  the  purchaser  was  induced  to 
:give  the  fall  value  of  the  laud,  held  a  ground  for  refusing  specific  performance, 
-though  the  vendor  only  agreed  to  sell  such  title  as  he  had,  it  appearing  that  the 
vendor  could  give  no  title  at  all.  (Leslie  v.  Preston,  7  Grant,  489.)  See  also  as 
to  misleading,  (Devine  v.  G.iffin,  4  Grant,  603,)  where  specific  performance  was 
•decreed,  the  defendants  answer  being  contradicted  as  to  the  fact  of  misleading. 

Specific  performance  will  not  be  refused  on  the  ground  that  arrangements  were 
imade  at  the  sale  whereby  an  intending  purchaser  might  have  been  misled,  if  it  do 
iliot  appear  ^at  the  p;ai;fihaser  was  in  fact  misled.    (Crooks  v.  Davis,  eupra.) 
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Specific  performance  was  refased  on  the  ground  of  exorbitant  price  and  iotosloA- 
tion  of  porchaser  when  he  signed  the  agreement.  (Schofield  t.  Tommonda,  6 
Grant  568.) 

Where  the  owner  of  an  estate  stands  by  and  allows  a  third  person  to  appear  aa 
the  owner,  and  enter  into  a  contract  as  such,  the  owner  will  be  decreed  spadfioaUy 
to  perform  such  contract.    (DaTis  v.  Snyder,  1  Grant,  184.) 

Where  a  party  purchased  on  representations  which  amounted  to  express  guarma* 
tees,  and  which  were  untrue,  the  court  at  bis  instance  rescinded  the  agreement,  and 
the  amount  expended  in  repairs  on  the  faith  of  those  representations  was  ordered  te 
be  paid  by  the  Tender.     (Gale  y.  Hubert,  6  Grant,  812,  816.) 

Abandonment. — As  to  abandonment  see  Gray  y.  Springer,  6  Grant,  242 ;  rerecped 
on  appeal,  7  Grant,  276 ;  and  McDonald  t.  Jarvis,  6  Gran^  568. 

Reteisnon,—The  head  note  in  McDonald  t.  Garrett,  7  Grant,  606,  is  thus  stated. 
*<  That  a  purchaser  cannot  file  a  bill  for  a  rescission  of  his  contract,  but  most  wait 
until  the  vendor  attempts  to  enforce  the  agreement  against  him."  This  head  note 
is  not  borne  out  by  the  judgment  of  Spraggt^  V.  C,  in  this  case.  This  learnt 
judge  says,  p.  611,  <*  The  plaintiff  seeks  as  his  main  ground  of  relief  the  cancella- 
iion  of  the  contract,  and  re-payment  of  moneys  paid  by  him  under  it,  not  aUegwg 
fraud  or  tniarepretentation,  or  any  cause  of  objection  in  its  inception,  nor  even  an^ 
fraudulent  use  made  of  it  since,  but  simply  that  from  subsequent  circumstances  lie 
ought  not  to  be  bound  by  it.  He  admits  that  he  finds  no  precedent  for  such  a  bflL 
If  such  a  bill  would  lie,  it  is  tolerably  certain  that  such  bills  would  have  been  filed, 
because  it  would  be  a  great  advantage  to  a  man  to  be  able  to  ascertain  by  the  judg- 
ment of  a  court,  whether  he  is  not  released  from  a  contract  into  which  he  hma 
entered,  but  it  has  always  been  eupposedy  I  believe^  that  a  man  must  wait  until  tka 
contract  is  attempted  to  be  enforced  against  him," 

It  is  quite  clear  that  these  words  in  no  way  justify  the  head  note.  A  purohaaer 
may  file  his  bUl  to  rescind  the  contract  in  any  case  where  it  can  be  attacked  ioet 
fraud,  misrepresentation  in  its  inception,  or  where  any  fraudulent  use  hat  been  made 
of  it  since. 

A  notice  given  by  the  purchaser  on  the  2nd  December,  1858,  that  unleaa  a  lUl 
and  perfect  abstract  were  delivered  before  the  24th  of  the  same  month  he  wonld 
hold  the  contract  at  an  end,  held  no  ground  for  contending  for  a  resoissioa  of  the 
contract.    (Thompson  v.  Brunskill,  7  Grant,  548.) 

Where  judgments  are  registered  against  the  yendee  of  lands  prior  to  the  oon^^* 
ances  being  executed  in  pursuance  of  the  contract,  the  vendor  is  not  entitled  te  a 
rescission  of  the  contract  in  default  of  payment,  but  may  obtain  a  deeree  of  fore* 
closure  or  sale.     (Gait  v.  Bush,  8  Grant,  860.) 

Where  a  vendor  recovered  a  judgment  against  his  vendee  for  a  portion  of  the  imr* 
chase  money,  and  then  wrote  a  letter  to  him  cancelling  the  agreement ;  it  was  aeld 
that  having  cancelled  the  contract  he  could  not  afterwards  enforce  his  judgment. 
(Cameron  v.  Bradbury,  9  Grant,  67.) 

Sale  subject  to  incumbrances, — Upon  a  contract  for  the  sale  of  an  estate  snliject  to 
a  mortgage,  it  was  stipulated  that  the  vendor  should  execute  a  bond  to  save  harm- 
less,  and  indemnify  the  purchaser  against  the  incumbrance :  subeequently  to  tlie 
execution  of  the  contract,  the  vendor  being  a  partner  in  a  mercantile  firm*  had 
made  a  composition  with  his  creditors,  and  it  was  held  that  this  was  not  aneh  an 
objection  as  could  resist  the  claim  to  specific  performance.  The  eonrt  deeieed 
specific  performance,  but  on  the  condition  that  the  vendor  should  aj^plj  the  per- 
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i  numej  in  punoaaoe  of  an  arrangement  in  payment  pro  tanto  of  the  prior 
inoumlmnoe;     (Fieken  y.   Wride,  7  Grant,  698;  6  U.  C.  L.  J.  232.) 

A  purchaser  haying  paid  all  his  purchase  money,  filed  a  bill  under  the  coyenant 
for  further  aseorance  to  compel  his  yendors  to  pay  of  a  mortgage  disclosed  at  the 
time  of  sale.  It  was  held,  that  the  bill  was  properly  filed  although  the  purchase 
money  had  been  paid,  and  there  was  no  concealment  of  the  incumbrance,  and  that 
under  such  a  coyenant  the  purchaser  had  aright  to  require  the  removal  of  incum- 
teanoes  created  by  his  yendor.    (Tripp  y.  Griffin,  6  U.  C.  L.  J.  117.) 

Saie  tubjeet  to  a  eondUion  precedent. — A  yendee  covenanted  to  fence  the  land  con- 
tracted for  forthwith,  and  to  build  a  house  within  a  limited  time,  and  the  vendor 
agreed  upon  payment  of  the  purchase  money,  and  the  due  fulfilment  of  all  the  other 
fovmtanii  entered  into  by  the  vendee,  to  convey  the  premises  in  question.  The  yendee 
without  either  fencing  in  the  land  or  building  thereon,  tendered  the  amount  of  bis 
j^iorehase  money  and  interest  and  demanded  his  deed,  which  was  refused,  and  he 
tiMn  filed  his  bill  for  specific  performance,  which  the  court  dismissed  with  costs. 
fAllaa  y.  Bown,  4  Grant,  439 ;  1  U.  C.  L.  J.  66.)  See  also  as  to  a  condition  prece- 
aent  to  a  donveyance,  Jackson  y.  Jessup,  5  Grant,  524. 

Vendot^e  Uen.—A  vendor  of  real  estate  who  takes  by  way  of  security  for  the 
pnrchase  money  the  joint  and  several  promissory  notes  of  the  vendee  and  surety 
does  not  lose  his  lien  on  the  estate  for  the  purchase  money  though  he  took  no  mort- 
gage therefor.  (Colbome  y.  Thomas,  4  Grant,  102.)  In  this  case  the  English  cases 
tb^  decided  are  reviewed  at  length  by  Blake,  C,  in  his  judgment,  and  the  law  upon 
the  point  as  understood  in  this  court  was  clearly  stated,  and  has  since  been  consist- 
ently followed,  see  Foolds  y.  Powell,  6  Grant,  375.  So  too  where  the  owner  of 
land  agreed  to  sell  th4  growing  timber  thereon,  and  by  the  terms  of  the  agreement 
it  was  stipulated  that  the  price  should  be  paid  by  the  purchaser's  note,  endorsed  by 
a  responsible  party,  renewable  for  half  at  its  maturity,  the  delivering  of  eiteh  note 
within  ten  days  from  the  dale  thereof  to  be  the  completion  of  the  consideration  for  said 
agreement,  it  was  held  that  this  was  only  a  mode  of  paying  the  purcha§e  money, 
and  was  not  substituted  for  it,  and  that  the  vendor  had  not  lost  his  lien.  Blake,  C, 
in  his  judgment  said,  **  Upon  this  question  I  do  not  know  that  I  can  add  any  thing 
to  what  has  been  already  said  in  Col  borne  v.  Thomas,  supra.  The  doctrines  of 
equity  in  relation  to  the  vendor's  lien  for  unpaid  purchase  money,  are  founded,  as 
appears  to  me,  on  the  plainest  principles  of  natural  justice.  What  can  be  more 
nnoonsoientious,  more  unjust,  than  the  course  pursued  by  the  present  defendant. 
His  contention  is  that  he  is  entitled  to  strip  the  plaintiff's  land  of  all  the  timber 
still  standing,  and  to  carry  off  what  has  been  already  cut,  although  he  has  neglected, 
in  direct  violation  of  his  contract,  to  pay  a  single  shilling  of  the  purchase  money." 
flkfitcbell  y.  AfcGaffey,  6  Grant,  361.)  See  also  Lawrence  v.  Judge,  2  Grant,  801 ; 
Furrier  y.  Kerr,-  2  Grant,  668. 

Where  a  sale  was  made  and  conveyance  executed  before  a  Court  of  Chancery  was 
ettablished  in  Upper  Canada,  it  was  held  that  a  vendor  had  notwithstanding,  a  lien 
for  unpaid  purchase  money,  and  such  a  lien  was  enforced  against  subsequent 
pnrehasers  who,  when  they  acquired  their  interest,  had  notice  of  the  purchase 
money  being  unpaid.  (Davis  y.  Bender,  4  Grant,  620^  See  also  Baldwin  v. 
Duignan,  6  Grant,  595;  Hughson  v.  Davis,  4  Grant,  588;  Burgess  v.  Howell,  8 
Grant,  87.  Where  land  was  conveyed  in  consideration  of  the  vendee  providing  the 
Tondor  with  maintenance,  washing,  &c.,  it  was  held  that  the  vendor  retained  a  lien 
for  the  consideration.  (Paine  v.  Chapman,  6  Grant,  338  )  The  principles  enunciated 
in  Colborne  v.  Thomas,  supra,  were  applied  to  this  case. 

A  tract  of  land  was  bought  by  several  parties  with  a  view  of  laying  off  a  portion 
ihmol  into  boUding  lots»  and  selling  the  same  to  purchasen ;  for  greater  facility,  in 
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doing  so,  the  legal  estate  waa  vested  in  one  of  them,  as  trustee,  howeier,  for  tte 
several  parties  interested.  Subsequently  one  of  the  owners  sold  oat  bis  abar^, 
reoeiTing  in  payment  notes  of  hand  made  by  his  vendee,  and  endorsed  by  two  othar 
persons.  It  was  held  on  appeal,  reversing  the  decree  of  the  Court  of  Chanoerjy 
(Boalton  v.  Robinson,  4  Grant,  109,)  that  the  vendor  did  not  under  soeh  eiroaoa- 
stances  retain  any  lien  for  the  purchase  money  remaining  unpaid.  (Boalton  t.  €H1- 
lespie,  8  Grant,  228 ;  6  U.  C.  L.  J.  197.) 

The  lien  of  a  vendor  for  unpaid  purchase  money  is  not  wuved  by  the  Hact  of  his 
suing  and  recovering  judgment  for  the  amount,  although  snch  recovery  is  subsequent 
to  another  judgment  registered  against  the  purchaser.  (Flint  ▼.  Smith,  8  Qnuit» 
889.)    See  also  Maulson  v.  Moore,  8  Grant,  448. 

OeneraUy. — As  to  whether  an  agreement  under  seal  can  be  rescinded  or  varied  hj 
parol;  (McDonald  v.  Elder,  1  Grant,  518;)  as  to  letters  constituting  a  complete  and 
perfect  contract.  (Arnold  v.  McLean,  4  Grant,  887 ;  reversed  on  appeal,  6  Grftat^ 
242  ;  Dennison  v.  Kennedy,  7  Grant,  842.)  Where  a  vendor  sued  upon  the  oot** 
nants  of  a  bond  and  obtained  judgment,  and  then  filed  his  bill  setting  out  the  agree 
ment  and  praying  foreclosure,  it  was  held  that  the  suit  was  improperly  framed^  but 
that  he  might  amend  on  payment  of  costs.  Query^  was  his  action  at  law  a  waiver 
of  his  remedy  by  specific  performance.  JStierif  V.  G.,  was  of  opinion  that  there  wme 
no  waiver,  and  that  the  plaintiflf  was  not  prejudiced  thereby,  for  if  he  failed  in  Of&e 
remedy,  he  might  resort  to  the  other.     (McAvoy  v.  Simpson,  6  tJ.  C.  L.  J.  94.) 

As  to  the  specific  performance  of  a  voluntary  agreement,  (which  was  reftised,)  see 
Barr  v.  Hatch,  9  Grant,  812. 

Specific  performance  will  be  decreed  against  a  tenant  in  taij  at  the  instance  oi  hie 
co-tenant.     (Graham  v.  Graham,  6  Grant,  872.) 

See  also  as  to  specific  |performance,  Osborne  v.  Osborne,  6  Grant,  619 ;  Gould 
V.  Hamilton,  6  Grant,  192 ;  1  U.  C.  L.  J.  210 ;  Arnold  v.  Hull,  7  Grant,  47  ;  Cottoa 
V,  Corby,*  7  Grant,  60;  Crooks  v.  Torrance,  6  Grant,  618;  affirmed  on  appeal,  8 
Grant,  220;  Walker  v.  Provincial  Insurance  Company,  6  U.  C.  L.  J.  162 ;  Penley  t. 
Beacon  Insurance  Company,  6  U.  C.  L.  J;  218 ;  Burns  v.  The  Canada  Company,  7 
Grant,  687 ;  Towers  v.  Christie,  6  Grant,  159  ;  Merritt  v.  Tobin,  1  U,  C.  Jur.  2,  257, 
274 ;  Shaw  v.  Burrell,  2  U.  C.  Jur.  20. 

On  the  question  of  costs.  (Hutchison  v.  Rapelje,  2  Grant,  688;  Currah  t. 
Bapelje,  2  Grant,  642.) 

ChaiteU.—ln  Fuller  v.  Richmond,  2  Grant,  24 ;  4  Grant,  667,  669 ;  1  U.  G.  L.  J. 
67,  the  bill  was  filed  for  the  specific  performance  of  an  agreement  entered  into 
between  the  plaintiff  and  one  of  the  defendants,  whereby  the  plaintiff  had  agreed  to 
advance  money  for  getting  out  saw-logs  for  him ;  he  accordingly  made  advances ;  but. 
notwithstanding,  the  defendants  sought  to  interfere  with  his  right  to  the  saw*loga. 
The  court  treating  the  saw-logs  as  chattels  of  peculiar  value,  decreed  specific  per- 
formance. See  also  Flint  v.  Corby,  4  Grant,  45  ;  and  Stevenson  t>  Clarke,  4  Grant, 
640;  1  U.  C.  L.  J.  65,  where  a  similar  decree  was  made.  Etteriy  Y.  C,  in  his  judg- 
ment in  this  latter  case,  says,  <*  We  distinguish  this  suit  from  one  for  the  speetfie 
delivery  of  chattels  which  rests  upon  property.  The  present  suit  is  founded  upon  » 
contract  of  which  the  plaintiffs  are  entitled  to  the  specific  execution,  the  ohatteb 
forming  the  subject  of  it  having  been  identified,  and  possessing  a  peculiar  value." 
It  would  appear  from  the  judgment  in  Flint  v.  Corby,  that  saw-logs  cannot  be 
intended /irtma /(Eiet0  to  be  of  **  peculiar  value,"  without  any  evidence  that  they  ere 
ao.  But  that  they  are  more  likely  to  be  of  peculiar  value  than  most  other  deserip- 
tions  of  chattels,  and  specific  relief  would  be  given  with  respect  to  them  in  meet 
instances,  and  in  a  much  greater  number  of  cases  than  almost  any  other  eett  ef 
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cbstttl  pmpvttj.  The  relief  must,  howeyer,  be  applied  for  promptly.  These  deei- 
aiont  were  Babseqaentlj  followed  by  the  coart  in  Farwell  t.  Wallbridge^  2  Grant, 
832 ;  6  Grant,  634,  the  court  in  this  case  ordering  the  specific  deliyery  of  the  saw- 
logSt  because  they  were  shewn  to  possess  a  peculiar  value  to  the  plaintiff,  and  were 
identified  ae  those  claimed  by  him,  notwithstanding  they  were  intermingled  with 
logs  belonging  to  other  parties.  The  court  will,  howeTcr,  not  interfere  to  restrain 
the  sale  of  chattels  unless  of  **  peculiar  ralue.*'  (Geddes  t.  Morley,  1  U.  G.  Jur.  2, 
828.)  As  to  deliTcry  after  insoWency  of  purchaser,  see  Wait  t.  Scott,  6  Grant,  154. 

(o)  DISCOYERY,  &c. 

For  the  principles  as  to  the  jurisdiction  of  equity  under  this  head  see  1  Spence's  Eq. 
Jur.  676-680;  Fonblanque  on  Eqmty,  15-22 ;  Story's  Equity  Jur.,  {  64Jfc,  et  $eq. ; 
Mitford  on  Pleading,  64,  et  Hq, 

See  Order  IX.  of  the  Orders  of  1858,  sec.  19,  p.  58,  atqfra.  «  No  bill  is  to  be  filed 
for  diflcoTery  merely,  except  in  aid  of  the  prosecution  or  defence  of  an  action  at 
law." 

(p)  MULTIPLICITY  OF  SUITS. 

As  to  the  preventing  multiplicity  of  suits  as  a  distinct  ground  of  equitable 
Juritdietion,  see  Mitford,  169,  ei  teq.,  211  et  teq, ;  1  Story's  Eq.  Jur.,  {  64Jby-66 ;  Fon- 
blanque, 15-22. 

(q)  STAY  PROCEEDINGS  AT  LAW. 

See  tupra,  pp.  119-128. 

Where  a  mortgage  had  been  created  by  absolute  deed,  and  a  creditor  of  the 
mortgagee  was  about  to  sell  the  lands  comprised  in  the  deed  under  fi.fa.t  he  was 
restr^ed  on  a  suit  by  the  mortgagor,  (Neil  v.  The  Bank  of  Upper  Canada,  2  Grant, 
886,)  in  which  suit  it  was  also  held  that  an  iojunction  issued  after  the  J!./a.  bad 
been  lodged  in  the  hands  of  the  sheriff  would  stay  the  execution.  {Ibid,  888.)  See 
further  as  to  staying  sale  df  lands  and  goods  under  writ  of  fi.  fa.;  (Goodwin  t. 
Williams,  5  Grant,  178;  Grant  t.  McDonald,  8  Grant,  468  ;  Vankoughnet  t.  Mills, 
8  U.  C.  L.  J.  149 ;  Mellish  t.  Green,  8  U.  C.  L.  J.  149 ;)  and  see  as  to  sUying  money 
in  the  sheriff 's  hands  after  execution,  Leonard  t.  Black,  4  U.  C.  L.  J.  260. 

See  as  to  restraining  execution  of  a  writ  of  possession  in  ejectment.  Cook  t. 
Smith,  4  Grant,  441,  1  U.  C.  L.  J.  67 ;  Jackson  t.  Jessup,  5  Grant,  524 ;  City  of 
Toronto  t.  Municipal  Council  of  York  and  Peel,  6  Grant,  525. 

The  mtTB  pendency  of  an  equitable  plea  agfunst  the  action  at  law,  does  not  pre- 
clude the  party  pleading  it  from  seeking  relief  in  equity  on  the  same  ground ; 
(Pomeroy  t.  Boswell,  7  Grant,  166;)  where  a  judgment  has  been  giyen  in  the 
action  on  such  equitable  plea,  the  court  will  not  interfere  or  sit  in  judgment  upon  the 
decision  of  another  court  in  respect  of  matters  raised  before  it  by  way  of  such 
equitable  plea.  (Boulton  t.  Cameron,  9  Grant,  297 ;  9  U.  C.  L.  J.  180.)  If  a  party 
has  chosen  his  tribunal  of  co-ordinate  power,  and  failing  there  by  reason  of  his 
omission,  a  court  of  equity  will  not  assist  him ;  if  he  haye  made  a  slip  or  his  plea  were 
otherwise  incorrect,  he  should  apply  to  amend,  the  discretion  as  to  which  is  as  wide 
at  law  as  in  equity.  {Ibid.)  From  this  case  it  seems  clear  that  a  party  raising  a 
defence  to  an  action  at  law  by  way  of  equitable  plea,  should  take  care  to  set  up  all 
^  grounds  on  which  he  intends  to  rely.  See  also  Morrison  y.  McLean,  7  Grant, 
W. 
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It  is  a  contempt  of  a  oonrt  of  eommon  taw  to  proceed  in  eqnitj  after  a  reteeaM 
to  arbitration  under  an  order  of  that  conrt  which  orders  the  parties  to  perform  tlM 
award,  and  equity  will  not  enjoin  proceedings  in  a  suit  where  such  a  reference  has 
been  made,  where  the  whole  legal  and  equitable  rights  of  the  parties  are  in  qoestUm 
in  the  action,  and  included  in  the  reference.  (Pomeroy  t.  Boswell,  7  Grant,  166-7.) 
See  further  as  to  staying  proceedings  at  law,  Whittemore  y.  Bidont,  2  Grant,  625 ; 
Eees  y.  Beckett,  2  Grant,  650 ;  Brewster  y.  The  Canada  Co.,  4  Grant,  448 ;  Watt  y. 
Foster,  4  Grant,  543 ;  TuUy  y.  Bradbury,  8  Grant,  561. 

The  existence  of  the  jurisdiction  giyen  to  the  courts  of  law  as  to  the  admisaum  of 
equitable  defences,  do^  not  however  interfere  with  the  power  of  a  court  of  equity 
to  restrain  actionfl  at  law  upon  the  grounds  on  which  it  formerly  acted  in  soon 
oases. 

(f)  TO  DECREE  THE  ISSUE  OP  LETTERS  PATENT  FROM  THE  CEOWN 
TO  RIGHTFUL  CLAIMANTS. 

Registry  acts  do  not  apply  to  instruments  executed  preyionsly  to  the  grant  fnm 
the  Crown.    (Casey  y.  Jordon,  5  Grants  467.) 

(#)  TO  REPEAL  AND  AVOID  LETTERS  PATENT,   ISSUED  ERRONEOUSLY 
OR  BY  MISTAKE,  OB  IMPROVIDENTLY  OR  THROUGH  FRAUD. 

By  Con.  Stat  Canada,  ch.  22,  sec.  25,  p.^287,  it  is  enacted  as  follows  r — 

'<  In  all  cases  wherein  patents  for  lands  haye  issued  through  Araud,  or  in  error,  or 
improvidence,  the  Court  of  Chancery  in  Upper  Canada,  and  the  superior  court  to 
Lower  Canada,  may  upon  action,  bill,  or  plaint  respecting  such  lands,  situate  within 
tkeir  jurisdiction,  and  upon  heariog  of  the  parties  interested,  or  upon  defiaiUt  of  the 
said  parties  after  such  notice  of  proceeding  as  the  said  courts  shall  respeetiyelj 
order,  decree  such  patents  to  be  void,  and  upon  the  registry  of  such  decree  in  the 
office  of  the  provincial  registrars,  such  patents  shall  be  void  to  all  intents."  This 
enactment  is  remarkable  in  its  phraseology,  which  indicates  anxiety  on  the  part  of 
the  legislature  to  include  every  case  that  could  possibly  occur.  First,  it  mentions 
all  patents  obtained  by  fraud,  a  large  class  of  cases ;  ^econd,  all  patents  issued  in 
error,  which  would  seem  to  cover  all  other  cases ;  for  if  a  patent  be  improper^ 
issued,  it  must  be,  it  would  seem,  through  fraud,  or  through  mistake  without  fraud. 
But  by  this  enactment,  the  legislature  advances  a  step  further,  and  includes  ail  patenta 
issued  in  **  improvidence,"  that  is,  as  the  expression  must  be  understood,  patents 
issued  not  through  fraud,  nor  in  mistake,  but  hastily,  incautiously,  unadvis^y,  to 
the  injury  of  its  own  rights,  or  the  rights  of  its  subjects.  This  provision,  however, 
introduced  no  new  law.  The  Crown  always  had  the  power  to  repeal  its  letters 
patent  issued  under  such  circumstances. 

The  Stat.  7  Wm.  4,  ch.  2,  sec.  2,  enacted,  '*  That  the  court  should  haye  jurisdiction 
to  institute  proceedings  for  the  repeal  of  letters  patent,  erroneously  or  improyi* 
dently  issued."  This  jurisdiction,  was  extended  by  4  &  5  Vic.  ch.  100,  sec.  29, 
which  enacted  that  the  court  should  have  power  **in  all  cases  wherein  patents  for 
lands  have  or  shall  have  issued  through  fraud  or  in  error  or  mistake,  to  decree  the 
same  to  be  void;"  and  this  jurisdiction  is  now  settled  by  16  Vic,  ch.  159,  sec  21, 
Consol.  Stats.  Canada,  ch.  22,  sec.  25,  above  quoted.  It  will  be  observed  on  a  oom- 
parison  of  sec.  25  of  the  Consol.  Stats.  Canada,  ch.  22,  with  sec.  21  of  16  Yic,  oh. 
159,  that  the  commissioners  in  consolidating  this  section  have  omitted  the  word 
«  mistake ;"  it  is  necessary,  therefore,  to  refer  to  the  Chancery  Act  for  Jorisdiotion 
in  reference  to  this  ground  for  repeal. 

The  Conrt  of  Chancery  has  jnnsdiotion  under  these  statates  to  rescind  »  ptl«t 
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Ibr  Isnd,  thoogh  the  grant  may  be  voidable  or  eren  void  at  law,  (Martin  t.  Ken- 
nedy, 2  Grant,  80.)  The  Grown  baying  in  ignorance  of  the  facts  discloaed  in  the 
statement  of  this  case,  subsequently  to  a  former  grant,  patented  the  lands  as  a  glebe, 
for  the  Rector  of  Darlington,  such  letters  patent  were  rescinded  as  haying  been 
issued  in  error  and  mistake.     (Ibid.,  4  Grant,  61.) 

Where  the  proyincial  goyemment  bad  appropriated  and  patented  as  a  glebe,  a  lot 
which  had  been  previously  occupied  and  improved,  and  upon  which  the  patent  fee 
had  been  paid  by  the  occupier  and  not  returned  by  the  government,  the  patent  was 
set  aside  as  having  issued  in  error  and  mistake.  (Attorney-General  v.  Hill,  8 
jQrant,  582.) 

Where  it  is  presumed  from  circumstances  that  had  the  Grown  Lands  Department 
been  aware  of  the  real  facts  that  a  patent  issued  by  it  would  not  have  been  granted, 
the  court  has  jurisdiction  to  repeal  such  patent  on  the  ground  of  error,  mistake,  or 
inadvertence.    (Saugeen  v.  The  Ghurch  Society,  6  Grant,  588.) 

Bnt  it  has  no  jurisdiction  to  set  aside  a  grant  of  land  made  by  the  Grown  upon  a 
deliberate  view  of  all  the  circumstances  of  a  case,  and  in  the  absence  of  fraud  or 
mistake :  and  query,  even  if  there  be  fraud.  (Boulton  v.  Jeffery,  1  Grant's  £.  &  A. 
Ill;  1  U.  G.  Jur.  2,  74;  Simpson  v.  Grant,  5  Grant,  267;  Dougall  v.  Lang,  5 
Grant,  292,  5,  9.)  The  court  may,  however,  in  a  proper  case  declare  the  patentee 
a  trustee,  and  not  permit  him  to  hold  a  purchase  made  in  breach  of  his  duty  for  his 
own  benefit,  although  the  Grown,  with  full  knowledge  of  the  facts,  has  decided  in 
his  favour.  (Dougall  v.  Lang,  5  Grant,  294.)  Although  the  Grown  will  be  per- 
mitted to  shew  mistake  in  law  or  fact,  in  respect  of  its  grant,  when  it  would  not  be 
open  to  an  individual  to  do  so,  still  the  evidence  must  not  be  such  as  to  make 
out  9k  prima  facie  case  only.     (Attorney-General  v.  Garbutt,  5  Grant,  181,  888.) 

It  would  seem  that  the  constitution  and  jurisdiction  of  the  heir  and  devisee  com- 
mission does  not  oust  the  jurisdiction  of  this  court  either  by  express  words  or  by 
necessary  implication  in  regard  to  the  repeal  of  letters  patent,  (McDiarmidv. 
JiicDiarmid,  9  Grant,  148,  el  $eq„)  where  the  question  as  to  the  jurisdiction  of  this 
court  in  such  cases  is  discussed.  The  heir  and  devisee  commissioners  being 
absolved,  by  8  Vie,  ch.  8,  from  observing  the  strict  letter  of  the  law,  a  patent 
issued  by  the  Grown,  upon  their  recommendation,  will  not  be  set  aside  on  the 
ground  of  error  or  improvidence  fW>m  the  mere  fact  that  the  grant  is  not  according 
to  the  strict  letter  of  the  law,  unless  perhaps  the  recommendation  be  so  unreasona- 
ble as  to  aflford  per  te  evidence  of  error  and  improvidence.  (Scene  v.  Hartrick,  7 
Grant,  161.) 

The  heir  and  devisee  commission  having  reported  that  the  heirs  at  law  of  A  were 
entitled,  and  the  Governor  in  Gouncil  having,  notwithstanding  such  report,  after- 
wards, on  the  report  of  the  Solicitor-General,  granted  a  patent  to  B,  the  court 
having  found  that  there  was  no  error  in  fact,  held  that  the  patent  was  properly 
issaed,  notwithstanding  the  finding  of  the  commission.  (McDiarmid  v.  McDiarmid, 
9  Grant,  144.) 

Patents  issued  to  a  purchaser  upon  a  right  of  pre-emption  obtained  by  fraudulent 
eoneealmeot  are  void.  If  a  party  knowing  that  another  person  claims  to  have  an 
adverse  right  to  pre-emption  of  Crown  lands,  or  that  there  are  circumstances  which 
may  give  5ie  other  such  right  applies  to  the  government  to  obtain  these  lands  and 
does  not  state  the  circumstances  giving  rise  to  such  adverse  claim  in  his  petition,  or 
otherwise  to  the  officers  of  the  government,  such  suppression  of  the  facts  will  in 
the  eye  of  a  court  of  equity  be  considered  fraudulent,  even  if  the  circumstances 
were  already  known  to  the  government,  and  if  a  patent  be  subsequently  issued 
»pon  snoh  application  it  will  be  declared  void.  (Attorney  General,  (Jamieson  rela- 
tor,) V.  MoNulty,  8  Grant,  824.)    This  case  was  followed  in  Attomey-General,  (Mo- 
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Gtrire,  relator,)  t.  MoNnltj,  by  Etten,  V.  C,  25  April,  1858,  not  jet  reported.    See 
also  Prootor  t.  Grant,  9  Grant,  26 ;  roTersed  on  re-hearing,  9  Grant,  224. 

(0  GENERAL  JURISDICTION. 

By  this  enactmen)  a  similar  jurisdiction  is  conferred  on  the  court  of  this  prorinee 
as  was  possessed  by  the  court  in  England  on  the  10th  of  June,  1857.  The  aet  2R) 
Vio.,  ch.  56,  hereinbefore  referred  to,  wa^  assented  to  on  that  day.  Though  not 
Tery  clear  whether  the  court  in  England  has  jurisdiction  in  the  oase  of  policies  of 
insurance,  the  court  here  held  in  Penley  t.  The  Beacon  Assuranoe  Company,  7 
Grant,  185 ;  5  U.  C.  L.  J.  214 ;  followiij^  the  practice  pursued  in  the  United 
States,  that  it  would  be  the  safe  course  to  assume  jurisdiction  in  such  cases  imtfl 
rectified  by  the  court  of  appeal. 

INJUNCTIONS 
iQimwttoni  to        27.  The  court  may  grant  an  injanction  to  stay  waste 
in  a  proper  case,  notwithstanding  that  the  partj  in  pos- 
session claims  by  an  adverse  legal  title.     20  Yic,  6Iju 
56,  sec.  4.  {u) 

WILLS. 

The  oOTMimjy       28.  The  court  shall  have  jurisdiction  to  try  the  valid^ 

of  wills.  of  last  wills  and  testaments,  whether  the  same  respect, 

real  or  personal  estate,  and  to  pronoance  such  wills  and 

testaments  to  be  void  for  fraud  and  undue  influence,  or 

otherwise,  in  the  same  manner  and  to  the  same  extent 

as  the  court  has  jurisdiction  to  try  the  validity  of  deeds 

^  and  other  instruments.     12  Vic,  ch.  64,  sec.  10.  (v) 

(u)  Previous  to  20  Vic.  ch  66 ;  it  would  seem  that  the  court  could  not  grant  aa 
iojunction  to  stay  waste,  where  the  party  in  possession  claimed  by  an  advene  legal 
tiUe ;  this  appears  from  Attorney-General  t.  McLaughlin,  cited  tn/ro,  which  case  is 
now  avoided  by  force  of  that  statute. 

There  are  many  cases  in  which  a  court  of  equity  wiU  interfere  by  injuncHen  to 
maintain  things  in  Hatu  quo  pendente  Ute^  not  only  where  the  title  of  the  plaintiff  to 
reUef  is  unquestioned,  but  even  where  that  title  is  doubtful,  provided  the  ooart  moi 
that  there  is  a  substantial  question  to  be  settled.  But  the  court  does  not  iotertot 
by  special  injunction  against  a  party  in  possession  claiming  adversely  to  the  plainti^ 
nor  on  the  other  hand  will  the  court,  as  a  general  rale,  so  interfere  in  favour  of  a 

?arty  in  possession  to  restrain  a  casual  trespass.    (Attomey-General  t.  McLangfaUni 
Grant,  34.) 

(v)  Prior  to  the  passing  of  12  Vic,  ch.  64,  the  court  had  no  jurisdiction  to  set 
aside  a  will  for  fraud  ;  the  courts  of  law  having  jurisdiction  in  oase  of  a  will  of  reel 
estate,  and  the  surrogate  court  having  jurisdiction  in  the  case  of  pertonid  estate; 
(Kenrick  v.  Bransley,  3  Bro.  P.  C.  858 ;  Webb  v.  Cleverden,  2  Atk.  424 ;)  the  tee- 
tion  of  that  act  here  consolidated,  however,  gives  this  court  oonouirent  juiisdiotiea 
in  such  cases. 
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ALIMONY. 

29.  The  court  shall  also  have  jurisdiction  to  decree  AnmoBTauj 
alimony  to  any  wife  who  would  be  entitled  to  alimony  <mt<UTora«. 
by  the  law  of  England,  or  to  any  wife  who  would  be  en- 
titled by  the  law  of  England  to  a  divorce  and  to  aliihony 
as  incident  thereto,  or  to  any  wife  whose  husband  lives 
separate  from  her  without  any  sufficient  cause  and  under 
earcumstances  which  would  entitle  her,  by  the  law  of 
England,  to  a  decree  for  restitution  of  conjugal  rights ; 
and  alimony  when  decreed  shall  continue  until  the 
forther  order  of  the  court.  7  Wm.  IV.,  ch.  2,  sec.  3 ; 
20  Vic,  ch.  56,  sec.  2.  (w) 


(tf)  The  Court  of  CBancery  haying  since  its  first  establishment  exercised  Jorisdio- 
tkm  in  oases  of  alimony,  refused  to  question  the  right  to  exercise  such  Jarisdiction 
in  a  dear  case  for  relief.  (Soules  v.  Soules,  2  Grant,  299.)  The  court  will  in  a 
proper  case  grant  interim  i^imony  pendente  Ute,  (Soules  t.  Soules,  8  Grant,  118.) 
Where  in  a  suit  for  a  separate  maintenance  interim  alimony  had  not  been  applied  for, 
Uie  court  refused  to  carry  the  aUowance  for  alimony  back  to  a  date  beyond  the  time 
of  making  the  decree.  (Ibid,^  8  Grant,  117.)  Interim  alimony  is  only  allowed 
npoo  such  a  scale  as  to  supply  the  reasonable  necessities  of  the  wife  pending  the 
suit.  (Ibid.,  8  Grant,  117.)  The  court  will  refer  it  to  the  master  to  fix  an  amount 
to  be  paid  to  the  plaintiff  Tor  alimony.  (English  t.  English,  6  Grant,  680.)  The 
eooduct  of  the  wife  should  weigh  much  in  determining  the  amount,  and  this  rule' 
it  a  reasonable  one  ;  the  court,  however,  has  adopted  the  husband's  income  as  the 
proper  guide  for  fixing  the  sum  to  be  paid,  (Severn  t.  ScTem,  7  Grant,  109,)  and 
where  tiiat  income  had  increased  to  such  an  extent  as  to  justify  an  additional  allow- 
anee.  the  iJlowance  was  increased  from  £25  to  £200.   (ticTern  t.  Seyem,  tupra.) 

As  to  desertion  coupled  with  cruelty  as  a  ground  for  relief.  (Severn  y.  ScTem, 
8  Grant,  481 ;  Jackson  v.  Jackson,  8  Grant,  499.) 

As  a  general  rule,  the  next  friend  who  institutes  the  suit  is  (whether  the  plaintiff 
be  successful  or  not)  entitled  to  costs  as  between  solicitor  and  client,  (Soules  t. 
Soules,  8  Grant,  120,  1 ;  McKay  t.  McKay,  6  Grant,  888,)  and  he  is  entitled  to  tax 
tbem  dediein  diem.  Where  the  plaintiff  in  an  alimony  suit  after  an  order  for  interim 
■limony  had  been  made,  returned  to  her  husband's  house  and  resided  there  for  some 
time,  but  was  afterwards  obliged  to  leave  by  reason  of  cruelty;  a  motion  to  set 
aride  the  interim  order  on  the  ground  of  condonation,  was  refused  with  costs. 
(MaxweU  y.  Biaxwell,  Grant's  Cham.  B.  27.) 

The  defendant  haying  signed  a  consent  to  an  order  being  made  direcUng  him  to 
pay  the  plaintiff  a  certMu  sum  for  alimony,  a  motion  was  made  in  chambers  for  aa 
cnder  in  terms  of  the  consent,  it  was  held  that  as  the  order  if  made  in  the  terms 
of  the  consent  would  amount  in  reality  to  a  decree,  the  matter  must  be  brought 
befbre  the  fuU  oourt.    (Craig  y.  Ciaig,  Grant's  Cham.  B.  41.) 

By  Con.  Stat.  U.  C,  ch.  24,  sees.  9  and  10,  p.  278,  it  is  proyided  :— 

'<  9.  In  suits  for  aUmony  instituted  after  this  act  takes  effect,  the  court  or  a  Jadg9 
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Sj^J^TiS?'       80.  i%0  po«e,  chap.  24,  respecting  arreet  and 
JJJJ'  *•       jwtoonmwe  /or  (fofit^  ^e^  page  278,  s.  9. 

LUNATICS. 

oumotivmtMm  .  81.  Ih  tho  caso  of  lunaticfl,  idiots,  and  penons  of  tm- 
sound  mind,  and  thmr  property  and  estates,  the  jnrisdio* 
tion  of  die  conrt  shall  inelude  that  irhieh  in  England  is 
conferred  upon  the  Lord  Chancellor  by  a  commissimi 
from  the  Grotm,  under  the  sign  manual.  9  Vio*,  ok* 
10,  sec.  1. 

HMwofd^iiuuk-  82.  The  word  ^Hunatio"  is  used  in  thesubseqamft 
sections  of  this  act  as  including  to  idiot  or  edier  pvtMtk 
of  unsound  mind.    9  Vic,  ch.  10,  sec.  1. 

83.  The  court  may,  on  sufficient  evidence,  declare  a 
^J^SmS^SI  person  a  lunatic  without  the  delay  or  expense  of  issidiig 

a  commission  to  enquire  into  the  alleged  lunacy,  except 
in  eases  of  reasonable  doubt.    20  Vic,  ch*  56,  se^  ^ 

84.  When  a  commbsion  has  been  issued  and  an  inqui- 
sition hereupon  tcftumed  into  oomrt,  by  whiefa  a  ] 


thereof  may  in  a  proper  case  order  a  writ  of  arrest  to  issoe  at  any  tfaaw  sfl«r  4h« 
bill  has  been  filed,  at&d  shall  in  the  order  fix  the  amount  of  baU  to  be  giTBH  bj 
the  defendant  in  order  to  prooore  his  discharge.    20  Vio.,  eh.  66,  mo.  8. 

« 10.  In  case  an  order  is  made  for  a  writ  of  arrest  in  a  soit  for  alimoBy,  tibe 
amount  of  the  bail  required  shall  not  exceed  what  may  be  considered  snffldent  to 
ooyer  the  amount  of  future  alimony  for  two  years,  besides  arrears  and  costs,  Imft 
may  be  for  less,  ai  the  discretion  of  the  court.    22  Vie,  ch.  88,  see  2.  (1668.)" 

Tlie  writ  of  airest  will  be  granted  ex  parte  by  a  judge  in  chambers  at  any  Uae 
after  bill  filed,  on  an  affidarit  rerifying  the  bill,  and  shewing  the  amount  of  tho 
d^endant's  property,  and  his  intention  to  lea^e  the  province.  The  sum  mentionefl 
in  the  writ  is  in  proportion  to  the  defendant's  means.  (Ham  t.  Ham,  4  IT.  C  L*  J. 
281.)  It  was  endorsed  for  £200  in  this  case,  the  defendant  haying  £226  in  stoelL,  and 
a  salary  of  £100  per  annum.  In  McDonald  y.  McDonald,  th/ro,  the  sum  menUontd 
for  bail  was  £1000. 

The  writ  of  anrest  granted  after  filing  a  bill  in  an  alimony  <fuit  romaias  in  foioe 
after  decree;  and  it  is  no  oli|jeotion  that  the  wife  resides  out  of  the  jcpnedietip^,  »■ 
dtnring  ooverttire  the  domicile  of  the  husband  is  the  domicile  of  the  wife.  (MoDott- 
ald  T.  McDonald,  5  U.  G.  L.  7.  B6.)  It  was  also  decided  in  the  Bwne  ease  roported 
in  Grant's  Cham.  R.  22,  that  the  bail  of  a  defendant  who  has  been  arrested  vpoB  a 
writ  of  arrest  cannot  be  discharged  from  their  bdnds  upon  Uie  deftodiint  tendeil&g 
MiMf  to  tho  ouftody  of  the  aheriff. 
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•  * 

10  Ibwid  hmatio^  in  case  any  one  entitled  to  traverse  tbeJ^SSS^** 
inqniaition  desires  to  do  so^  he  may  within  three  months  ^^'''*^* 
firom  the  day  of  the  return  and  filing  of  the  inqnisition, 
present  a  petition  for  that  purpose  to  the  court,  and  the 
^onrt  shall  hear  and  determine  the  petition,  subject  to 
fdlowing  provisions;    9  Vic*,  €k.  10,  sec.  2. 

1*  Ineve^y  order  giving  effeet'to  such  petition,  theTinMtoto 
>  shall  limit  a  time  not  exceeding  six  months  from^'"''*^ 
tbe  date  of  the  order,  within  which  the  person  desuring 
to  traverse,  and  all  other  proper  parties,  shall  proceed 
to  the  trial  of  the  traverse ;  but  the  court  may  under 
tiie  iq>ecial  drcumstances  of  any  case,  and  upon  a  peti- 
tism  being  presented  for  that  purpose,  and  upon  the  cir- 
comstanees  being  sidbstanliated  upon  affidavit,  allow  the 
traverse^  be  had  or  tried  after  the  time  limited;  aq4 
ia  aooh  special  case,  the  court  may  make  such  orders  as 
seem  >ust;  9  Vie.,  aix.  10,  sec.  d. 

2.  The  trial  msy  be  ordered  to  take  place  in  ^^J^^^^^^ 
cowt  of  record  in  Upper  Canada,  or  btfore  a  judge  of^^^Sl^. 
the  Court  of  Chanc^y  with  the  aid  of  a  jury,  according  ^^i'"'*^ 
to  ike  circumstances  of  the  case  and  the  situation  of  the 
parties ;  9  Vic,  oh,  10,  sec.  8 ;  20  Vic,  ch.  66,  sec  13. 

8.  The  court  may  order  that  the  person  to  traverse,  what  Menrity 
if  he  is  not  the  party  who  has  been  found  lunatic,  shall,  ^i^SH^ 
wi&in  COM  month  after  the  date  of  the  order,  file  with 
the^ registrar. aftthe  oomrt  a  bond,  with  one  or  more  sure- 
ties>  in  favour  of  the  registrar  for  the  time  being,  and 
conditioned  for  all  proper  parties  proceeding  to  thp  trii^l 
of  the  traverse  within  the  time  limited ;  such  bond  before 
the  filing  thereof  being  improved  of  and  certified  to  be 
/Kifficient  by  the  judge  of  the  county  court  of  the  county 
in  which  the  parties  reside,  or  by  one  of  the  judges  or 
masters  of  the  Court  of  Chancery ; 

4.  Every  person  who  does  not  present  his  petition,  <Mr^^j^^^^ 
who  neglects  to  give  the  security,  or  who  does  not  pro-^ 
^eed  to  the  trial  of  the  traverse,  within  the  times  reiq^- 
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»  • 

tively  limited  therefor,  and  the  heirB,  exeeatora  and 
administrators  of  eyery  such  person,  and  all  others 
claiming  through  him,  shall  be  absolutely  barred  of  tlie 
right  of  trarerse.  9  Vic,  eh,  10,  sec.  8. 
^  85.  In  case  the  court  declares  a  person  a  lunatic  with- 
out issuing  a  commission,  any  person  who  might  trarerse 
an  inquisition  to  the  same  effect,  may  move  against  the 
order  containing  the  declaration,  or  may  appeal  there- 
from, as  the  case  requires ;  and  the  right  so  to  more  or 
appeal  shall  as  to  time  be  subject  to  the  same  rules  as 
the  right  to  tra?erse.  20  Yic,  ch.  56,  sec.  5. 
86.  Jn  case  the  court  be  dissatisfied  with  the  yerdiot 

tognaud."  rctumcd  upon  a  traverse,  the  court  may  order  a  new 
trial,  or  more  than  one  new  trial  as  in  other  cases.  9 
Vic,  ch.  10,  sec  4.  ^ 

Piof«tjofiiuM*  87.  In  order  to  afford  due  protection  to  the  property 
of  lunatics,  the  following  provisions  shall  in  every  ease 
be  observed.    9  Vic,  ch.  10,  sec  6. 

SUS'S^  tfi*  •'■•  '^^^  committee  of  the  estate  shall  give  two  or  more 
responsible  persons  as  sureties,  in  double  the  amount  of 
the  personal  estate,  and  of  the  annual  rents  and  jMrofits 
of  the  real  estate,  for  duly  accounting  for  the  same  oaee 
in  every  year,  or  oftener  if  required  by  the  court;  and 
the  security  shall  be  taken  by  bond  or  recognisanoe  in 
the  name  of  the  registrar  of  the  court  for  the  time  betag, 
in  such  manner  as  the  court  or  a  master  thereof  may 
direct,  and  the  same  shall  be  filed  in  the  office  of  the 
registrar. 

Th*  eommitut       2.  The  Committee  of  the  estate  shall,  within  six  months 

to^ySiS^  after  being  appointed,  file  in  the  office  of  the  registrar  a 
true  inventory  of  the  whole  real  and  personal  estate  of 
the  lunatic,  stating  the  income  and  profits  thereof,  and 
setting  forth  the  debts,  credits  and  effects  of  the  lunatte, 
so  far  as  the  same  have  come  to  the  knowledge  of  the 
committee ; 
8.  If  any  property  belonging  to  the  estate  be  dis- 
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eoTered  after  the  filing  of  an  inyentory,  the  committee  ^J^j^^Jf^ 
flhall  file  a  true  accoiint  of  the  same  from  time  to  time,  '*^' 
as  the  same  is  disooyered ;  and 

4.  Every  inventory  shall  he  verii^pd  by  the  oath  of  ^ij!^'"**^'" 
the  committee.    9  Yic,  eh.  10,  sec.  6. 

88.  Whenever  the  personal  estate  of  a  lunatic  is  not  wben  < 


sufficient  for  the  discharge  of  his  debts,  the  following  d^bti.        '^ 
steps  may  be  taken ;  9  Vic,  ch.  10,  sec.  7 : 

1.  The  committee  of  his  estate  shall  petition  foroommittM  to 
authority  to  mortgage,  lease  or  sell  so  much  of  the  realtomortgictor 
estate  as  may  be  necessary  for  the  payment  of  such  debts ; 

2.  Such  petition  shall  set  forth  the  particulars  and  what  tiMpttt* 
amount  of  the  estate  real  and  personal  of  the  lunatic,  **^'''*****^*''^ 
the  application  made  of  any  personal  estate,  and  an 

account  of  the  debts  and  demands  against  the  estate ; 

8.  The  court  shall,  by  one  of  the  masters,  or  other.  JJ«  *'3]*4^^^ 
irise,  enquire  into  the  truth  of  the  representations  made 
in  the  petition,  and  hear  all  parties  interested  in  the  real 
estate; 

4.  If  it  appears  to  the  court  that  the  personal  estate  if  paioaaicttett 
is  not  sufficient  for  the  payment  of  debts,  and  that  ^^cj^teBujb* 
same  has  been  applied  to  that  purpose  as  far  as  the  cir- 
emnstances  of  the  case  render  proper,  the  court  may 

order  the  real  estate  or.  a  sufficient  portion  of  it  to  be 
mortgaged,  leased  .or  sold  either  by  the  committee  or 
otherwise; 

5.  The  court  shall  direct  the  committee  to  discharge  DeMg  to  be  paid 
such  debts,  out  of  the  money  so  raised,  and  the  court  r**^**^*^ 
may  order  the  committee  to  execute  conveyances  of  the 
estate,  and  to  give  security  for  the  due  application  of 
the  money,  and  to  do  such  other  acts  as  may  be  neces- 
sary in  such  manner  as  the  court  may  direct ;  and 

6.  In  the  application  of  any  moneys  so  raised,  thejj^y" 
debts  shall  be  paid  in  equal  proportion  without  giving « 
any  preference  to  those  which  are  secured  by  sealed  in- 
struments. 
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ifiOMsiiotviif-.  80.  When  the  personal  estate,  and  the  cents,  woflti 
tdn  tiM  ioBatk^«nd  ineome  of  the  real  estate  of  the  Innatio  are  innA- 
rnajb*  applied,  ciont  for  his  maintenance  or  that  of  his  fiunily,  or  fisr 
the  education  of,  his  children^  an  iq^i^eation  may  be 
made  by  the  committee,  or  by  any  member  of  the  £mauij 
of  the  lunatic,  that  ike  committee  be  authorised  or 
directed  to  mortgage  or  sell  the  whole  or  part  of  tiM 
real  estate,  as  may  be  necessary ;  upon  whioh  die  lilEe 
referenoe  and  proceedings  shall  be  had,  and  a  like  osder 
made,  as  for  the  payment  of  debts.  9  Vic,  eh.  10,  sea  8. 
40«  Incaseof  any  mortgage,  lease  or  sale  being  made, 


'^    ?tl    the  lunatic  and  his  heirs,  next  of  kin,  devisees,  legatees, 


executors,  administrators  and  amgns,  shall  hare  the  lake 
interest  in  the  surplus  which  remains  <^  the  moaej  raised 
as  he  or  they  would  hare  in  the  estate,  if  no  mortgage^ 
lease  or  sale  had  been  made ;  and  sudi  money  shall  be 
of  the  same  nature  and  charai^er  as  the  estate  mortgaged, 
leased  or  sold;  and  the  court  may  make  snoh  orders,  as 
are  necessary  for  the  due  application  of  the  surplus.  9 
Yic,  ch.  10,  sec  9. 
wkMAhMitfo  41.  When  a  lunatic  is  seised  or  posseeswl  of  real  estate, 
■Ki^tgtgM  ul  by  way  of  mortgage,  or  as  a  trustee  for  others  in  any 
Ml,  MA  how^.  manner,  the  committee  may  apply  to  the  court  for  antko- 
rity  to  conyey  such  real  estate  to  the  person  entitled 
thereto,  in  such  manner  as  the  court  may  direot;  and 
thereupon  the  like  proceedings  shall  be  had  aa  in  the 
case  of  an  application  to  sell  the  real  estate ;  and  the 
Qourt  upon  hearing  all  the  parties  interested  may  order 
a  eonveyanee  to  be  made ;  and  on  tixe  application,  by 
bill  or  petition,  of  any  person  entitled  to  a  ccaTeyanee, 
the  committee  may  be  compelled  by  the  court,  aiiiet 
hearing  all  pieties  interested,  to  execute  the  conyeyanoe. 
9  Vic.,  cb.  10,  sec.  10. 
toitrnmtnte         42.  JBTcry  couYeyanoe,  mor^ge,  lease  and  i 


oMnattMto  U  made  by  the  committee  under  direction  of  ike  court,  pur- 
*^  suant  to  any  of  the  provisions  of  this  act,  shall  be 
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Tvfid  as  if  execnted  by  the  lunatic  when  of  sound  mind. 
9  Yic^  ch.  10,  see.  11. 

4S.  The  court  may  compel  the  specific  performance  of  sp«^ 
muj  eonlraot  made  by  a  lunatic  while  capable  of  contract- p«im  in 
ifig^  and  may  direct  the  committee  to  execute  all  necee- 
Bsrj  cKmyeyaaces  for  the  purpose;  and  the  purchase 
money,  or  so  much  thereof  as  remains  unpaid,  shall  be 
pgad  to  the  committee  or  otherwise  as  die  court  directs. 
9  Vic,  ch.  10,  sec.  12. 

44*  The  court  may  order  any  expenses  and  costs  ofooatenid  i 
and  rdating  to  the  said  petitions,  orders,  directions  anddefrajed.   " 
oonTeyances  to  be  paid  and  raised  from  the  lands,  rents 
or  personal  estate  of  the  lunatic,  in  respect  of  which  the 
same  were  respectiyely  made,  in  such  manner  as  the 
ce«rt  thinks  proper.    9  Yic.,  oh.  10,  sec.  18.  {z) 

PABTITION. 

45.  I  reirard  to  the  partition  and  sale  of  estates  ofptttitkmaad 
joint  tenants,  tenants  m  common  and  coparceners,  thei  ' 
court  shall  possess  the  same  jurisdiction  as  by  the  laws 
of  England  on  the  tenth  of  August,  one  thousand  eight 
hittdred  and  fifty,  was  possessed  by  the  Court  of  Chan- 
cery in  England,  and  also  as  by  the  laws  of  Upper  Ca- 
nada is  possessed  by  the  Courts  of  Queen's  Bench  and 
Common  Pleas  or  by  the  County  Courts.  13  &  14  Yic, 
ch.  50,  sec.  4. 


(x)  Committees  of  the  persons  and  estates  of  Innatios,  idiots,  snd  persons  of 
vDMrnnd  mind,  are  to  be  appointed  in  the  same  manner,  as  nearly  as  circomstancet 
win  permit,  as  reoeiTers  are  appointed  by  the  coort.  See  Order  XXXVUL  of  tiit 
Orders  of  1863,  and  notes  p.  175,  supra. 

The  jodge  in  chambers  granted  an  application  fbr  a  o^m^srion  tU  Umaii» 
inqiiirendo;  the  Orders  of  June,  1858,  giTiog  to  a  jndge  in  chambers  authority  to 
aoC  in  snoh  a  matter.     {Re  Stnart,  4  Grant,  44.) 


Where  the  estate  of  a  person  who  has  been  found  to  be  a  lunatic  is  of  i 
amount,  the  coort  wiU  combine  in  one  reference  to  the  master  all  the  t 
enquiries,  although  the  scTcral  ol^ects  are  in  Snc^d  the  sul^ects  «f  tetinct  and 
Mffurate  references.    {B$  Duggan,  2  Grant,  622.) 
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^  ofdMTM  4g^  In  g„eh  cases,  any  decree,  order  or  report  by 
which  a  partition  or  sale  is  declared  or  eflfected,  or  any 
deed  executed  by  the  master  of  the  court,  to  giro  effect 
to  such  partition  or  sale,  shall  have  the  same  effect  at 
law  and  in  equity  as  the  record  of  a  return  in  the  Oonrt 
of  Queen's  Bench  or  Common  Pleas  or  in  the  Comity 
Court  has  in  matters  of  partition,  or  as  sheriff's  deeds 
?  now  have  in  other  cases.     18  k  14  Yic,  ch.  60,  sec  4. 

■JJJiJ^J^  47,  Any  partition  or  sale  made  by  the  court  shall  be 
toiMboaad.  ^  effectual  for  the  apportioning  or  conveying  away  of 
the  estate  or  interest  of  any  married  woman,  in£ant  or 
lunatic,  party  to  the  proceedings  by  which  the  sale  <Hr 
partition  is  made  or  declared,  as  of  any  person  compe- 
tent to  act  for  himself.  18  k  14  Yic,  ch.  50,  sec  6. 
COM  eqpyof  d»-  48.  An  offico  copy  of  the  decree,  order  or  report  de- 
*^  ^  daring,  a  partition,  shall  be  sufficient  evidence  in  all 
courts  of  the  partition  declared  thereby,  and  of  the 
several  holdings  by  the  parties  of  the  shares  thereby 
allotted  to  them.     18  &;  14  Yic,  ch.  50,  sec.  4.  (y) 


(y)  See  20  Vio.,  oh.  LXT.,  sec.  15»  Con.  Stats.  U.  C,  ch.  LXXXVL,  p.  861.  Bj 
this  enactment  it  is  provided  that  any  Joint  tenant,  tenant  in  common  or  copuroeD«r« 
or  the  agent  of  anj  person  or  guardian  of  any  minor  may  file  a  petition  in  any  of 
the  superior  courts  of  law  or  equity,  or  In  the  county  court,  according  to  the  pontion 
of  ^e  lands  praying  for  a  partition  or  sale.  This  proceeding  may  1^  by  bill,  whioh 
in  reality  is  a  petition.  (Bennett  t.  Bennett,  8  Grant,  446.)  The  application  may, 
howcTer,  be  made  by  petition  without  bill  or  suit  as  provided  by  Con.  Stata,  U.  C, 
ch.  LXXXVL  Esten,  V.  C,  said,  In  re  Foster,  €hrant*s  Cham.  B.  108;  8  U.  G.  L. 
J.  189 ;  '*  The  court  will  use  its  own  machinery  for  carryiog  the  purposes  of  this  act 
into  effect,  so  far  as  possible  consistently  with  the  express  directions  of  the  act,  of 
which  the  proYisions  are  somewhat  singular,  and  do  not  appear  to  have  been  neeea- 
sary,  or  to  have  effected  any  improvement  in  the  practice  as  far  as  courts  of  equity 
are  concerned."  The  learned  judge  also  decided  in  the  last  cited  case,  that  iind«r 
the  authority  of  the  act  last  referred  to,  partition  when  ordered  was  to  be  made  by 
the  **  real  representative."  That  the  question  whether  partition  or  sale  should  ba 
ordered  was  proper  to  be  referred  to  the  "  real  representative,"  who  was  to  maka 
sale  if  order^,  but  that  the  court  might  order  a  sale  in  the  first  instance  if  it  saw  fit 

Where  on  the  hearing  of  a  regular  cause  for  partiUon  of  land,  (not  an  appHeaticii 
under  the  last  mentioned  act,)  it  was  shewn  that  the  estate  was  of  such  a  natnra 
that  it  could  not  be  divided  without  prejudice  to  the  owners,  the  court,  witho«t 
waiting  for  any  return  to  that  effect  firom  Uie  **real  representative,"  ordered  ^k% 
lands  to  be  sold  by  the  master  in  the  usual  manner.  (Bennett  ▼.  BenaetL  8 
Grant,  447.)* 
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INFANTS. 

48*  The  court  shall  also  have  jurisdiction  respecting  Tb«ea«tod7of 
ibe  custody  of  infants  in  the  cases  and  subject  to  the*''^^ 
proyisions  mentioned  in  the  statute  relating  to  the  cus- 
tody of  infants.     18  Vic,  ch.  126.  (z) 

50.  When  an  infant  is  seised  or  possessed  of  or  en-AMieoftfM 

MtatM  of  mlsoN 

titled  to  any  real  estate  in  fee,  or  for  a  term  of  years,  ornti^toMtho. 

otherwise  howsoever,  in  Upper  Canada,  and  the  court  is 

of  opinion  that  a  sale,  lease,  or  other  disposition  of  the 

fame  or  of  any  part  thereof,  is  necessary  or  proper  for 

the  maintenance  or  education  of  the  infant,  or  that,  by 

reason  of  any  part  of  the  property  being  exposed  to 

waste  and  dilapidation,  or  to  depreciation  from  any  other 

cause,  his  interest  requires  or  will  be  substantially  pro- 

moted^by  such  disposition,  the  court  may  order  the  sale, 

or  the  lettirg  for  a  term  of  years,  or  other  disposition  of 

sich  real  estate  or  any  part  thereof,  to  be  made  under 

the  direction  of  the  court  or  one  of  its  oflicers,  or  by  the 

guardian  of  the  infant,  or  by  any  person  appointed  by 

tiie  court  for  the  purpose^  in  such  manner  and  with  such 

restrictions  as  to  the  court  may  seem  expedient,  and  may 

order  the  infant  to  convey  the  estate  as  the  court  thinks 

proper.     12  Vic,  ch.  72,  sees.  1,  2 ;  18  &  14  Vic,  ch. 

60,  sec  8.  (a)  / 

See  as  to  earrying  oat  a  decree  for  partition  which  omitted  to  direct  the  ezecation 
of  eoiiTeyancea.    (O'Lone  t.  O'Lone,  2  Grant,  642.) 

(f)  The  act  respecting  the  appointment  of  guardians  and  the  cnstodj  of  infants 
is  Con.  8Ut8.  U.  C,  ch.  LXXIT.  sees.  8,  9,  10,  11.,  for  which  and  notes  thereon 
tee  infra.  ^ 

Tlie  Conrt  of  Chancery  will  upon  the  petition  of  the  guardian  dalj  appointed  bj 
the  conrt  of  probate  or  surrogate,  interfere  summarily,  and  order  the  person  of  the 
infant  to  be  deliverpd  into  the  custody  of  such  guardian,  when  there  is  danger  of  the 
inTknt  being  remoTed  out  of  the  jurisdiction,  although  no  suit  is  pending  in  court 
respecting  the  infant's  estate.  {Rt  Gillri^  8  Grant,  279.)  Although  the  court  is  in 
the  habit  of  paying  respect  to  the  wishes  and  directions  of  a  testator  in  reference  to 
the  guardianship  and  care  of  his  children,  it  will  not  do  so  when  it  is  clearly  shewn 
that  n  compliance  therewith  would  be  prejudicial  to  the  happiness  and  moral  trainiJog 
of  the  infknts.     (Anon.,  6  Grant,  682.) 

(a)  Bee  Order  XXXVIL  of  the  Orders  of  1858,  p.  166,  tt  teq,  n^a.    This  Onler 
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to^'Si^'**'*^  61.  But  no  sale,  lease,  or  other  disposition  shall  be 
made  against  the  provisions  of  any  will  or  conveyance 
by  which  the  estate  has  been  devised  or  granted  to  the 
infant  or  for  his  nse.     12  Vic,  ch.  72,  sec.  2. 

Tb€MpiicaUon       52.  The  application  shall  be  in  the  name  of  the  infant 

Mend  or  guar-  by  his  ncxt  friend,  or  by  his  guardian ;  but  shall  not  be 
made  without  the  consent  of  the  infant  if  he  is  of  the  age 
of  seven  years  or  upwards.    12  Vic,  ch.  72,  sec.  1.  (6) 

SS?1IL!!S*K?*       58i  Where  the  court  deems  it  convenient  that  a  con- 

rate  for  an  ln> 

pStttedu^  ^  *^  veyance  should  be  executed  by  some  person  in  the  place 
of  the  infant,  the  court  may  direct  some  other  person  in 
the  place  of  the  infant  to  convey  the  estate.  12  Yic, 
ch.  72,  sec.  8. 


proTides  for  the  mode  of  proceeding  under  this  act  In  re  Boddj,  4  Qraoi,  144 ;  a 
petition  was  presented  in  this  case  under  this  section,  praying  for  the  sale  of  the  real 
estate,  descended  to  the  infant  and  for  the  appointment  of  the  mother  as  guardian. 
But  thn  court  refused  to  direct  a  sale  of  the  real  estate  of  an  infant  merely  becaoae 
the  ancestor  was  indebted,  and  held  that  it  must  be  shewn  that  the  estate  will  sua- 
tain  loss,  or  that  the  creditors  are  about  to  enforce  payment  of  their  desiands  byaoii. 

In  re  Kennedy,  Grant's  Cham.  R.  97 ;  8  U.  C.  L.  J.  188,  it  was  held  that  in  af^Iy- 
ing  for  a  sale  of  real  estate  settled  upon  infants,  the  mother  by  whom  the  appli- 
cation was  made,  should  join  in  the  conyejance  for  the  purpose  of  turreadeniig 
the  life  interest  vested  in  her  under  the  settlement. 

In  directing  the  sale  of  infants'  real  estates,  the  court  is  not  goTemed  by  the 
consideration  of  what  is  most  for  their  present  comfort,  but  what  is  for  their 
ultimate  benefit.  The  court  will  order  a  sale  of  a  portion  of  an  infant's  estate  to  sare 
the  rest  when  it  is  made  to  appear  to  be  for  the  benefit  of  the  infant  (In  re 
McDonald,  Grant's  Cham.  R.  97 ;  8  U.  C.  L.  J.  188.) 

TVhere  a  contract  for  the  sale  of  infant's  estate  had  been  approred  of  by  the 
court,  it  was  held  unnecessary  for  the  purpose  of  obtaining  a  decree  for  spec  fto 
performance  either  to  allege  or  prove  that  the  sale  was  a  proper  one  under  this 
section.    (McDonald  t.  Garrett,  8  Grant,  290.) 

(b)  Order  XXXVU.,  sec.  2,  provides  that  <<  The  petition  is  to  be  presented  bj 
the  guardian  of  the  infant,  or  by  a  person  applying  by  the  same  petition  to  be 
appointed  guardian,  as  hereinafter  provided,"  and  sec.  6  of  the  same  Order  provides 
that,  **  When  the  infant  is  above  the  age  of  seven  years  he  is  to  be  examined  apart 
upon  the  maiter  of  the  petition,  and  his  consent  thereto,  by  the  judge  or  master, 
as  the  cape  may  be ;  and  his  examination  is  to  be  stated  to  have  been  taken  under 
these  orders,  and  is  to  be  annexed  to  and  filed  with  the  petition.  Where  the  infant  ii 
under  the  age  of  seven  years,  the  fact  is  to  be  certified  by  the  judge  or  master 
before  whom  he  has  been  produced."  For  the  form  of  petition  aee  p.  892,  et  9eq, 
iupra. 
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54.  Every  Buch  conveyance  whether  executed  hy  the,^^^2?5^ 
infant  or  some  person  appointed  to  execute  the  same  in^^*"^ 

his  place,  shall  be  as  effectual  as  if  the  infant  had  exe- 
cuted the  same,  and  had  been  of  the  age  of  twenty-one 
years  at  the  time.     12  Vic,  ch.  72,  sec.  3.  ^ 

55.  The  moneys  arising  from  any  such  sale,  lease,  orTbeoonrttods. 
other  disposition,  shall  be  laid  out,  applied  and  disposed  tton  o/t£^pro- 
of  in  such  manner  as  the  court  directs.     12  Vic,  ch.  72, 

sec*  ^. 

56.  On  any  sale  or  other  disposition  so  made,  the  The  quality  of 

*^  *  surpliit  noBejf 

money  raised,  or  the  surplus  thereof,  shall  be  of  the  same  JKJ^"^®'  "^ 

nature  and  character  as  the  estate  sold  or  disposed  of, 

and  the  heirs,  next  of  kin,  or  other  representatives  of  the 

infant,  shall  have  the  like  interest  in  any  surplus  which 

may  remain  of  the  money  at  the  decease  of  the  infant,  as 

they  would  have  had  in  the  estate  sold  or  disposed  of  if 

no  sale  or  other  disposition  had  been  made  thereof.     12 

Vic,  ch.  72,  sec  5. 

67.  K  any  real  estate  of  an  infant  is  subject  to  dower,  J^o^^^jJ^ 
and  the  person  entitled  to  dower  consents  in  writing  to  "**y  **  °'~'*- 
accept  in  lieu  of  dower  any  gross  sum  which  the  court 
thinks  reasonable,  or  the  permanent  investment  of  a 
reasonable  sum  in  such  manner  that  the  interest  thereof 
be  made  payable  to  the  person  entitled  to  dower  during 
her  life,  the  court  may  direct  the  payment  of  such  sum  in 
gross  or  the  investment  of  such  other  sum  out  of  the 
proceeds  of  the  sale  of  the  real  estate  of  the  infant.  12 
Vic,  ch.  72,  sec  6. 

SPECIAL  PROVISIONS  RESPECTING  MORTGAGES. 
58.  Whereas  the  law  of  England  was  at  an  early  SiMai  proTi- 
period  introduced  into  Upper  6anada,  and  continued  to"*^?ft|K*ui 
be  the  rule  of  decision  in  all  matters  of  controversy  rela-*tt»  March,  imt. 
tive  to  property  and  civil  rights,  while  at  the  same  time, 
from  the  want  of  an  equitable  jurisdiction,  until  the  fourth 
day  of  March,  one  thousand  eight  hundred  and  thirty- 
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86T6n,  it  was  not  in  the  power  of  mortgagees  to  foreolote^ 
and  mortgagors  out  of  possession  were  unable  to  avail 
themselves  of  their  equity  of  redemption,  and  in  oonse^ 
quence  of  the  want  of  these  remedies  the  rights  of  the 
respective  parties,  or  of  their  heirs,  executors,  adminis- 
trators or  assigns,  may  be  attended  with  peculiar  equita- 
ble considerations,  as  well  in  regard  to  compensation  for 
improvements,  as  in  respect  to  the  right  to  redeem,  de- 
pending on  the  circumstances  of  each  case,  and  a  strict 
application  of  the  rules  established  in  England  might  be 
attended  with  injustice ;  the  court  shall  have  authority 
in  every  case  of  mortgage,  where,  before  the  said  fourdi 
day  of  March,  one  thousand  eight  hundred  and  thirty- 
seven,  the  estate  had  become  absolute  in  law,  by  failure 
in  performing  the  condition,  to  make  such  decree  in 
respect  to  foreclosure  or  redemption,  and  with  regard  to 
compensation  for  improvements,  and  generally  with 
respect  to  the  rights  and  claims  of  the  mortgagor  and 
mortgagee,  and  their  respective  heirs,  executors,  admia- 
istrators  or  assigns,  as  may  appear  to  the  court  just  and 
reasonable  under  all  the  circumstances  of  the  case,  aeb- 
ject,  however,  to  appeal  by  either  party.  7  Wok  IV., 
ch.  2,  sec.  11.  (c) 


(e)  See  MoLellan  ▼.  Maitland,  1  Grant,  268;  8  Grant,  164.  In  1821  the  plaintiff 
mortgaged  three  properties  in  Belleville,  Kingston,  and  Camden,  respeetivelj,  to 
aeoure  a  debt  pajable  in  the  following  year ;  it  was  not  then  paid.  Payment  waa 
orcently  demanded,  and  the  mortgagees  being  in  great  pecuniary  difficaltiea  told 
and  conveyed  with  absolute  coveunnts  for  title  the  property  in  Belleville  for  wlia4 
appeared  to  be  about  its  value  at  the  time,  and  they  gave  credit  for  the  amount  oa 
the  mortgage ;  this  property  afterwards  passed  through  several  hands,  and  was 
boughs  by  the  present  owner  in  1837,  wbo  subsequently  made  considerable  improve- 
ments on  it  and  dealt  with  it  as  absolute  owner;  it  was  held  that  this  property  was 
not  redeemable  by  the  mortgagor  on  a  bill  filed  in  1840,  and  that  the  effect  of  the 
Bale  and  transfer  by  the  mortgagees  of  portions  of  the  mortgaged  propertj  wne  to 
transfer  to  the  purchasers  a  part  of  the  mortgage^ebt  proportioned  to  the  value  of 
the  property  transferred  as  compared  with  the  value  of  the  whole  property 
mortgaged.  See  nlso  Clute  ▼.  Macaulay,  4  Grant,  410;  Smyth  t.  Simpson,  1 
Grant,  £.  &  A.  pp.  9-172;  5  Grant,  104  ;  2  U.  C.  Jur.  129 ;  App.  1 ,  7  Moore,  P.  0, 
206 ;  which  decides  that  the  Court  of  Chancery  may  under  this  section,  (wUeh 
was  the  11th  section  of  7  Wm.  IV.,  ch.  2,  **The  Chancery  Aot»")  onuor  certain 
oircnmstances  refuse  redemption,  notwithstanding  twenty  years  have  not    ' 
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DORMANT  EQUITIES. 

69.  Whereas  by  the  act  to  establish  the  Court  of  J^J^J;,^ 
Chancery  in  Upper  Canada,  it  was  provided  that  theJJJJS^^^ 
mles  of  decision  in  the  said  court  should  be  the  same  as*****^ 
governed  the  Court  of  Chancery  in  England;  and 
whereas  in  regard  to  claims  upon,  or  interests  in  real 
estate  arising  before  the  said  date,  it  is  just  to  restrict 
the  ftiture  application  of  the  said  rules  of  decision  to 
caaes  of  fraud,  and  in  regard  to  other  cases,  it  is  expe- 
dient to  extend  thereto,  in  manner  hereinafter  provided, 
the  authority  so  given  to  the  court  as  aforesaid  in  case 
of  mortgages :  therefore,  no  title  to  or  interest  in  real 
estate  which  is  valid  at  law,  shall  be  disturbed  or  other- 
wise affected  in  equity  by  reason  of  any  matter  or  upon 
any  ground  which  arose  before  the  fourth  day  of  March, 
A.  D.  one  thousand  eight  hundred  and  thirty-seven,  or 
for  the  purpose  of  giving  effect  to  any  equitable  claim, 
interest  or  estate,  which  arose  before  the  said  date, 
unless  there  has  been  actual  and  positive  fraud  in  the 
party  whose  title  is  sought  to  be  disturbed  or  affected. 
18  Vic,  ch.  124,  sec.  1. 

60.  In  regard  to  any  other  equitable  claim  or  rigl^ 
which  may  have  arisen  before  said  date,  the  court  shall  to  otb«reqaua- 

*^  bit  elalau: 

have  authority  (subject  to  appeal)  to  make  such  decree 
as  may  appear  to  the  court  just  and  reasonable,  under 
all  the  circumstances  of  the  particular  case,  provided  that 
the  suit  be  brought  within  twenty  years  from  the  time 
when  the  right  or  claim  arose  ;  and  no  further  time  shall 
bo  allowed  for  bringing  any  such  suit,  notwithstanding 
any  disability  of  the  claimant  or  of  any  one  through 
whom  his  right  accrued.     18  Vic,  ch.  124,  sec.  2.  {d) 

ginoe  the  mortgagor  went  out  of  possession.  (Arkell  ▼.  Wilson,  6  Grant,  470; 
aflBrmed  on  appeal,  7  Grant,  270;  Walton?.  Bernard,  2  Grant,  844,348;  HaU 
T.  ColdweU,  8  U.  0.  L.  J.  93.) 

(d)  In  Sileox  t.  SeUs,  6  Grant,  287 ;  4  U.  C.  L.  J.  17 ;  it  waa  held  that  this  aot 
f«lattiig  to  domant  eqoitieiy  applied  only  to  oases  where  the  eanie  of  suit  arete 
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before  the  pMsing  of  the  Chanoery  act,  (4th  March,  1887.)  In  this  case  it  appeared 
that  the  locatee  of  lands  of  the  Crown  contracted  to  sell  a  portion  thereof,  the 
consideration  for  which  was  paid,  but  he  continaed  to  hold  possession  of  the  lands 
until  the  year  1855,  when  the  heirs  of  the  bargainee  filed  a  bill  to  enforce  specifio 
performance  of  the  contract,  the  patent  from  the  Crown  haTing  been  issued  in  1880. 
The  court  dismissed  the  bill  with  costs.  Spragge,  V.  0.,  said,  **  The  act  seems  to 
apply  to  real  estate  only,  which  it  diTides  into  two  classes,  the  one  where  there  has 
been  actual  and  positive  fraud,  the  other  where  there  has  not.  It  applies  only 
to  cases  where  the  cause  of  suit  arose  before  the  passing  of  the  Chancery  act  The 
first  section  (59)  applies  to  cases  of  actual  fraud,  and  proTides  that  no  suit  sliall  be 
brought  for  cases  arising  before  1887,  unless  there  has  been  actual  fk«nd.  The  ' 
second  clause  (section  60,  j  where  there  has  been  no  actual  fraud,  and  enables  the 
court  to  deaLwith  them,  as  they  may  deem  reasonable  and  just,  if  the  suit  is  brought 
within  twenty  years,  and  the  suit  must  be  brought  within  twenty  years  notwith- 
standing disabilities." 

In  Attorney-General  ▼.  Grasett,  6  Grant,  485,  it  wns  held  that  express  trosts  are 
not  within  the  statute  relating  to  dormant  equities.  In  Wragg  t.  Beckitt,  on  appeal 
from  the  Court  of  Chancery,  7  Grant.  220 ;  5  U.  C.  L.  J.  181, 209;  (reported  in  court 
below  Beckitt  j,  Wragg,  6  Grant,  454 ;)  although  it  was  not  material  to  the  deoisioa 
of  the  case,  which  was  very  far  from  being  an  exprett  trust  between  the  parties, 
nevertheless  the  court  gave  a  very  strong  opinion,  and  would  have  so  held,  bad  it 
been  necessary,  that  the  language  of  this  act  embraced  express  as  well  as  implied 
trusts.  After  this  case  was  decided,  the  Court  of  Chancery,  in  Caldwell  v.  Hall,  6 
U.  C..L.  J.  141,  again  held,  first,  that  this  statute  does  not  apply  to  oases  of  ea 
express  trust,  and  second,  that  clearly  it  does  not  extend  to  cases  of  mortgage,  these 
cases  being  amply  provided  for  by  the  Chancery  Act.  In  remarking  upon  Wragg  t. 
Beckitt,  in  appeal,  ttipra,  EMten^  V.  C,  said,  **  So  far  as  it  is  a  decision,  I  am  boand 
to  follow  it ;  the  extra  judicial  opinions  expressed  in  it  are  entitled  to  full  respect, 
but  they  are  of  course  not  binding."  After  reviewing  the  judgment  in  the  case  ef 
Wragg  ▼.  Beckitt,  the  learned  V.  C.  observed  that  he  was  at  liberty  to  adhere  to  the 
opinion  that  he  had  always  entertained,  that  the  act  does  not  extend  to  the  cases  of 
express  trusts,  and  that  in  any  event  he  should  not  consider  that  it  extended  to  eases 
of  mortgage.  This  case  was  carried  to  the  Court  of  Appeal,  and  is  reported  7  U.  C. 
L.  J.  42,  and  th«|g[ecree  of  the  court  below  was  affirmeid,  without  deciding  whether 
the  statute  applied  to  express  trusts,  but  holding  that  the  act  does  not  apply  to 
oases  of  mortgage. 

This  section  does  not  apply  to  cases  of  actual  mortgage,  that  is  where  the  proviso 
for  redemption  appears  on  the  face  of  the  instrument  creating  the  incumbrance ;  snoh 
oases  are  to  be  dealt  with  under  section  11  of  the  original  Chancery  Act.  (Hall  t. 
Coldwell,  8  U.  C.  L.  J.  98.) 

The  case  of  Attorney-General  v.  Grasett  was  affirmed  on  appeal,  8  Grant,  180. 
and  it  was  queried  whether  this  act  applied  to  every  case  of  express  trust,  or  whether 
a  case  of  express  trust  so  direct  and  plain  might  not  arise  that  the  court  would  feel 
authorised  to  hold  that  the  statute  did  not  extend  to  it,  though  no  exception  of 
express  trusts  is  contained  in  the  act. 

In  Tiffany  v.  Thompson,  9  Grant,  244,  249,  VanJfoughneU  C,  said,  '<  In  my  own 
opinion  the  Dormant  Equities  Act  does  not  apply  to  a  case  of  express  trust,  for 
breach  of  which  the  eeetuu  que  trustent  seek  redress  against  the  trustee  ;  and  in  the 
case  of  such  a  trust  as  the  present,  in  respect  to  which  the  trustee  is  called  to 
account,  it  can  form  no  defence  to  him.  I  think  the  rule  of  construction  should  be, 
that  the  act  does  not  apply  as  between  trustees  and  eeetuie  que  iruttentf  to  the  cases 
of  such  trusts,  but  that  exceptional  cases  arising  upon  such  trusts  may  find  proteo- 
tion  under  it    I  agree  with  what  has  been  so  well  said  by  the  late  Chancellor,  end 


Digitized 


by  Google 


CONSOLIDATED  STATUTES  OF   XTPPBK  CANADA.  519 

[22  TIC,  CH.  xn.,  8B08.  61,  62.] 

mj  brother  Spraggey  in  Wragg  ▼.  Beckitt,  {tupra^)  upon  the  question,  which  I  do 
not  understand  to  be  settled  bj  any  judgment  of  the  Court  of  Appeal." 

In  Amer  t.  MoKenna,  9  Grant,  226,  it  appeared  that  in  1884  a  contract  was  made 
for  the  purchase  of  the  easterly  50  acres  of  a  lot  of  land,  but  through  mistake  the 
deed  covered  the  whole  north  half,  thus  confeying  the  legal  title  to  the  north 
easterly  and  north  westerly  quarters,  but  the  purchaser  went  into  possession  of  the 
portion  actually  intended  to  be  conveyed,  and  shortly  after  the  yeodee  of  the  wes- 
terly portion  went  into  possession  of  and  occupied  it,  without  any  disturbance  of  his 
title  or  assertion  of  right  by  the  party  to  whom  the  couTeyance  had  been  made  by 
mistake,  (although  sU  parties  knew  of  the  error  that  had  occurred,)  until  1857, 
when  the  assignee  of  the  person  holding  the  legal  title  instituted  proceedings  in 
ejectment  and  recovered  jndgment,  the  evidence  of  adverse  possession  not  being  suffi- 
cient to  outweigh  the  legal  effect  of  the  deed  which  had  been  so  erroneously  exe- 
cuted. The  defendant  raised,  amongst  other  defences,  the  Dormant  Equity  Act, 
relying  on  Wrsgg  v.  Beckitt,  and  Attorney-General  v.  Grasett,  tvpra,  it  was  con- 
tended that  the  equity  in  this  case  was  never  dormant,  bnt  actively  asserted  from 
the  time  of  its  acquisition,  the  only  title  which  had  lain  dormant  was  the  legal  one 
which  had  been  acquired  by  the  defendant.  That  in  reality,  the  case  was  one  of 
actual  fraud,  so  that  if  even  the  plaintiff's  equity  could  be  treated  as  dormant,  the 
act  would  not  bar  him,  cases  of  fraud  being  excepted  from  it,  and  the  court  held  that 
it  was  an  actual  fraud  within  the  meaning  of  the  exception  for  the  grantor  under  the 
circumstances  to  assert  his  legal  title,  and  that  the  equity  of  the  plaintiff  in  this  case 
did  not  fall  within  the  designation  of  a  dormant  equity ;  the  only  dormant  title 
being  that  which  the  defendant  acquired,  who  was  a  constructive  trustee  for  the 
pl^tiff,  acquiescing  in  the  equity  of  his  e^ftui  que  truet, 

APPEALS. 

61.  The  court  shall  havo  jurisdiction  to  entertain  ap-^JJJ^J^*^*®" 
peals  by  either  party  against  any  order  or  decree  niade*=**°°*y«*"^ 
by  the  judge  of  a  county  court  under  the  e(juitable  juris- 
diction thereof,  and  the  Court  of  Chancery  shall  make 

such  order  thereupon  in  respect  to  costs  or  otherwise,  or 
for  referring  back  the  matter  to  the  judge  before  whom 
the  same  was  first  heard,  as  may  be  just  and  proper- 
16  Vic,  ch.  119,  sec.  18. 

62.  The  court  shall  also  have  jurisdiction  on  any  ap-  Appeals  from  de- 

_^  t.i  t      '  '  t*    1  ..  dslona  of  certain 

peal  from  the  ludgment  or  decision  of  the  commissioners  oommissioDen 

r  o      &  J.QJ.  protection  of 

under  the  act  for  the  protection  of  the  lands  of  the  crown  landa. 
Crown  in  Upper  Canada,  except  as  in  the  said  act  is 
otherwise  provided ;  and  the  court  may  alter,  affirm  or 
annul,  the  decision  of  the  commissioners,  or  order  further 
enquiry  to  be  made,  or  direct  an  issue  touching  the  matter 
in  dispute,  to  be  tried  at  law  or  before  the  court  or  a 
judge  thereof  with  the  assistance  of  a  jury,  and  may 
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make  such  orders  and  directions  therein  for  payment  of 
costs,  and  other  matters  respecting  the  same,  as  to  the 
court  seem  just ;  and  the  decree  of  the  court  shall  be 
conclusive  on  the  party  appealing,  as  well  as  on  the 
commissioners.     2  Vic,  ch.  15,  sec.  11.  {e) 

VESTING  ORDERS. 
TMioj^ordar,  68.  In  every  case  in  which  the  court  has  authority  to 
order  the  execution  of  a  deed,  conveyance,  transfer  or 
assignment  of  any  property,  real  ox  personal,  the  eovrt 
may  make  an  order  or  a  decree  vesting  such  real  or 
personal  estate  in  such  person  or  persons,  and  in  such 
manner,  and  for  such  estates,  as  would  be  done  by  any 
such -deed,  conveyance,  assignment  or  transfer  if  exe- 
•  cuted ;  and  thereupon  the  order  or  decree  shall  have  the 
same  effect  both  at  law  and  in  equity  as  if  the  legal  or 
other  estate  or  interest  in  the  property  had  been  actually 
conveyed,  by  deed  or  otherwise,  for  the  same  estate  or 
interest,  to  the  person  in  whom  the  same  is  so  ordered 
to  be  vested,  or  in  the  case  of  a  chose  in  aetiony  as  if 
such  chose  in  action  had  been  actually  assigned  to  such 
last  mentioned  person.     20  Vic,  ch.  56,  sec.  8.  (/) 

REGISTRATION. 
64.  The  filing  of  a  bill  or  the  taking  of  a  proceeding, 

(tf)  See  Orders  Connty  Court,  Equity  Side,  Order  XLIV.,  sees.  1  to  7. 

(O  In  Slater  ▼.  Fisken,  Grant's  Cham.  R.  1 ;  4  U.  C.  L.  J.  261;  a  motiM  Was 
made  under  this  section  on  behalf  of  the  defendants  for  an  order  Testing  the  property 
sold  in  the  purchaser.  It  appeared  that  a  sale  had  been  made  of  lands,  the  title  td 
which  was  vested  in  a  married  woman  and  infants,  and  the  defendants  who  had 
the  conduct  of  the  sale  were  unable  to  ascertain  the  residence  of  the  parties  whoM 
estate  had  been  sold.  The  application  was  opposed  on  the  ground  that  it  had  not 
been  shewn  that  at  the  time  of  the  sale  the  persons  whose  interests  had  been  sold 
were  living.  Etten^  V.  C,  refused  the  application,  as  the  purchaser  had  a  dear 
right  to  require  proof  that  the  persons  whose  estates  were  sold  were  in  existence  at 
the  time  of  the  sale,  and  expressed  a  doubt  if,  under  any  circumstances,  tlie  eovfi 
would  force  a  purchaser  to  accept  a  title  under  a  Testing  order  instead  of  by  a  cob* 
Teyanee,  the  purchaser's  right  being  to  insist  upon  coTenants  from  the  grantors. 

For  a  form  of  Testing  order  see  iuprUf  p.  885. 


Digitized 


by  Google 


C0N80LIDATB1)  STATUTES  OP   UPPER  CANADA.  621 

[22  TIC,  OH.  xn.,  8108.  66,  66,  67,  68,  69.] 

in  which  bill  or  proceeding  any  title  or  interest  in  land  notlioSJ^inSj. 
ig  brought  in  question,  shall  not  be  deemed  notice  of  the  JSUSlJuiT 
bill  or  proceeding  to  any  person   not  being  a  party  ^*^'****^'*^" 
thereto,  until  a  certificate  by  the  registrar  or  a  deputy- 
registrar  of  the  court,  in  the  form  mentioned  in  this 
section,  has  been  registered  in  the  registry  office  of  the 
county  in  which  the  land  is  situate : 

"I  certify  that  in  a  suit  or  proceeding  in  Chancery  J^J"**'*®'^***' 
'^  between  A.  B.  and  C.  D.,  some  title  or  interest  is 
**  called  in  question  in  the  following  land,  {describing 
^it.)" 

But  no  certificate  is  required  to  be  registered  of  a  s'li* S^JJSJJ^ 


or  proceeding  for  the  foreclosure  of  a  registered  mort-  < 
gage.     18  Vic,  ch.  127,  sec.  3 ;  20  Vic,  ch.  56,  sec  9. 

65.  Every  decree  affecting  land  maybe  reigistered  in  . 

the  registry  office  of  the  county  where  the  land  is  situ- Decree  ■ffeetfog 
ate,  on  a  certificate  by  the  registrar  or  a  deputy-regis-  i^^'S^^  ^ 
trar  of  the  court,  setting  forth  the  substance  and  effect 
of  the  decree,  and  the  land  affected  thereby.     18  Vic, 

ch.  127,  sec  4.  JJi^mJ"*SJt 

66.  [This  section  is  repealed  by  24  Vic,  ch.  XLI.,  gJJJ^^»JJ"* 

sec    l.J  When  the  coari 

67.  [This  section  is  repealed  by  24  Vic,  ch.  XLI.,  SYn^'SSTiSSf 

^  ^  the  Ikn  created 

sec   i.J  by  registration. 

68.  [This  section  is  repealed  by  24  Vic,  ch.  XLI.,Jt^*«^^»»^^ 

sec  1.]   iff)  Siafirtai. 

ISSUES. 

69.  In  any  case  in  which  the  court  requires  an  issue 
to  be  tried  by  a  jury,  it  shall  not  be  necessary  to  com- 

(g)  See  p.  77,  tupra.  An  order  is  not  neoessarj  to  discharge  a  certificate  lii 
pmdem^  the  registration  of  the  decree  dismissing  the  bill  is  sufficient.  (Dexter  t. 
Coeford,  6  U.  C.  L.  J.  67.)  Under  section  66,  it  is  provided  that  a  ddoree  aflfeoting 
laiidt  maj  be  registered  on  a  certificate  of  a  registrar  or  deputy-rfgUtrar  of  the  court, 
ha%  by  section  40  of  Con.  Stats.  U.  C,  ch.  LXXXIX.,  (The  Registry  Act.)  it  is 
proTided  that  such  registration  shall  be  effected  **on  a  certificate  given  by  the  regis- 
trar or  clerk  of  the  court."  It  wiU  be  observed  that  the  deputy  regUtrar  is  included 
in  the  Chancery  act  and  excluded  in  the  Registration  act. 

66 
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cbSJi^^iSlj  T^^^^^  ft^y  feigned  action  in  a  oonrt  of  law ;  but  HpMi 
Jj^jJJJ^an  office  copy  of  the  decree  or  order  directing  the  trial 
^*'  of  the  issue  being  entered  for  trial  in  the  same  annner 

as  a  nisi  prius  record  is  entered,  the  issue  shall  be  tried 
at  the  assizes,  or  at  the  sittings  of  a  county  court  in 
Upper  Canada,  in  the  same  manner  as  issues  are  tried 
in  actions  brought  in  the  superior  coufrts  of  law  or  in  the 
county  courts,  and  the  finding  of  the  jury  shall  be  en- 
dorsed upon  such  office  copy  and  signed  by  the  presiding 
judge,  and  the  office  copy  shall  then  be  transmitted  to 
the  registrar  of  the  Court  of  Chancery ;  or  instead  of 
directing  an  issue  to  be  tried  at  law,  the  court  n>ay  try 
Or  bj  oie  Court  *^®  ^^^^  ^7  *  J^^^  without  tbc  intervention  of  a  ©onrt  of 
jJjDJ^j^^***  common  law,  and  may  issue  a  precept  or  order  directed 
.  to  \he  sheriiT  of  any  county  the  court  sees  fit,  requiring 
him  to  strike  and  summon  a  jury  for  that  purpose ;  and 
at  the  trial,  one  judge  or  more  of  the  Court  of  Chaneerjr 
may  sit  or  preside.    20  Vie.,  ch.  56,  sec.  18.  (h) 

(k)  This  section  is  similar  in  substance,  though  not  in  form,  to  the  Banish  mtH 
21  &  22  Vic,  ch.  27,  sec.  8.  (The  Chancery  Amendment  Act.)  Under  thmi  aet  it  bM 
been  decided  that  if  either  party  wishes  to  have  the  issue  tried  before  4  oommoa 
law  court,  the  trial  will  not,  except  under  special  circumstances,  be  directed  to  taloe 
place  before  a  jury  summoned  before  the  Court  of  Chancery,  (Peters  ▼.  Bol6|  7  W. 
B.  171,)  and  see  also  Lister  ▼.  Bell,  28  L.  J.  Ch.  162;  5  Jur.  N.  8. 115.  It  would 
appear  also  from  the  English  authorities  that  a  trial  by  jury  will  not  ba  dlreoled 
until  the  cause  has  been  heard  except  perhaps  by  consent;  (Gray  ▼.  Haig.  20  Bear. 
219;  Robinson  ▼.  Anderson,  7  DeO.  M.  &  O.  s!89;  George  t,  Whitdrare,  2e  BeaT. 
557 ;  7  W.  R.  225 ;  28  L.  J.  Ch.  720;  an  interlocutory  motion  therefore  was  rcf^Mt4«) 
(Bonsor  t.  Bradtthaw,  4  Jur.  N.  S.  1011 ;  Bradley  t.  BcTlngton,  4  Breif.  611 ;  7  W. 
B.  429.) 

The  order  directing  the  issue  should  contain  a  direction  that  the  depoaitiMa  of 
witnesses  be  read  at  the  trial  in  case  the  witnesses  shall  be  then  dead.  (Faltter  t. 
Lord  Aylesbury,  15  Vee.  176.)  Sueh  a  direction  will  aot  be  made  btfwtffer  wkere 
the  issue  is  conducted  on  one  side  by  persons  not  parties  to  the  caoae.  (Johnaun 
▼.  Todd,  SBeaT.  218.) 


tt  is  ft  rule  almost  decisive,  that  when  the  eyidence  stands  quite  alona  the  < 
win  not  send  the  qaestion  to  a  trial  at  law,  and  it  would  seem  therefore  that  a  paH^ 
Is  not  either  as  of  right  or  an  matter  of  judicial  discretion  entitled  to  an  Issue  merdy 
because  the  court  may  be  against  him  on  the  facts.  (Boulton  t.  Robinson,  4  Gran^ 
141.)  Where  the  party  is  not  entitled  as  of  right  to  the  issue,  and  it  is  amen 
matter  o^  discretion  with  the  court,  there  should  be  something  to  induce  the  oovxi 
to  believe  that  the  balance  of  competency  as  to  trying  the  question  of  fkct  woidd  b« 
in  favour  of  a  juzy.    (IM. ) 
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PABTIE8. 
70.  In  >ny  Bidt  inslitnted  in  the  Court  of  Chancery  serrioe  in  pro- 
by  a  mortgagee  or  judgment  oreditor,  or  by  any  other«i«««™o'"ki« 
person  having  a  charge  on  real  property,  for  the  fore- 
closure or  sale  of  property,  and  to  which  suit  any  judgment 
creditor  of  the  mortgagor  or  of  the  judgment  debtor,  or 
of  the  person  liable  to  the  charge,  is  a  defendant,  per- 
sonal service  on  such  defendant  shall  not  be  necessary, 
and  it  shall  be  sufiScient  to  serve  the  process  of  the  court, 
whether  the  same  be  an  office  copy  of  the  bill  or  an  office 
copy  of  the  decree  or  decretal  order,  upon  his  attorney 
in  the  action  at  law  in  which  the  judgment  has  been 


It  is  usual  to  ^Te  ihe  defendant  the  option  of  an  issue  where  the  court  deoidei 
^pdnst  him  on  the  question  of  faets  sworn  to  in  his  answer  and  contradicted  by  the 
eTidenee  of  one  witness  and  coUateral  circumstances.    {Ibid,) 

In  EIngland  also  where  the  eTidenee  is  conflicting,  the  court  feeling  sensible  of  the 
deficiencies  of  a  trial  upon  wrUten  eTidenee  will  generally  grant  an  issue,  (Ibtd,)  and 
■ee  Baker  t.  Wilson,  6  Grant,  608;  4  U.  C.  L.  J.  260;  this  rule  wiU  of  course  apply 
with  much  less  force  here  where  the  eTidenee  is  taken  before  the  judge  himself. 

9b«  general  rule  may  be  stated  to  be  that  the  court  will  direct  an  issue  only  when 
it  entertains  a  reasonable  doubt  as  to  the  fact,  and  when  it  depends  on  eTidenee  the 
effect  of  which  can  be  better  ascertidned  before  a  jnry.  (Short  t.  Lee,  2  J.  &  W. 
i06.) 

On  an  issue  the  Court  of  Chancery  reserTes  to  itself  the  reTiew  of  all  that  passes 
at  law,  the  motion  for  a  new  trial  is  made  to  the  court  directing  the  issue,  and  not 
tethe  eourt  by  which  it  is  tried,  (Bootle  t.  Blundell,  10  Yes.  500,)  and  therefore, 
upon  the  trial  of  an  issue  a  bill  of  exceptions  for  an  alleged  misdirection  of  the  judge 
wtil  jK>t  lie,  the  regular  course  is  to  apply  to  the  court  which  directed  the  issue  for  a 
new  triak     (AmMroug  t.  Armstrong,  8  M.  &  K.  46.) 

Where  an  issue  is  fcdered,  and  the  party  plaintiff  therein  does  net  prooeed  to 
trial  of  it  at  the  the  time  appointed,  it  will  be  taken  pro  confuao  against  him.  (Cm- 
heise  T.  3arsfaam,  6  M.  & 0.  118 ;  Hartland  t.  Dancocks,  6  DeG.&Sm.  561 ;  Anen., 
4  Mad.  255;)  and  if  notice  of  trial  has  been  serTod  the  Court  of  Chaaeery  will  gite 
costs ;  (Anon.,  2  P.  W.  67;)  but  under  particular  circumstances  this  rule  will  mot 
be  sipplied,  as  where  material  witnesses  were  unable  to  attend  at  the  trial;  (Har- 
grave  t.  HargraTO,  8  BeaT.  289 ;)  or  where  a  negotiation  for  compromise  had  taken 
place.     (Johnston  t.  Todd,  8  BeaT.  218.) 

)3ee  further'as  to  issues  directed  by  the  Court  of  Chancery  here,  and  the  grounds 
therefor.  In  re  Brennan,  2  Grant,  274 ;  Macaulay  t.  Proctor,  2  Grant,  890 ;  Watson 
▼.  Mnnro,  5  Grant,  662;  6  Grant,  885 ;  on  appeal,  8  Grant,  60;  6  U.  C.  L.  J.  181 ; 
sad  see  the  remariu  of  Robinwut  C.  J.,  in  this  last  case,  8  Grants  68 ;  6  U.  C.  L.  J. 
182. 
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recovered ;  but  the  plaintiff  in  any  such  suit  in  Chancery 
may  elect  to  serve  the  judgment  creditor  personally 
instead  of  serving  the  attorney.  20  Vic.',  ch.  56,  sec.  14.  (t) 

ABSENTEES. 

serrieeonabMii-  71.  An  abscut  defendant  may  be  served  at  any  place 
out  of  the  jurisdiction  of  the  court,  with  a  copy  of  any 
bill  or  proceeding,  without  an  application  being  pre- 
viously made  to  the  court  for  the  allowance  of  such  ser- 
vice, and  the  service  shall  be  allowed  on  proof  to  the 
satisfaction  of  the  court  that  the  same  was  duly  made. 
20  Vic,  ch.  56,  sec.  15.  (A) 

MONEY  IN  COURT. 
Money  ^^jwt,      72.  All  moucys  that  become  subject  to  the  control  and 
o£  distribution  of  the  court,  shall  be  paid  in  the  name  of  the 

accountant-general  of  the  court  into  the  hands  of  such 
person  or  body  corporate,  or  be  vested  in  the  name  of 
the  accountant-general  in  the  public  funds  of  the  pro- 
vince, or  in  such  other  securities,  as  the  court  from  time 
to  time  directs ;  and  all  interest  arising  from  the  sums 
so  deposited  or  vested,  shall  be  added  to  the  principal 
sum,  and  be  distributed  therewith  to  the  persons  entiUed 
to  receive  the  same.     7  Wm.  lY.,  ch.  2,  sec.  7.  (Q 


(t)  The  use  whioh  the  praotitioner  may  make  of  this  aeotioo,  and  the  oases  whick 
have  been  decided  upon  it,  (Monro  ▼.  Keiley,  Grant's  Chambers,  28;  Cameron  t. 
Phipps,  Ibid,  4;  Webster  ▼.  O'Closter,  6  Grant,  278;  and  others,)  are  f ni] j  eited 
and  enomerated  upon  in  the  earlier  part  of  this  Tolome  nnder  the  sections  haTing 
reference  thereto,  but  practically  as  by  24  Vic,  ch.  XLI ,  repealing  the  act  relating 
to  the  registration  of  judgment?,  creditors,  qua  judgment  creditors,  are  not  made 
parties  to  snits  in  equity,  and  there  seems  to  be  no  doubt  that  senrioe  on  the  attorney 
in  the  action  of  law  in  which  the  judgment  has  been  recoTcred  of  a  creditor  plaintiff 
who  has  %fi,/a,  against  lands  in  the  sheriff's  hands,  and  by  Tirtoe  of  which  he  is 
oiide  a  party  to  a  suit,  would  not  be  good  serYice  on  him,  the  creditor  being  B»de  a 
party  now  by  virtue  of  lu8^./a.,  and  not  by  virtue  of  his  judgment 

{k)  See  Order  of  10th  January,  1868,  pp.  284,  et  seq.,  iupra^  and  see  pp.  88,  ei  teq. 

(I)  See  Order  XLIIL,  of  June,  1858,  sec.  8,  p.  211,  mpro,  see  Leonard  t.  Bin  A  4 
U.  C.  L.  J.  260,  as  to  discretion  of  the  court  in  ordering  money  to  be  paid  in,  ifhkk 
is  in  the  hands  of  a  sheriff. 
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FEB  FUND. 
78.   A  fee  of  ten  cents  shall  be  paid  to  the  registrar  F«ei  to  be  uken 

to  fbrm  ft  tnitor'i 

or  deputy-registrar,  on  the  filing  of  every  bill  and  of  foe  «»»<>• 

every  answer  or  demurrer,  in  addition  to  other  fees  and 

charges  thereon ;  and  such  fee  shall  be  paid  in  to  an 

account  to  be  called  "The  Suitors'  Fee  Fund  Account,"        2/i  /at-^ 

T?hich  account  shall  be  kept  and  managed  as  may  from       /y-  A^Mka^ju 

time  to  time  be  directed  by  the  court,  and  the  sums,  at  4 .  i^j'^^^bsk 

the  credit  of  such  account,  shall  be  applied  by  the  court         A^— 

as  may  be  necessary  for  the  protection  of  infants  and 

other  persons  not  »u%  Juris  on  whose  behalf  proceedings 

may  be  had  in  the  court,  or  may,  by  the  court,  be 

ordered  to  be  had  in  other  courts.     20  Vic,  ch.  56, 

sec.  20. 

GENERAL  ORDERS. 

Bzistiog  orden 

74.  All  general  orders  of  the  court  existing  when  thisto<»njin^wiw 
act  takes  effect  are  hereby  confirmed  and  declared  to  be 

as  efiectual  as  if  the  same  were  hereby  specially  enacted; 
but  the  same  may,  from  time  to  time,  be  suspended,  re- 
pealed, varied  and  re-enacted  by  the  court,  and  shall,  in 
all  respects  be  subject  to  the  control  and  direction  of  the 
court  and  the  respective  judges  thereof,  as  in  the  case  of 
any  other  general  orders  which  the  court  is  empowered 
to  make  under  the  general  or  other  jurisdiction  thereof. 
20  Vic,  oh.  66,  sec.  21 ;  12  Vic,  ch.  H  sec.  9. 

75.  The  court  may,  from  time  to  time,  make  such  pow^^to^rnkkt 
general  orders  as  to  the  court  may  seem  expedient,  for 

regulating  the  offices  of  the  masters  and  registrars,  and  ^ 

for  regulating  and  securing  the  due  performance  of  the 
duties  of  all  the  officers  of  the  court,  and  for  regulating 
and  adapting  to  the  circumstances  of  this  province  the 
practice  and  proceedings  of  the  court,  and  more  espe- 
cially the  nature  and  form  of  the  process  and  pleadings, 
the  taking,  publishing,  using  and  hearing  of  testimony, 
the  examination  of  the  parties  to  a  suit  upon  their  oaths, 
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vivd  voce  or  otherwise,  the  allowance  and  amount  of 
cost  and  erery  other  matter  deemed  expedient  for  biSttmr 
attaining  the  ends  of  justice,  and  advanciog  &e  remar 
dies  of  suitors ;  and  the  court  may,  from  time  to  time, 
suspend,  repeal,  vary  or  revive  any  such  orders,  but  no 
.  *  such  order  shall  have  the  effect  of  altering  the  principlee 
or  rules  of  decision  of  the  Court.  12  Y.,  c.  64,  a.  11. — 
See  c.  72,  s.  7—7  W.  4,  c.  2,  s.  4—20  V.,  o.  66,  s-  21. 

PRISONS. 

SSoftii wiirt  '^^'  -^^  8*^'^  ^^  Upper  Canada  shall  be  prisons  for 
the  court.     7  W.  4,  c.  2,  s.  14—9  V.,  c.  10,  s.  14. 

AN  ACT  BESPECTING  THE  COURT  OF  ERROR  AN0  APFIAL. 

COH80LIDATSD   8TATUT18   OT  UPPBB  OAVADA,  22  TIC,  CH.  XIH. 

Her  Majesty,  by  and  with  the  advice  and  consent  of 
the  Legislative  Council  and  Assembly  of  Canada,  enacts 
as  follows : 

EXISTING  COURTS  CONTINUED. 

SSS^^e^^  1.  The  "  Court  of  Error  and  Appeal,"  at  present  ex- 
isting in  Upper  Canada,  is  hereby  continued,  and  shall  be 
called  the  Court  of  Error  and  Appeal.  12  V.,  c.  68, 
s.  88. 

THE  JUDGES  IN  APPEAL. 

whoto«Mnpoae  2.  The  judges  for  the  time  being  of  the  coorts  of 
Queen's  Bench,  Chancery,  and  Common  Pleas  in  Upper 
Canada,  shall  be  ex  officio  members  of  the  Court  of  A)>- 
peal.    20  v.,  c.  6,  s.  2. 

8.  The  Governor  may,  by  commission  nniet  the  grMt 
'^fty'SiSSSi  seal,  from  time  to  time,  appoint  any  retired  judge  of  any 
of  the  said  superior  courts  as  an  additional  judge  of  the 
Court  of  Error  and  Appeal.    20  V.,  c.  5,  s.  2. 

4.  Every  person  so  appointed  shall  take  such  raidc 
and  precedence,  after  the  Chief  Justice  of  Upper  Canadm^ 
the  Chancellor  of  Upper  Canada,  and  the  Chief  Jostiee 
of  the  Court  of  Common  Pleas,  as  may  be  designated  in 
his  commission.    20  Yic*,  ch.  5,  sec.  2. 
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WHO  TO  PRESIDE. 

5.  [This  section  is  repeakd  by  25  Vic,  eh.  XVULy^l^""^ 
.1,2,8.] 

QUORUM. 

6.  Seven  members  of  the  court  shall  be  necessary  to  J^"^"^^JJJ| 
Musiitttte  a  quorum.    20  Yic.,  ch.  5,  sec.  4. 

CLERK. 

7.  The  registrar  o£  the  Court  of  Chancery  shall  ^whotob«cierk. 
cfficio  be  clerk  of  the  Court  of  Error  and  Appeal.     12 

Vi«.,  ch.  68,  sec.  43. 

TIMES  AND  PLACE  OP  SITTING. 

8.  The  Court  of  Error  and  Appeal  shall  hoWits^fh^oonrttotit 

.     .  I         •  /•  m  1  ^-^'v  ftii  1       at  Toronto  three 

Sittings  at  the  city  of  Toronto,  on  the  seeiaa  Thursday  tinMajMr* 
next  after  the  several  Terms  of  Hilary,  Easter,  and 
Michaelmas,  and  may  adjourn  from  time  to  time,  and 
meet  again  at  the  time  fixed  on  the  adjournment,  for  the 
transaction  of  business.     20  Vic,  ch.  5,  sec.  4.   (m) 

JURISDICTION  AND  POWERS. 

9.  The  court  shall  have  an  appellate  civil  and  criminal  j„ri.aietioarf 
jurisdiction  throughout  Upper  Canada,  and  an  appeal  *^*^"**' 
shall  lie  thereto  from  all  judgments  of  the  Courts  of 
Queen's  Bench  and  Common  Pleas,  and  from  all  judg- 
ments, orders,  and  decrees  of  the  Court  of  Chancery.  12 

Tic,  ch.  63,  sec.  40. 

10.  The  court  shall  have  power  to  quash  proceedings  JJjJ^^^g^ 
in  cases  brought  before  it,  in  which  error  or  appeal  does  ^ 
not  lie,  or  where  such  proceedings  are  taken  against 

good  faith,  or  in  which  proceedings  might  heretofore 

(m)  This  Mction  it  altered  b^  25  Yio.,  ch.  XVIII.,  teo.  4. 

Bj  tbU  act  the  times  for  the  sittlDg  of  the  court  are  to  be  the  fourth  Thursday 
next  after  the  seTcral  terms  of  Hilary,  Easter,  and  Michaelmas.  The  court  maj  ad- 
journ from  time  to  time  and  meet  again  at  the  time  fixed  on  the  adjournment  for 
the  tnuuMotion  of  business. 
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have  been  quashed  in  the  court,  according  to  the  law  and 
practice  in  England.     20  Vic.,  ch.  5,  sec.  6. 
May  dismiss  ap.      H.  The  court  shall  havo  power  to  dismiss  an  appeal, 

petls;  when.  r«^        ^ 

or  to  give  the  judgment  or  decree  and  to  award  the  pro- 
cess or  other  proceedings  which  the  court  whose  decision 
is  appealed  against  ought  to  have  given,  without  regard 
to  the  party  alleging  error,  and  may  also  award  restitn- 
tion  and  payment  of  costs.     20  Vic,  ch.  5,  sec.  7.  (n) 


(ft)  In  Smith  ▼.  Norton,  7  U.  C.  L.  J.  263,  in  appeal,  it  was  held  that  the  Coon 
of  Appeal  sits  as  a  court  of  law  or  equity,  according  as  the  appeal  comes  from  tlM 
common  law  courts  or  Chancery.  This  case  came  from  common  law,  and  was  a 
question  of  dower.  Hagariy,  J.,  in  his  judgment,  remarked,  **  If  there  is  relief  in 
equity,  it  is  a  pity  that  the  case  did  not  go  to  equity,  for  it  may  yet  go  to  a  oourt  of 
equity  and  come^p  hefore  us  again,  and  we  may  then  have  to  give  a  judgment  the 
opposite  to  that  we  are  now  giving.  I  think  it  a  pity  we  cannot  dispose  of  it  at 
once  in  both  law  and  equity.  .  Bat  we  have  only  to  dispose  of  the  case  as  a  court  of 
law,  and  in  that  yiew  I  am  clearly  of  opinion  the  widow  is  entitled  to  her  dower." 
In  Evans  ▼.  Evans,  9  U.  C.  L.  J.  71,  (in  appeal,)  which  was  a  suit  for  speeifie  per- 
formance, it  was  objected  that  as  the  decreeing  specific  performance  of  a  contract  ie 
discretionary,  this  court  would  not  interfere  with  the  judicious  exercise  of  that  dis- 
cretion by  the  court  below,  to  which  the  same  particularly  belongs.  RMmtm^  G.  J., 
said  as  to  this  ground  of  objection,  "  That  is  true  in  a  limited  sense,  but  not  aniTer- 
sally,  or  there  would  scarcely  be  an  appeal  in  any  suit  of  this  description  ;  whereas 
we  have  had  many,  and  shall,  not  improbably,  have  to  dispose  of  more.  It  is  no 
doubt  within  the  authority  of  an  appellate  jurisdiction  to  determine  in  this  case,  as 
in  others,  whether  the  judgment  of  a  court  of  equity  in  a  matter  which  may  be 
admitted  to  be  in  some  measure  discretionary,  has  been  given  in  accordance  with 
the  general  principles  which  in  such  cases  govern  courts  of  equity.  It  need 
hardly  be  said  that  a  judgment  decreeing  specific  performance  may  in  many  more 
instances  be  found  the  subject  of  an  appeal,  than  a  judgment  refosing  it.  This  if  aa 
order  of  the  former  kind." 

It  was  held  by  the  Court  of  Appeal,  In  re  Freeman,  Cralgie,  and  Prondfoot,  S  U.  C 
L.  J.  267,  that  the  right  of  appeal  from  Chancery  is  confined  to  orders  or  decreet 
made  in  a  cause  pending  between  parties,  and  that  where  an  appeal  was  made  to 
the  Court  of  Error  and  Appeal  from  an  order  directing  the  taxation  of  a  soUdtor'a 
bill  against  his  client  in  a  particular  mode,  the  court  dismissed  the  appeal  witk 
costs.  It  was  also  held  that  the  respondent,  although  he  might,  was  not  boand  in 
such  a  case  to  move  at  an  earlier  stage  to  quash  the  proceedings.  JRobinion,  C.  J., 
in  delivering  judgment  in  this  case,  said,  **  We  tbiok  the  proce€^ings  in  appeal  must 
be  quashed  under  the  lOtb  section  of  the  Appeal  Act,  on  the  ground  that  this  is  not 
an  appealable  matter,  there  being  no  cause  pending  between  the  partiesi,  in  whioh 
the  order  complained  of  was  made.  It  is  true  that  the  9tb  section  of  the  act  gives 
an  appeal  *  from  all  judgments,  orders,  and  decrees  of  the  Court  of  Chanoery ;'  hot 
that  has  been  always  taken  to  mean  judgments,  orders,  and  decrees,  whether  inter- 
locutory or  final  in  a  cau<ie.  The  54th  section  of  the  act  shews  that  to  be  the  inten- 
tion ;  and  the  general  principles  which  govern  appeals  in  equity  preclude  an  appeal 
from  such  an  order  as  this."    See  McQueen  on  Appeals,  ch.  1. 
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DUTIES  OF  CLERK. 

12.  The  judgment,  decree,  or  award  shall  be  certified  Thtoink  to  omt- 
by  the  clerk  of  the  Court  of  Error  and  Appeal  to  the  p^«-  ^  '^ 
proper  o£Bcer  of  the  court  below,  who  shall  thereupon 

make  all  proper  and  necessary  entries  thereof,  and  all 
subsequent  proceedings  may  be  taken  thereupon,  as  if 
the  judgment,  decree  or  award  had  been  given  in  the 
court  below.    20  Vic,  ch.  5,  sec.  7. 

APPELLANTS  MAY  DISCONTINUE. 

13.  An  appellant  may  discontinue  his  proceedings  by^  ^ug^u 
giving  to  the  respondent  a  notice  headed  in  the  court  and  *^**"****** 
cause,  and  signed  by  the  appellant  or  his  attorney,  stat- 
ing that  he  discontinues  such  proceedings;  and  there- 
upon the  respondent  shall  be  at  once  entitled  to  the  co*sts 

of  and  occasioned  by  the  proceedings  in  appeal,  and  may 
either  sign  judgment  for  such  costs  or  obtain  an  order 
for  their  payment  in  the  court  below,  and  may  take  all 
further  proceedings  in  that  court  as  if  no  appeal  had 
been  brought.    20  Vic,  ch.  5,  sec  8. 

RESPONDENTS  MAY  ASSENT  TO  REVERSAL. 

14.  A  respondent  may  consent  to  the  reversal  of  theA»«»pon'>«»* 

.    _  ,  "^  -.  ,    1  .  ,      may conaent to 

judgment,  decree,  or  proceedmg  appealed  against,  ^JtSm^mt^ 
giving  to  the  appellant  a  notice  headed  in  the  court  and^''*^  *^ 
caus^,  and  signed  by  the  respondent  or  his  attorney, 
stating  that* he  consents  to  the  reversal  of  the  judgment, 
decree  or  other  proceeding,  and  thereupon  the  court 
shall  pronounce  judgment  of  reversal  as  of  course.  20 
Vic,  oh.  6,  sec  9. 

SECURITIES. 
16.  No  appeal  shall  be  allowed  until  the  appellant  has  ^  p^j^ti  to 
given  proper  security  to  the  extent  of  four  hundred  dol-**^"**"*^- 
lars,  to  the  satisfaction  of  the  court  from  whose  order, 
decree,  or  judgment  he  is  about  to  appeal,  that  he  will 
effectually  prosecute  his  appeal,  and  pay  such  costs  and 
67 
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damages  as  maj  be  awarded  in  case  the  jadgment  or  de- 
cree appealed  from  be  a£Srmed.  12  Vic,  cb.  63,  sec 
40.     The  proviso  and  see  post^  sees.  17,  85,  59  k  60. 

STAT  OP  EXECUTION. 

SStfiTtoba*     16.  Upon  the  perfecting  of  such  secnrity,  execation 
*^^'  shall  be  stayed  in  the  original  canse,  except  in  the  fol- 

lowing cases :  12  Vic,  ch.  63,  sec.  40. 

EXCEPTIONS. 

SnMeettoMttain     1.  If  the  judgment  or  decree  appealed  from  Greets 
wbTdh  purtifti     the  assignment  or  delivery  of  documents  or  personal  pro- 
wqairedbjd*.   pcrty,  the  cxecution  of  the  judgment  or  decree  shall  not 
be  stayed  until  the  things  directed  to  be  assigned  or  de- 
livered have  been  brought  into  court,  or  placed  in  the 
custody  of  such  officer  or  receiver  as  the  court  appoints, 
nor  until  security  has  been  given  to  the  satisfaction  of 
the  court  appealed  from,  and  in  such  sum  as  that  conri 
directs,  that  the  appellant  will  obey  the  order  of  the 
appellate  court.     12  Vic,  ch.  63,  sec.  40,  No.  2. 
orbyexeoatfaig      ^'  If  ^^^  judgment  or  decree  appealed  from  directs 
theinitnimaat  ^j^^  exocution  of  a  convcyancc  or  any  other  instnunent, 
the  execution  of  the  judgment  or  decree  shall  nofr  be 
stayed  until  the  instrument  has  been  executed  and  de- 
posited with  the  proper  officer  of  the  court  appealed 
from,  to  abide  the  judgment  of  the  appellate  court.  12 
Vic,  ch.  63,  sec.  40,  No.  3. 
^nM  *'^'     ^'  ^^  *^®  judgment  or  decree  appealed  from  directs 
rtgnottocMn-  the  Sale  or  delivery  of  possession  of  real  property  or 
chattels  real,  the  execution  of  the  judgment  or  decree 
shall  not  be  stayed  until  security  has  been  entered  into 
to  the  satisfaction  of  the  court  appealed  from,  and  in 
such  sum  as  that  court  directs,  that  during  the  posses- 
sion of  the  property  by  the  appellant  he  will  not  commit 
or  suffer  to  be  committed  any  waste  on  the  propert^i 
and  that  i^  the  ju<jgment  be  affirmied,  he  will  pay  the 
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yalue  of  the  use  and  occupation  of  the  property  from  the 
time  of  the  appeal  until  the  delivery  of  possession  thereof, 
and  ako,  in  case  the  judgment  or  decree  is  for  the  sale 
of  property  and  the  payment  of  a  deficiency  arising  upon 
the  siJe,  that  the  appellant  will  pay  the  deficiency.  12 
Vic,  ch.  63,  sec.  40,  Nos.  4  &  5. 

4.  If  the  judgment,  order,  or  decree  appealed  fromortoptydtbt 
directs  the  payment  of  money,  the  execution  of  the  judg- "******* 
jnent  or  decree  shall  not  be  stayed  until  the  appellant 
has  given  security,  to  the  satisfaction  of  the  court  ap- 
pealed from,  that  if  the  judgment,  order,  or  decree,  or 
any  part  thereof,  be  affirmed^  the  appellant  will  pay  the 
amount  thereby  directed  to  be  paid,  or  the  part  thereof 
as  to  which  the  judgment  may  be  affirmed  if  it  be 
aflirmed  only  as  to  part,  and  all  damages  awarded 
against  the  appellant  on  the  appeal.  12  Vie,  ch.  63, 
sec  40,  No.  1.  (o) 


(o)  This  seotion  does  not  apply  to  mortgage  oases.  (The  Bank  of  Upper  Canada 
Y.  Pottroff,  8  0.  G.  L.  J.  828.)  The  appellant  hi  this  case  was  the  assignee  of  a 
mortgage.  The  plaintiffs  were  judgment  creditors  of  the  mortgagor.  The  question 
was  one  of  priority,  and  was  decided  in  fayour  of  the  plaintiffs.  From  tills  decision 
the  assignee  of  the  mortgage  appealed.  Spragge,  V.  C,  said,  <*  I  am  satisfied  this 
does  not  come  within  the  exceptions  of  the  act,  and  that  the  ordinary  bond' is  a& 
that  the  applicant  is  required  to  give." 

In  Gamble  t.  Howland,  8  Grant,  281,  808,  the  defendant  appealed  Arom  an  order 
directing  his  committal  for  breach  of  an  injunction,  and  moved  the  Court  of  Chan- 
cery to  stay  proceedings  under  the  order,  pending  the  appeal,  which  was  reftised. 
The  defendant  had  in  this  case  filed  the  usual  appeal  bond.  Spragge,  Y.  C,  in 
dellTering  judgineiit,  said,  **  Neither  the  act  nor  the  general  orders  of  the  Court  of 
Appeal  proTide  for  an  application  to  the  court  to  stay  proceedings  pending  appeal, 
except  in  the  cases  excepted  by  the  40th  section,  ^sec.  16,  Con.  Stat.,)  and  in  these 
caaes  provision  is  made  for  security  to  meet  the  exigency  of  eatih  of  those  exceipted 
cases,  additional  to  the  ordinary  security  given  upon  every  appeal."  The  judgment 
of  the  learned  V.  C,  pp.  804-309,  in  this  case  gives  a  Very  clear  interpretation  of 
this  section,  and  should  be  referred  to. 

In  Cottony.  Corby,  7  Grant,  61,  72;  6  U.  C.  L.  J.  67;  it  was  held  that  the 
Conrl  of  Chancery  has  full  power,  notwithstanding  the  Error  and  Appeal  Act,  to 
suspend  the  operation  of  its  decree,  so  as  to  allow  an  appeal  to  be  made  to  the  court 
above.  It  was  submitted  in  this  case  that  as  no  amount  was  directed  to  be  paid  by 
the  judgment  of  the  court,  and  that  the  bill  having  been  dismissed,  the  case  was  no 
'longer  before  the  court.  (See  sub-sec.  4.)  The  court  in  its  judgment  (referring  to 
the  Mayor  of  Gloucester  y.  Wood,  8  Hare,  160,)  said,  «  althongh  the  Yloe-GhanoelloT 


Digitized 


by  Google 


682  OOirSOLIBATEI)  STATUTES  OF    UPPER  OAKADA. 

[22  Tio.,  OH.  znx.y  SIC8. 17, 18, 19.] 

JCtefiTSi  ^'^'  When  the  security  has  been  perfected  and  allowed^ 
JJ^ui  *^y  3^^S^  of  ^^^  court  appealed  from  may  issue  his  fiat 

to  the  sheriff  to  whom  any  execution  on  the  judgment  or 
decree  has  issued,  to  stay  the  execution,  and  the  execu- 
tion shall  be  thereby  stayed  whether  a  levy  has  been 
made  under  it  or  not.   18  Yic.^  ch.  123,  sec  1. 

WHEN  EXECUTION  SUPEBSEDABLE. 

Bxeentkmmiy  18.  If  at  the  time  of  the  receipt  by  the  sheriff  of  the 
payiMiitof  fiaty  or  of  a  copy  thereof,  the  money  has  been  made  or 
withiMid.  received  by  him,  but  not  paid  over  to  the  party  who 
issued  the  execution,  the  party  appealing  may  demand 
back  from  the  sheriff  the  amount  made  or  received  under 
the  execution,  or  so  much  thereof  as  is  in  his  hands  not 
paid  over,  and  in  default  of  payment  by  the  sheriff  upon 
such  demand,  the  appellant  may  recover  the  same  from 
him  in  an  action  for  money  had  and  received.  18  Vic, 
ch.  123,  sec.  2. 

DEATH  OR  MABBIAGE  NOT  TO  ABATE. 

Dea^ofapiMi'       19*  The  death  of  the  appellant  after  the  security  has 
ttS^pMi;       l>e^^  perfected  and  allowed  shall  not  cause  the  appeal 
to  abate.   20  Vic,  ch.  5,  sec.  10. 

had  diamissed  the  bill,  he  had  directed  the  fund  in  oourt  to  be  retained  until  the 
appeal  from  its  decision  oonld  be  heard.  The  orders  of  the  Court  of  Error  and  Appeal 
were  not  intended,  nor  do  they  interfere  in  any  way  with  the  equitable  jurisdiotioa 
of  this  oourt ;  and  as  it  cannot  be  said  that  the  decision  arrived  at  is  free  ttom. 
doubt,  and  allowing  the  execution  to  be  enforced  would  undoubtedly  be  of  great 
iigury  to  these  eiecutors.  if  the  court  above  should  take  a  different  view  of  the 
rights  of  the  parties  to  what  has  been  been  taken  by  this  court,  we  think  the  safsr 
oourse  will  be  u>  stay  proceedings."  In  this  country  the  legislature  has  laid  down 
the  rule  that  not  staying  proceedings  in  appeal  shaU  be  the  rule,  and  staying  them 
the  exception. 

In  the  case  of  The  Commercial  Bank  t.  The  Bank  of  Upper  Canada,  Oraaf  ■ 
Cham.  B.  64,  an  iignnotion  was  granted  (with  liberty  to  move  at  any  time  to  dli- 
■oWe)  to  restrain  a  sale  of  mortgaged  property  pending  an  appeal  in  a  suit  to  set 
aside  the  mortgage.  A  motion  was  afterwards  made  to  dissolve  the  iojunotion  or 
Tary  the  order  to  stay  the  sale,  and  the  mortgagor  consenting,  the  order  was  varied 
by  directing  the  amount  due  on  the  mortgage  to  be  paid  into  court  to  await  the 
deeision  in  the  appeal.    (Ibid.) 
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20.  The  death  of  the  respondent  shall  not  cause  the  JJ^^^^.* '^ 
appeal  to  abate.    20  Vic.^  eh.  5,  sec.  11. 

21.  The  marriage  of  a  woman  appellant  or  respondent  ^**i5fe«?5S*^ 
shall  not  abate  the  appeal,  but  the  proceedings  in  error  ^ 

and  appeal  shall  go  on  as  if  no  snch  marriage  had  taken 
place,  and  the  decision  of  the  court  shall  be  certified  as 
in  other  cases.     20  Vic,  ch.  6,  sec.  12. 

Sees.  22  to  51  indtmve  have  especial  reference  to 
appeaUfrom  the  Court  of  Queen' %  Bench  and  Common 
PleoB  in  cases  other  than  Judgments  or  matters  of  record. 

APPEALS  FROM  THE  COURT  OF  CHANCERY. 

52.  A  party  desirous  of  appealing  from  any  decree  or  AppeaUfrom 
order  in  Chancery,  shall  file  a  petition  of  appall  withSSS?"'^^^^' 
the  clerk  of  the  Court  of  Error  and  Appeal,  rod  shall 
serre  a  copy  thereof,  together  with  a  notice  of  the  hear- 
ing of  the  appeal,  on  th$  respondent,  his  solicitor  or 
agent,  at  least  two  months  before  the  time  named  in 
such  notice  for  the  hearing  of  the  appeal.  20  Vie,  ch. 
5,  sec.  34. 

68.  Such  petition  shall  not  be  answered,  but  proceed- Jjawon  not  to 
ings  shall  go  on  as  if  the  petition  had  been  answered?  j^*o  be 
Mid   as  if  the  time  named  in  the  notice   had  been 
appointed  by  the  court  for  hearing  the  appeal. 

54.  The  petition  shall  be  in  the  following  form: 

"IN  THE  COURT  OF  ERROR  AND  APPEAL. 

"  Between  A.  B.,  appellant,  and  C.  D.,  respondent. 

"  To  the  honourable  the  judges  of  the  said  court. 
"  The  petition  of  the  said  A.  B.  sheweth : 

"That  a  decree  {or  order)  was  on  pronounced Jo^^p««*ton 

"by  Her  Majesty's  Court  of  Chancery  for  Upper 
**  Canada,  in  a  certain  cause  depending  in  the  said  court, 
"  wherein  your  petitioner  was  plaintiff  {or  defendant), 
•**  and  the  above  named  C.  D.  was  defendant  {or  plain- 
"  tiff),  which  said  decree  {or  order)  has  been  duly  entered 
^^  and  enrolled. 
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^^  That  your  petitioner  hereby  appeals  from  the  0ud 
"  decree  {or  order),  and  prays  that  the  same  may  be 
"  reversed  or  varied,  or  that  such  other  decree  {or  order) 
^^  in  the  premises  may  be  made  as  to  your  honourable 
<<  court  seems  meet. 
"  And  your  petitioner  will  ever  pray,  &c." 
{Certificate  of  counsel  to  be  added.) 
20  Vic,  ch.  5,  sch.  A.  S. 
time  appeals         55.  In  casc  of  au  appeal  from  the  Court  of  Chanoerv. 

most  be  brought  **^  ,  ,       ^ 

to  a  bearing,  the  appellant  shall  bring  the  same  to  a  hearing,  if  the 
appeal  is  from  a  decree  or  decretal  order,  within  one, 
year  from  the  pronouncing  thereof;  and  if  the  appeal  is 
Irom^an  interlocutory  order,  not  being  a  decretal  order, 
then  wiDiin  siz  months  from  the  pronouncing  of  the  same, 
or  within  such  further  time  in  either  case  as  may  be 
allowed  for  the  purpose  by  the  Court  of  Error  and 
Appeal,  or  by  the  Court  of  Chancery,  or  a  judge  thereof, 
upon  special  grounds  shewn  to  the  satisfaction  of  the 
court  or  judge  granting  the  same.  20  Vic,  ch.  5, 
sec  35. 

56.  As  to  a  decree  or  order  which,  under  any  gener4 
orders  of  the  Court  of  Chancery,  does  not  become 
absolute  upon  the  same  being  pronounced,  the  time 
limited  for  appealing  therefrom  shall  be  computed  from 
the  time  when  the  same  does  become  absolute.  20  Yic, 
ch.  5,  sec  35. 


Time  to  be 
leckonedfrom 
the  decree  or 
order  becoming 
abeolate. 


APPEALS  TO  HER  MAJESTY  IN  HER  PRIVT  COUNCIL. 

57.  The  judgment  of  the  Court  of  Error  and  Appeal 
shall  be  final  where  the  matter  in  controversy  does  not 
exceed  the  sum  or  value  of  four  thousand  dollars.  12 
Vic,  ch.  63,  sec.  46. 

58.  In  a  case  exceeding  that  amount,  as  well  as  in  a 
oouScor^^   case  where  the  matter  in  question  relates  to  the  taking 

of  any  annual  or  other  rent,  customary  or  other  duty, 
or  fee,  or  any  like  demand  of  a  general  and  public 


Appeal  final  in 
matters  not  ex- 
ceeding $4000. 


When  appeal 
may  be  to  the 
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nature  affecting  future  rights,  of  what  value  or  amount 
soever  the  same  may  be,  an  appeal  shall  lie  to  Her 
Majesty  in  her  Privy  Council.    12  Vic,  ch.  68,  sec.  46. 

59.  But  no  such  appeal  shall  be  allowed  until  the  s<»arity  to  be 
appellant  has  given  security  in  two  thousand  dollars,  to 

the  satisfaction  of  the  court  appealed  from,  that  he  will 
e^ectually  prosecute  the  appeal,  and  pay  such  costs  and 
damages  as  may  be  awarded  in  case  the  judgment  or 
decree  appealed  from  be  afcmed.  12  Vic,  ch.  63, 
sec.  46. 

60.  Upon  the  perfecting  of  such  security,  execution  The  execution  to 
shall  be  stayed  in  the  original  cause.     12  Vic,  ch.  63,     '^^ 
sec.  46,  and  see  ante  sees.  16,  17,  35. 

61.  But  the  provisions  of  the  sixteenth  section  of  this  The  lethsectkm 

to  spply. 

act  shall  apply  to  such  appeal,  and  the  completion  of  the 
security  hereby  required  shall  not  have  the  effect  of 
staying  execution  in  the  cause,  in  the  different  cases  to 
which  the  said  section  relates,  unless  the  provisions  in 
the  said  section  be  complied  with.  12  Vic,  ch.  63, 
sec.  46. 

62.  Every  judge  of  the  Court  of  Error  and  Appeal  ][^^^^«™j3r 
shall  have  authority  to  approve  of  and  allow  the  security  ■'*"'***• 

to  be  given  by  a  party  who  intends  to  appeal  to  her 
Majesty  in  her  Privy  Council,  whether  the  application 
for  such  allowance  be  made  during  the  sitting  of  the  said 
court,  or  at  any  other  time.     20  Vic,  ch.  6,  sec.  36. 

68.  Costs  awarded    by  her  Majesty  in  her  Privy  oosta  in  niud 
Conncil,  upon  an  appeal,  shall  be  recoverable  by  the 
Saine  process  as  costs  awarded  by  the  Court  of  Error 
imd  Appeal.     20  Vic,  ch.  5,  sec.  37. 

GEOTRAL  RULES. 

64.  The  judges  of  the  Court  of  Error  and  Appeal,  or 
any  five  or  more  of  them,  of  whom  the  Chief  Justice  of 
Upper  Canada  and  the  Chancellor  shall  be  two,  may 
from  time  to  time  make  such  general  rules  and  orders 
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Th«jTidgwof  for  the  effectual  execution  of  this  act,  and  of  the  inten- 
may  nuke  ruiffjtiQji  and  objcct  hereof,  and  for  fixing  the  costs  to  be 
allowed  in  respect  of  proceedings  in  the  court,  and  for 
regulating  the  different  proceedings  in  appeal,  as  to 
them  may  seem  expedient;  and  may  also  from  time  to 
time  alter  and  amend  any  of  the  existing  rules,  or  any 
rules  made  under  the  authority  of  this  act,  and  make 
other  rules  instead  thereof;  and  until  such  rules  be 
made,  the  present  rules  and  exbting  practice  and  mode 
of  proceeding  in  the  court  shall  continue  in  force.  20 
Vic,  ch.  5,  sec.  88. 

THE  CLERK'S  FEES  AND  ACCOUNTS. 

Theoierk  ootto  65.  The  clcrk  of  the  Court  of  Appeal  shall  not  take 
for  the  fee  fund,  for  his  owu  uso  or  benefit,  directly  or  indirectly,  any  fee 
or  emolument  whatever  except  the  salary  to  which  he  is 
entitled  as  registrar  of  the  Court  of  Chancery,  and  all 
fees  received  by  or  on  account  of  the  registrar,  as  derk 
of  the  Court  of  Appeal,  shall  form  part  of  the  consoli- 
dated revenue  fund  of  the  province.  12  Vic,  ch.  68, 
sec.  43. 

g*Min*^JST*  66.  The  clerk  of  the  Court  of  Error'and  Appeal  shaU, 
•£ri"forlii^  on  the  first  day  of  January,  April,  July,  and  October 
x«oeiTed,  Ac  j^  evcry  year,  render  to  the  Minister  of  Finance  a  true 
account  in  writing,  of  all  the  fees  received  by  or  on 
account  of  the  office  of  clerk,  in  such  form  and  with  such 
particulars  as  the  Minister  of  Finance  from  time  to  time 
requires ;  and  such  accounts  shall  be  signed  by  the  clerk| 
and  the  correctness  thereof  shall  be  by  him  declared 
before  one  of  the  judges  of  the  court|;  and  the  clerk 
shall,  within  ten  days  after  the  rendering  of  the  account, 
pay  over  the  amount  of  the  fees  to  the  Receiver-General, 
and  in  case  of  default,  the  amount  due  by  the  clerk  shall 
be  deemed  a  specialty  debt  to  her  Majesty.  12  Vic., 
ch.  63,  sec.  44. 
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ACT  RESPECTING  COUNTY  COURTS. 

COXIOLIPATED   BTATUTB8   01  VPPSK  CANADA,    22  YIO.,   CHAPTEK  XV. 

Qer  Majesty,  by  and  with  the  advice  and  consent  of 
the  I^egislative  Council  and  Assembly  of  Canadi^,  enacts 
as  follows : 

REMOVAL  OP  SUITS. 

67.  Any  claim  entered  on  the  equity  side  of  a  county  i^  oertain  t»am 

t     '  1  t         .  1  .  ,  -^  dalDM  may  be 

court  may  be  removed  by  either  party  into  the  court  of  ™o^*n*o 
Chancery,  by  order  of  that  court,  to  be  obtained  on  a 
smmnary  application,  by  motion  or  petition,  supported 
by  affidavit,  of  which  reasonable  notice  shall  be  given  to 
the  opposite  party,  and  the  order  shall  be  made  on  such 
terms  as  to  payment  of  costs,  giving  security  in  respect 
to  t;he  relief  claimed  and  costs,  or  upon  such  other  terms 
as  to  the  Court  of  Chancery  may  seem  just;  but  no  claim 
shall  be  removed,  unless  the  Court  of  Chancery  be  of 
opinion  that  the  nature  of  the  claim  renders  it  a  proper 
one  to  be  withdrawn  from  the  jurisdiction  of  the  county 
court,  and  disposed  of  in  the  Court  of  Chancery,  and 
the  said  Court  of  Chancery  shall  make  the  necessary 
regulations  for  the  practice  to  be  observed  in  proceed- 
ings under  this  section.     16  Vic,  ch.  119,  sec.  17. 

68.  In  order  that  the  mode  of  proceeding  under  thischwioeryto 
act  may  be  fully  traced  out,  and  from  time  to  time  im-  roies  and  orderr, 
proved  and  rendered  as  simple,  speedy,  and  cheap  as 

may  be,  it  shall  be  the  duty  of  the  judges  of  the  Court 
of  Chancery  to  frame  such  general  rules  and  orders 
and  all  such  forms  as  to  them  may  seem  expedient,  con- 
cerning the  process,  practice,  orders  and  proceedings  on 
the  equity  side  of  the  county  courts  under  this  act,  and 
in  relation  to  any  of  the  provisions  thereof  as  to  which 
there  may  arise  doubts;  and  from  time  to  time  to  alter  jj^^^^^^j^^ 
and  amend  such  rules,  orders  and  forms,  and  also  the' 
forms  and  mode  of  procedure  prescribed  by  this  act; 
and  such  rules,  orders  and  forms  as  may  be  made  and 
68 
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framed  by  the  judges,  or  any  two  of  them  (of  whom  the 
Thdreihot       Chancollor  of  Upper  Canada  shall  be  one)  shall,  from 
and  after  a  day  to  be  named  therein,  be  in  force  in  eyery 
county  court,  and  shall  be  of  the  same  force  and  effect 
as  if  the  same  had  been  embodied  in  an  act  of  parlia- 
ment    16  ^c,  ch.  119,  sec.  19. 
cwtf  iwtniMd.     63*  ^^  *^y  s^*  ®^  proceeding  be  commenced  in  the 
Court  of  Chancery  for  any  cause  or  claim  which  might 
have  been  entered  in  a  county  court,  no  costs  shall  be 
tax^  agidnst  the  defendant  in  such  suit  or  proceeding, 
and  the  defendant,  if  he  succeeds  in  the  suit,  shall  be 
^  entitled  to  a  decree  against  the  plaintiff  for  his  costs,  as 

between  attorney  and  client,  unless  the  Court  of  Chan- 
cery be  of  opinion  that  it  was  a  fit  cause  or  claim  to  be 
withdrawn  from  a  county  court,  and  entered  in  the 
Court  of  Chancery.     16  Vic,  ch.  119,  sec.  22. 

65.  The  rules  and  orders  made  by  the  Court  of  Chan- 
cery, and  now  in  force  for  the  regulation  of  the  practice 
of  the  county  courts  in  suits  in  equity,  shall  continne 
until  altered  under  the  authority  of  this  act. 


EziftlDg  rulei 


APPEALS  FBOM  THE  COUNTY  COURTS  TO  CHANCERY. 

An  appeti  given      69.  Either  party  may  appeal  to  the  Court  of  Chan- 

tochMnnrj,      ^^^^  agaiust  any  order  or  decree  made  by  the  judge  of 

a  county  court  under  the  equity  jurisdiction  conferred 

by  this  act;  and  the  Court  of  Chancery  shall  make  such 

order  thereupon  in  respect  to  costs  or  otherwise,  or  for 

referring  back  the  matter  to  the  judge  before  whom  the 

same  was  first  heard,  as  may  be  just  and  proper;  but 

before  the  county  court  judge  is  called  on  to  certify  to  the 

Court  of  Chancery,  the  order  or  other  matter  appealed 

^^»fnj»<*  against,  the  party  appealing  shall  enter  into  a  recogni- 

^>^^  zance,  with  sufficient  sureties  to  the  satisfaction  of  the 

judge,  to  pay  the  sum  decreed  in  case  relief  be  not  had 

on  the  appeal,  or  to  obey  the  order ;  (or  as  the  case  may 

be;)  and  when  the  party  appealing  appears  by  attorney. 
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an  affidavit  shall  be  made  by  the  attorney,  that  theS;,22?*4r 
appeal  is  not  intended  for  delay  as  he  believes,  and  that  J[^'**^'*^ 
there  is,  in  his  opinion,  probable  cause  for  reversing  the 
order  or  decree  against  which  the  appeal  is  made ;  and 
the  Court  of  chancery  shall  specially  make  the  neces- 
sary regulations  for  the  practice  to  be  observed  in  pro- 
ceedings under  this  section.    16  Vic,  ch.  119,  sec.  18. 

AN  ACT  RESPECTING  THE  SUBROGATE  COURTS. 

COll80L£DATBD  8TAT17TI8  OW  UPPXR  CANADA,  22  VIC,  OHAPTXR  Xyi. 

Her  Majesty,  by  and  with  the  advice  and  consent  of 
the  Legislative  Council  and  Assembly  of  Canada,  enacts 
as  follows : 

APPEALS  TO  CHANCERY. 

26.  Any  person  considering  himself  aggrieved  by  anypewongooMidap. 
order,  sentence,  judgment,  or  decree  of  any  surrogate  ll^^^T^y 
court,  or  being  dissatisfied  with  the  determination  of  the  m^^^  to' 
judge  thereof  in  point  of  law  in  any  matter  or  cause       **^' 
imder  this  act  may,  within  fifteen  days  next  after  such 

order,  sentence,  judgment,  decree  or  determination, 
appeal  therefrom  to  the  Court  of  Chancery,  in  such 
manner  and  subject  to  such  regulations  as  may  be  pro- 
vided for  by  the  rules  and  orders  made  under  the  Surro- 
gate Courts  Act,  1858,  or  under  this  act,  and  the  said 
Court  of  Chancery  shall  hear  and  determine  such 
appeals;  but  no  such  appeal  shall  be  had  or  lie  unless 
the  value  of  the  goods,  chattels,  rights,  or  credits  to  beuJC^rSSL*^ 
affected  by  such  order,  sentence,  judgment,  decree  or^***^  * 
determination,  exceeds  two  hundred  dollars.  22  Vic, 
ch.  93,  sec.  20. 

REFERENCE  TO  A  SUPERIOR  COURT. 

27.  In  every  case  in  which  there  is  contention  as  to 

the  grant  of  probate  or  administration,  and  the  parties  j^^j^^  of  ^^ 
in  such  case  thereto  agree,  such  contention  shall  beS^i25,iiy 
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gwnMwwj^  referred  to  and  determined  by  either  of  her  Majesty's 
SS^iJiiSr*^  superior  courts  of  law,  or  by  the  Court  of  Chancery,  on 
«>"*^  a  case  to  be  prepared,  and  the  surrogate  court  having 

jurisdiction  in  such  matter  shall  not  grant  probate  or 
administration  until  such  contention  be  terminated  and 
disposed  of  by  judgment,  decree,  or  otherwise.  22  Vic, 
ch.  93,  sec.  21. 

BEMOVAL  TO  THE  COURT  OF  CHANCEEY. 

28.  Any  cause  or  proceeding  in  the  said  surrogate 
of  contention,  courts  in  which  any  contention  arises  as  to  the  grant  of 
SSbrredto        probato  or  administration,   or  in  which  any  disputed 

question  may  be  raised  (as  to  law  or  facts)  relating  to 
matters  and  causes  testamentary,  shall  be  removable  by 
any  party  to  such  cause  or  proceeding  into  the  Court  of 
Chancery  by  order  of  a  judge  of  the  said  court  to  be 
obtained  on  a  summary  application  supported  by  affida- 
vit, *  of  which  reasonable  notice  shall  be  given  to  the 
other  parties  concerned.     22  Vic,  ch.  93,  sec.  22. 

29.  The  judge  making  such  order  may  impose  sndi 
terms  as  to  payment  or  security  for  costs  or  otherwise, 
as  to  him  may  seem  fit;  but  no  cause  or  proceeding  shall 
be  so  removed  unless  it  be  of  such  a  nature  and  of  such 

noitobeto       importance  as  to  render  it  proper  that  the  same  should 

""^    '  be  withdrawn  from  the  jurisdiction  of  the  surrogate 

court,  and  disposed  of  by  the  Court  of  Chancery,  nor 

unless  the  personal  estate  of  the  deceased  exceeds  two 

thousand  dollars  in  value.    22  Vic,  ch.  93,  sec  22. 

Powers  of  uie        ^0.  Upou  any  cause  or  proceeding  being  so  removed 

^LISS:   ftB  aforesaid,  the  Court  of  Chancery  shall  have  full 

SSSto  mot!?  power  to  determine  the  same,  and  may  cause  any  ques- 

gftte  court.        ^.^^  ^£  £^^^  arising  therein  to  be  tried  by  a  jury,  and 

otherwise  deal  with  the  same  as  with  any  cause  or  claim 

originally  entered  in  the  said  Court  of  Chancery;  and 

the  final  order  or  decree  made  by  the  said  Court  of 

Chancery  in  any  cause  or  proceeding  removed  as  afore- 
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^d,  shaUy  for  the  guidance  of  the  said  surrogate  court, 
be  transmitted  by  the  surrogate  clerk  to  the  registrar  of 
die  surrogate  court  from  which  such  cause  or  proceeding 
was  removed.    22  Yic,  ch.  93,  sec.  22.  (p) 

SUBROGATE  CLERK. 

SI.  There  shall  be  a  clerk  appointed,  to  be  called  the  g'SJ^^g^^. 
surrogate  clerk,  who  shall  perform  the  duties  required  of  ^*"**^- 
the  surrogate  clerk  by  this  act,  as  well  as  the  duties  that 
by  the  rules  and  orders  made  as  hereinbefore  mentioned 
may  be  required  of  such  surrogate  clerk,  and  also  such 
other  duties  as  may  be  required  of  him  by  the  Court  of  HbiMiny 
Chancery,  and  such  surrogate  clerk  shall  be  deemed  an 
officer  of  the  said  Court  of  Chancery,  and  be  paid  a  fixed 
salary,  not  exceeding  one  thousand  six  hundred  dollars 
yearly,  and  the  governor  shall  from  time  to  time  appoint 
and  at  his  pleasure  remove  such  clerk.    22  Vic,  ch.  98, 
sec.  28.  ^  . 

42.  In  case  it  appears  by  the  certificate/^  r^c  *^"fo- proceeding  if 
gate  clerk  that  appUcation  for  probate  or  aSL^^feongJJf^^?^ 
has  been  made  to  two  or  more  surrogate  courts,  the  l!SS^^co^. 
judges  of  such  courts  respectively  shall  stay  proceedings 
therein,  leaving  the  parties  to  apply  to  one  of  the  judges 
of  the  said  Court  of  Chancery  to  give  such  direction  inSi^i^**** 


(p)  Where  a  motion  was  made  under  this  act  to  remoTe  a  oanse  on  the  ground  of  a 
contest  as  to  whom  administration  should  be  granted,  and  that  it  was  necessary, 
iherefbre,  that  the  cause  should  stand  over  till  term,  which  would  cause  delay,  the 
oourt  refused  the  motion,  as  the  surrogate  court  has  power  by  sec.  86  of  the  act  to 
appoint  an  administrator />eniienr6  tttey  and  that,  therefore,  no  ground  of  delay  could 
be  urged,  (in  re  Bechwith,  5  U.  C.  L.  J.  266.)  It  would  seem  that  to  justify  the 
remoral  of  a  suit  from  a  surrogate  court,  there  should  be  a  disputed  question  of  law 
or  hot  proper  to  be  ac^udicated  on  by  the  Court  of  Chancery.    (Ibid,) 

In  eases  which  by  this  act  are  proper  to  be  remoyed  to  the  Court  of  Chancery,  the 
court  will  not  restrict  the  parties  to  surrogate  oourt  costs  on  the  proceedings  in 
Chancery.     {In  re  Lee  and  Waterhouse,  5  U.  C.  L.  J.  256.) 

A  personal  representatlTe  cannot  be  appointed  by  the  Court  of  Chancery  on  a 
mcHoH  to  remoTc  a  cause  from  the  surrogate  court ;  a  petition  for  that  purpose  is 
neoestary.    {Ibid,) 
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the  matter  as  to  him  may  seem  necessary.    22  Yic,  ch. 
93,  sec.  28. 
Decree  of  Ghtn-      43.  On  application  made  to  any  one  of  such  judges, 

oellor  as  to  what  ,,,..,  .  i 

court  flhau  hare  he  shall  cuqmrc  luto  the  matter  m  a  summary  way,  and 
adjudge  and  determine  what  surrogate  court  has  juris- 
diction, and  shall  proceed  in  the  matter.  22  Vic,  eh. 
93,  sec.  28. 

SHiwiSau       ^'  '^^  }^^&^  ^^  *^®.  Court  of  Chancery  may  order 

determine  as  to  ^Qg^g  ^q  \^q  paid  ^y  any  of  the  applicants,  and  the  order 
shall  be  enforced  by  the  Court  of  Chancery.     22  Vic., 
ch.  93,  sec.  28. 
45.  The  determination  of  such  judge  shall  be  final 

StoS!*^***  and  conclusive,  and  so  soon  as  may  be  after  such  deter- 
mination made,  the  surrogate  clerk  shall  transmit  a  cer- 
tified copy  thereof  to  the  registrars  of  the  several  surro- 
gate courts  wherein  such  applications  as  aforesaid  have 
been  made.     22  Vic,  ch.  93,  sec.  28. 

PROBATE  PRIMA  FACIE  PROOF  OP  WILL. 

S^S^^M^  -^k2  "^  ^tion  at  law  or  suit  in  equity  where  ac- 

A^to^SiS'     cording  iS^e  existing  law  it  would  be  necessary  to  pro- 

^A^fSZ    duce  and  prove  an  original  will  in  order  to  establish  a 

Bare  when  ito    doviso  or  Other  testamentary  disposition  of  or  affectinxr 

Id  issve.  real  estate,  the  party  intending  to  establish  in  proof  such 

devise  or  other  testamentary  disposition,  may  give  to 

the  opposite  party  ten  days  at  least  before  the  trial  or 

other  proceeding  in  which  the  said  proof  may  be  intended 

to  be  adduced,  notice  that  he  intends  at  the  said  trial  or 

other  proceeding  to  give  in  evidence  as  proof  of  the 

devise  or  other  testamentary  disposition,  the  probate  of 

the  will  or  letters  of  administration  with  the  will  annexed, 

or  a  copy  thereof,  stamped  with  the  seal  of  the  surrogate 

court  granting  the  same ;  and  in  every  case  such  probate 

or  letters  of  administration  or  copy  thereof,  respectively, 

stamped  as  aforesaid,  shall  be  sufficient  evidence  of  such 

will,  and  of  its  validity  and  contents  notwithstanding  the 
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same  may  not  have  been  proved  in  solemn  form,  or  have 
been  otherwise  declared  valid,  in  a  contentious  cause  or 
matter  as  herein  provided,  unless  the  party  receiving 
such  notice  do,  within  four  days  after  such  receipt,  give 
notice  that  he  disputes  the  validity  of  such  devise  or 
other  testamentary  disposition.    22  Vic,  ch.  93,  sec.  33. 

ADMINISTRATION  PENDENTE  LITE. 
54.  Pending  any  suit  touchine  the  validity  of  the  will  Administrfttion 
of  any  deceased  person,  or  for  obtaining,  recalling  or  may  be  granted. 
revoking  any  probate  or  any  grant  of  administration? 
the  court,  in  which  such  suit  is  pending,  may  appoint  an 
administrator  of  the  personal  estate  of  such  deceased 
person ;  and  the  administrator  so  appointed  shall  have 
all  the  rights  and  powers  of  a  general  administrator  j^,g^^  ^^^^ 
other  than  the  right  of  distributing  the  residue  of  such  JJJSSrtr^r. 
personal  estate ;  and  every  such  administrator  shall  be 
subject  to  the  immediate  control  of  the  court  and  act 
under  its  direction  ;  and  the  court  may  direct  that  such 
administrator  shall  receive  out  of  the  personal  estate  of 
the  deceased  such  reasonable  remuneration  as  the  court 
thinks  fit.     22  Vic,  ch.  93,  sec.  36. 

PAPERS  TO  BE  PLACED  IN  COURT  OF  CHANCERY. 
79.  All  books,  records,  wills,  grants,  probates,  letters  Judge  of  former 
of  administration,  administration  bonds,  notes  of  admin- and  others  to 

.  1111  1   hand  OTerwills, 

istration,  court  books,  deeds,  processes,  acts,  proceed- p^pem,  Ac,  to 

,  ,  ,  Court  of  Chan* 

ings,  writs,  documents  and  every  other  instrument,  <»iy- 
relating  exclusively  or  principally  to  matters  and  causes 
testamentary,  deposited  in  the  Court  of  Chancery,  by 
the  judge  of  the  court  of  probate,  the  registrar  thereof, 
and  every  other  person  who  had  the  custody  of  books, 
documents  and  papers,  of  or  belonging  to  that  court, 
pursuant  to  the  fifty-fifth  section  of  the  Surrogate  Courts 
Act,  1858,  shall  remain  so  deposited,  so  as  to  be  easy  of 
reference  under  the  control  and  direction  of  the  court. 
22  Tic,  ch.  93,  sec.  55. 
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APPEALS  TO  FORMER  PROBATE  COURT  TRANSFERRED  TO 
CHANCERY. 

Suits  br  way  of  81.  All  suits  by  way  of  appeal  from  the  surrogate 
SSot^  to    ^^^*>  "which,  on  the  first  September,  one  thousand  eight 

chMoepy.  hundred  and  fifty-eight,  were  pending  in  the  court  of 
probate,  and  were,  by  the  Surrogate  Courts  Act,  1858, 
transferred  with  all  proceedings  therein  to  the  Court  of 
Chancery,  shall  there  be  dealt  with  and  decided  accord- 
ing to  the  practice  of  the  said  court,  as  shall  also  all 
cases  then  in  process  of  appeal  to  the  said  court  of  pro- 
bate.    22  Vic,  ch.  93,  sec.  57. 

BONDS  TAKEN  IN  PROBATE  COURT  ASSIGNABLE. 
»   .  X  w    .        82.  The  Court  of  Chancery  may  order  all  bonds  taken 

Bonds  taken  in  ^  nf 

Sa^te'SS***^^"^  the  court  of  probate  on  the  grant  of  administration 
Simoe"**'  and  in  force  on  the  first  of  September,  one  thousand 
eight  hundred  and  fifty-eight,  to  be  assigned,  and  the 
same  may  be  enforced  in  the  name  of  the  assignee  under 
the  authority  of  the  said  Court  of  Chancery,  in  the  same 
way  as  provided  for  in  case  of  assignment  of  bonds  fa^ 
the  surrogate  court.     22  Vic,  ch.  93,  sec  58. 

AN  ACT  TO  REGULATE  THE  PROCEDURE  OP  THE  SUPERIOR 
COURTS  OF  COMMON  LAW  AND  OF  THE  COUNTY  COUBTa 

CONSOLIDATED  STATUTES  OF  UPPEB  CANADA,  22  TIC.,  OHAP.  XZII. 

Her  Majesty,  by  and  with  the  advice  and  consent  of 
the  Legislative  Council  and  Assembly  of  Canada,  enacts 
as  follows : 

AS  TO  ARBITRATIONS. 
Brerjgubmifr        ^^'  Evcry  agreement  or  submissson  to  arbitration  by 
SS^ybf*"   consent,  whether  by  deed,  or  in  writing  not  under  seal, 
SwluSJi'*'  ^^Jj  ^^  ^^  application  of  any  party  thereto,  be  made 
fbrtddiL^*"*  a  rule  of  either  of  the  superior  courts  of  law,  or  of  the 
Court  of  Chancery,  or  of  a  county  court  in  actions  pend- 
ing in  such  county  court,  unless  such  agreement  or  sub- 
mission contains  words  purporting  that  the  parties  ip- 
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tended  that  it  should  not  be  made  a  role  of  conrt.  19 
Vic,  ch.  43,  sec.  97. 

177.  If  in  any  such  agreement  or  submission  it  he^^^^^^^ 
provided  that  the  same  may  be  made  a  rule  of  one  in^b^iufttifafc 
particular  of  the  superior  courts  aforesaid,  it  shall  beSeMSonor 
made  a  rule  of  that  court  only ;  and  if  when  there  is  no*"***^ 
such  provision,  a  case  has  been  stated  for  the  opinion  of 

one  of  the  superior  courts,  and  such  court  is  specified  in 
the  award,  and  the  document  authorising  the  reference 
has  not  before  the  publication  of  the  award  to  the  parties 
been  made  a  rule  of  court,  such  document  shall  be  made 
a  rule  only  of  the  court  specified  in  the  award.  19  Yic, 
oh.  43,  sec.  97. 

178.  When  in  any  case  the  document  authorising  the^^J,^^  ^^ 
reference  is  or  has  been  made  a  rule  or  order  of  any  one 

of  such  superior  courts,  no  other  of  such  courts  shall 
have  any  jurisdiction  to  entertain  any  motion  respecting 
the  arbitration  or  award.     19  Vic,  ch.  43,  sec  97. 

179.  In  case  of  the  appointment  of  any  arbitrator  or^^^j^^^^^ 
umpire  by,  or  in  pursuance  of,  any  rule  of  either  of  the"*^°{J^j^j^ 
superior  courts  of  common  law  or  of  the  Court  of  Chan-J^®^J^ 
eery,  or  of  any  county  court,  or  judge's  order,  or  order  J[J^*^^®**' 
of  nisiprius  in  any  action,  or  by  or  in  pursuance  of  any 
submission  or  reference,  not  containing  words  purporting 

that  the  parties  intended  that  such  agreement  should  not 

be  made  a  rule  of  any  of  such  superior  courts,  the  power  oeed  with  nfe?^ 

and  authority  of  such  arbitrator  shall  not  be  revocable  ^° 

by  any  party  to  the  reference,  without  the  leave  of  the 

court  by  which  such  rule  or  order  was  made,  or  which  is 

mentioned  in  the  submission,  or  by  leave  of  a  judge  of 

such  court;  or  in  case  no  such  court  be  mentioned  in  theP^'*"**^**: 

'  larctt  HUM  wr 

submission  and  there  be  no  restriction  of  jurisdiction  as^J 
aforesaid,  then  not  without  the  leave  of  one  of  such  supe- 
rior courts,  or  of  a  judge  thereof,  and  the  arbitrator  and 
umpire  shall  proceed  with  the  reference  notwithstanding 
any  such  revocation,  and  make  an  award,  although  the 
69 
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person  making  such  revocation  do  not  afterwards  attend 
the  reference ;  and  the  court,  or  any  judge  thereof  (<m 
the  case  may  he)  may,  from  time  to  time,  enlarge  the 
term  for  any  such  arbitrators  making  their  award.  7 
Wm.  IV.,  ch.  3,  sec.  29. 
witneMMmiiT,       180.  Li  casc  of  a  reference  by  any  such  rule  or  order, 

bjorder  of  tlie  y        y  w 

«yj^»j^^^-or  by  any  such  submissbn  as  aforesaid,  and  in  case  of 
^*»!n^an,         ^^  application  to  the  court  by  which  such  rule  or  order 
was  made,  or  to  the  court  mentioned  in  such  agreement, 
or  to  any  judge  thereof,  or  if  no  such  court  be  mentioned 
in  the  submbsion  and  there  be  no  restriction  of  the  juna- 
diction  as  aforesaid,  then  to  one  of  the  superior  courts 
or  a  judge  thereof,  setting  forth  the  plac0  of  residence  of 
any  witness  whose  presence  is  desired,  such  court  or 
judge  may  by  a  rule  or  order  for  that  purpose  command 
the  attendance  and  examination  of  any  witness  named 
in  such  rule  or  order,  and  also  the  production  of  any 
documents  mentioned  therein.  7  Wm.  lY.,  ch.  8,  sec.  30. 
Jjgjj*"  ^*>»     181.  If,  in  addition  to  the  service  of  such  rule  or  order, 
^"^^  an  appointment  of  the  time  and  place  of  attendance  in 

obedience  thereto,  signed  by  one  at  least  of  the  arbitra- 
tors, or  by  the  umpire,  before  whom  the  attendance  ia 
required,  be  served,  either  together  with  or  after  the  ser- 
vice of  such  rule  or  order,  the  disobedience  of  any  such 
rule  or  order  shall  be  deemed  a  contempt  of  court,  but 
the  person  whose  attendance  is  required  shall  be  entitled 
to  the  like  conduct  money,  and  payment  of  expenses,  and 
for  loss  of  time,  as  for  and  upon  attendance  at  any  trial ; 
and  no  person  shall  be  compelled  to  produce,  under  any 
such  rule  or  order,  any  writing  or  other  document  fchat 
he  would  not  be  compelled  to  produce  at  a  trial,  or  to 
attend  for  more  than  two  consecutive  days,  to  be  named 
in  such  order.     7  Wm.  IV.,  ch.  3,  sec.  80. 

182.  In  case  in  any  rule  or  order  of  reference,  or  in 
any  such  submission  to  arbitration  as  aforesaid,  it  is 
ordered  or  agreed  that  the  witnesses  upon  such  reference 
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shall  be  examined  upon  oath,  the  arbitrator  or  umpire,  2i5?ynrom* 
or  any  one  arbitrator,  shall  administer  an  oath  to  such^*'"''****^ 
witnesses,  or  take  their  affirmations  in  cases  where  an 
aflSnnation  is  allowed  by  law  instead  of  an  oath.  7  Wm. 
IV.,  eh.  3,  sec.  31. 

AN  ACT  BfiSPECTma  ARREST  AND  IMPRISONMENT  FOB 
DEBT. 

C0N80LIDATBD  8TATUTI8  01  UPPER  CANADA,  22  VIC,  CHAP.  XXIV. 

Her  Majesty,  by  and  with  the  advice  and  consent  of 
ihe  Legislative  Council  and  Assembly  of  Canada,  enacts 
w  follows : 

IN  CHANCERY. 

8.  The  writ  of  ne  exeat  provincia  shall  be  called  ainwbAtcMM 
writ  of  arrest,  and  no  order  shall  be  granted  for  a  writSJiuhSfb? 
of  arrest  unless  the  party  applying  for  the  writ  has  a**** 

'  cause  of  suit  to  at  least  such  an  amount,  and  shows  by 
affidavit  such  facts  and  circumstances  as  this  act  requires 
in  the  case  of  a  special  order  for  holding  a  party  to  bail 
under  the  fifth  section  of  this  act.  22  Yic,  ch.  83,  sec. 
1.    (1859.) 

9.  In  suits  for  alimony,  instituted  after  this  act  *«^tes^J^jJ»»J|f 
effect,  the  court  or  a  judge  thereof  may,  in  a  proper  case>  JJJJi"^^ 
order  a  writ  of  arrest  to  issue  at  any  time  after  the  bill 

has  been  filed,  and  shall,  in  the  order,  fix  the  amount  of 
bail  to  be  giVeft  by  the  defendant,  in  order  to  procure 
his  discharge.     20  Vic,  ch.  56,'  sec.  3. 

10.  In  case  an  order  is  made  for  a  writ  of  arrest,  in  ^SdSiteStaMmy. 
Buit  for  alimony,  the  amount  of  the  bail  required  shall 

not  exceed  what  maybe  considered  suflScient  to  cover  the 
amount  of  future  alimony  for  two  years,  besides  arrears 
and  costs,  but  may  be  for  less  at  the  discretion  of  the 
court.    22  Vic,  ch.  83,  sec.  2.    (1859.) 

11.  The  bail  or  security  required  to  be  taken  under  a 
"  writ  of  arrest "  shall  not  be  that  the  person  arrested 
will  not  go  or  attempt  to  go  out  of  Upper  Canada,  but 
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J^J^^j^  shall  merely  be  to  the  eflFect  that  the  person  arrested  will 
▼ritofMiert.  perform  and  abide  by  the  orders  and  decrees  made  or  to 
be  made  in  the  suit,  or  will  personally  appear  for  the 
purposes  of  the  suit  at  such  times  and  places  as  the  court 
may  from  time  to  time  order,  and  will,  in  case  he  b^ 
comes  liable  by  law  to  be  committed  to  close  custody, 
render  himself  (if  so  ordered)  into  the  custody  of  any 
sheriff  the  court  may  from  time  to  time  direct.  22  "Vic, 
ch.  8S,  sec.  8.  (1859.) 
Pneeaofeon-       18.  Proccss  of  coutompt  for  non-pajment  of  any  sum 

tempt  for  non-  *  «.  i 

iwjin«ntofmo-  of  mouey,  or  for  non-payment  of  any  costs,  charges  or 


expenses,  payable  by  any  decree  or  order  of  the  Court 
of  Chancery,  or  of  a  judge  thereof,  or  by  any  rule  or 
order  of  the  Court  of  Queers  Bench  or  Common  Pleas^ 
or  of  a  judge  thereof,  or  by  any  decree,  order  or  rule  of 
a  county  court,  or  of  a  judge  thereof,  is  abolished ;  and 
no  person  shall  be  detained,  arrested  or  held  to  bail  for 
^flUayit    non-payment  of  money,  unless  a  special  order  for  the 

utmu^  Nujii^  purpose  be  made  on  an  affidavit  or  affidavits  establishing 
the  same  facts  and  circumstances  as  are  necessary  for  an 
order  for  a  writ  of  capias  ad  satisfaciendumy  under  this 
act ;  and  in  such  case  the  arrest  when  allowed  shall  be 
made  by  meaus  of  a  writ  of  attachment  corresponding  as 
nearly  as  may  be  to  a  writ  of  capias  ad  satisfaciendum. 
22  Vic,  ch.  83,  sec.  4.  (1859.) 
14.  But  in  case  a  party  be  arrested  under  a  writ  of 

writ  of  amtt    arrcst,  it  shall  not  be  necessary  before  suing  out  a  writ 


CMM  as  ibr  ft  CO. 


under  the  preceding  section  of  this  act  to  obtain  a  judge's 
order  therefor,  or  to  file  any  further  affidavit  than  Uie 
affidavits  on  which  the  order  for  the  writ  of  arrest  was 
obtained.     22  Vic,  ch.  33,  sec  5.    (1859.) 

15.  Every  decree  or  order  of  the  Court  of  Chancery, 

and  every  rule  or  order  of  the  Court  of  Queen's  Bench 

or  Common  Pleas,  and  every  decree,  order  or  rule  of  a 

county  court,  directing  payment  of  money  or  of  costs, 

^^Sr^fp;^  charges  or  expenses,  shall,  so  far  as  it  relates  to  sudi 
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money,  costs,  charges  or  expenses,  be  deemed  a  judgment,  S*bi*£,S2d^ 
and  the  person  to  receive  payment  a  creditor,  and  the^™*«°^*^ 
person  to  make  payment  a  debtor,  within  the  meaning  of 
this  act ;  and  the  said  persons  shall  respectively  have  the 
same  remedies,  and  the  (Courts  and  judges  and  the  officers 
of  justice  shall  in  such  cases  have  the  same  powers  and 
duties,  as  in  corresponding  cases  under  this  act.  22  Yic, 
cL  33,  sec.  14.    (1859.) 

WRITS  OP  PIERI  FACIAS  AND  VENDITIONI  EXPONAS. 

19.  For  the  purpose  of  enforcing*  payment  of  any,, ^ 

money  or  of  any  costs,  charges  or  expenses  payable  hyjj^*»^«»^ 
any  decree  or  order  of  the  Court  of  Chancery,  or  any^/«-»*«^««»* 
rule  or  order  of  the  Court  of  Queen's  Bench  or  Common 
Pleas,  or  any  decree,  order  or  rule  of  a  county  court,  the 
person  to  receive  payment  shall  be  entitled  to  vrrits  of 
fieri  facias  and  vendUioni  exponas  respectively,  against 
the  property  of  the  person  to  pay,  and  shall  also  be  en- 
titled to  attach  and  enforce  payment  of  the  debts  of  or 
accruing  to  the  person  to  pay,  in  the  same  manner 
respectively  and  subject  to  the  same  rules,  as  nearly  as 
may  be,  as  in  the  case  of  a  judgment  at  law  in  a  civil  game  rniet.  Ac, 
action ;  and  such  writs  shall  have  the  like  eflFekt  as  nearly  SuS'"!^  "*  ^ 
as  may  be,  and  the  courts  and  judges  shall  have  the  same 
powers  and  duties  in  respect  to  the  same  and  in  respect 
to  the  proceedings  under  the  same,  and  the  parties  and 
sheriff  respectively  shall  have  the  same  rights  and  reme- 
dies in  respect  thereof,  and  the  writs  shall  be  executed 
in  the  same  manner  and  subject  to  the  same  conditions, 
as  nearly  as  may  be,  as  in  the  case  of  like  writs  in  other 
cases;  but  subject  to  such  general  orders  and  rules  vary- 
ing or  otherwise  affecting  the  practice  in  regard  to  the 
said  matters,  as  the  courts  respectively  may  from  time 
to  time  make  under  their  authority  in  that  behalf.  22 
Vic,  ch.  38,  sec.  12.    (1859.) 
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PERSON  HAVING  CARRIAGE  OP  DECREE. 

Person  hATing        20.  In  caso  a  decree  or  order  in  Chancery,  or  of  a 

S^5V<l!,*to  be  county  court  in  the  exercise  of  the  equitable  jurisdiction 

dwnwdthepuin-^j  such  county  court,  directs  the  payment  of  money 

into  court  or  to  the  credit  of  any  cause,  or  otherwise 

than  to  any  person,  the  person  haying  the  carriage  of 

the  decree  or  order,  so  far  as  relates  to  such  payment, 

shall  be  deemed  the  plaintiff  within  the  meaning  of  Hda 

act.    22  Vic,  ch.  83,  sec.  15.  (1859.) 

SEQUESTRATIONS. 

21.  The  Court  of  Chancery  may  also  issue  writs  of 
toSfn^otStS  sequestration  as  hitherto,  or  in  such  cases  as  by  general 
SS^JTa^'    <>r  other  orders  the  court  may  think  expedient;  and 

nothing  in  this  act  shall  be  construed  to  take  away  the 
jurisdiction  of  the  court  under  or  by  means  of  such  writs* 
22  Vic,  ch.  33,  sec  13. 

[2%«  remainder  of  this  section  relating  to  decrees  in 
cases  of  sequestration^  and  providing  that  when  regiM^ 
teredy  to  create  a  charge  on  real  estate^  repealed  by  24 
Fw?.,  ch.  XLI.,  sec.  4.] 

COMMON  LAW  PROCEDURE  ACT  APPLIED. 

22.  Foi^he  purpose  of  carrying  out  the  provisions  of 
of  thooom^  this  act,  so  far  as  relates  to  the  Courts  of  Queen's  Bench 
Act  Incorporated  and  Commou  Pleas,  and  to  the  county  courts  as  courts 

of  law,  the  several  provisions  of  the  Common  Law  Pro- 
cedure Act  shall,  so  far  as  applicable  and  not  inconsistent 
with  this  act,  apply  to  this  act,  and  sections  three 
hundred  and  thirty-three  to  three  hundred  and  forty, 
and  section  three  hundred  and  forty-four  of  the  said 
Common  Law  Procedure  Act,  shall  be  deemed  incor- 
porated herewith,  as  if  the  provisions  therein  contained 
had  been  repeated  in  this  act  and  expressly  made  to 
apply  hereto,  and  it  shall  not  be  necessary  to  lay  befoie 
parliament  any  rules,  orders  or  regulations  made  for  the 
purpose  of  this  act.    22  Vic,  ch.  83,  sec.  18.  (1859.) 
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23.  The  Court  of  Chancery  shall,  with  reference  to  cerUinpowe» 

1  ,.  .i/-^/.yNi  -11.    ▼eflted  in  Court 

the  proceedxngs  in  the  Court  of  Chancery  under  this  ©f  chancery, 
act,  and  to  proceedings  under  this  act  in  the  county 
courts  in  the  exercise  of  their  equitable  jurisdiction,  have 
all  the  powers  which  the  next  preceding  section  of  this 
act  gives  to  the  common  law  courts,  in  respect  to  the 
cases  to  which  the  sections  of  the  Common  Law  Procedure 
Act  therein  specially  mentioned  refer.  22  Vic,  ch.  83, 
sec.  19.    (1859.) 

AN  ACT  RESPECTING  THE   LAW  SOCIETY  OP  UPPER 
CANADA. 

C0N8#LIDATXD   STATUTES  OF  UPPER  CANADA,  22  VIC,  CHAPTER  ZXXIII. 

Her  Majesty,  by  and  with  the  advice  and  consent  of 
the  Legislative  Council  and  Assembly  of  Canada,  enacts 
as  follows : 

SCHEDULE  OP  FEES. 

ON   PROOESDINOS  IN  THE  COURT  OV  CHANCERY. 

On  filing  every  bill  or  amended  bill 2  40 

On  passing  and  entering  every  decree  or  decretal 

order 1  00 

On  every  certificate  of  bill  filed,  on  every  certifi- 
cate of  decree  or  decretal  order  made,  on 
every  subpoena,  and  on  every  other  writ  or 
certificate  issued  under  the  seal  of  the  court..  0  50 

ON  PROCEEDINGS  IN  THE  COURT  OF  ERROR  AND  APPEAL. 

On  every  appeal  entered •  •   4  00 

On  every  judgment,  decree  or  order  of  the  court 

and  entered 2  00 


ON  PROCEEDINQS  IN    THE    OFPIOE    OT    THE  SURROGATE  CLERK  IN 
CHANCERY. 

On  every  certificate  issued  by  the  surrogate  clerk 

in  Chancery 0  50 

On  every  order  made  on  application  to  a  judge  in 

Chancery •  •  ^ 0  25 
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On  entering  every  appeal 0  60 

On  every  decree  or  order  on  appeal 1  OO 

AN  ACT  RESPECTING  THE   PROPERTY   OP   RELiaiOUS 
INSTITUTIONS  IN  UPPER  CANADA. 

CONSOLIDATED   STATUTES  OF  UPPEB  CANADA,   22  VIC,   CHAPTBB  LXIX. 

Her  Majesty^  by  and  with  the  advice  and  consent  of 
the  Legislative  Council  and  Assembly  of  Canada^  enacts 
as  follows : 
.  SSt^ay*be         8.  When  land  held  by  trustees  for  the  use  of  a  con- 
Ki^^i^SSed  gregation  or  religious  body,  becomes  unnecessary  to  be 
Sutton.  °**°*^    retained  for  such  use,  and  it  is  deemed  advantageous  to 
sell  the  land,  the  Trustees  for  the  time  being  may  give 
public  notice  of  an  intended  sale,  specifying  the  premi- 
ses to  be  sold  and  the  time  and  terms  of  sale ;  and  after 
publication  of  the  notice  for  four  successive  weeks,  in  a 
weekly  paper,  published  in  or  near  the  place  where  the 
lands  are  situated,  they  may  sell  the  land  at  public  auo- 
tion  according  to  the  notice,  but  the  trustees  shall  not  be 
obliged  to  complete  or  carry  a  sale  into  effect  if  in  their 
judgment  an  adequate  price  is  not  offered  for  the  land. 
T^l^^yJ^^      9.  The  trustees  may  thereafter  sell  the  land  either 
^"^  by  public  or  private  sale ;  but  a  less  sum  shall  not  be 

accepted  at  private  sale  than  was  offered  at  public  sale. 

prirato  Bales  to       10.  Bcforo  a  deed  is  executed  in  pursuance  of  a  public 

tbe*SoSrtof**  ^  or  private  sale,  the  congregation  or  religious  body  for 

•°<*^-         whose  use  the  lands  are  held,  shall  be  duly  notified 

thereof,  and  the  sanction  of  the  Court  of  Chancery 

obtained  for  the  execution  of  the  deed.     18  Vic,  eh. 

119,  sec.  5 ;  12  Vic,  ch.  91,  sec  2. 

'^^tSd rtiJw"       ^^*  Trustees  selling  or  leasing  land  under  the  author- 

nnSiy!"*'*"'    ^^7  ^^  *^^®  ^^^  shall,  ou  the  first  Monday  in  July  in  every 

year,  have  ready  and  open  for  the  inspection  of  the 

congregation  or  religious  body  which  they  represent,  or 

of  any  member  thereof,  a  detailed  statement  shewing  all 

rents  which  accjrued  during  the  preceding  year,  and  all 
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sums  of  money  whatever  in  their  hands  for  the  nse  and 
benefit  of  the  congregation  or  religious  body,  which 
were  in  any  manner  derived  from  the  lands  under  their 
control  or  snbject  to  their  management,  and  also  shew- 
ing the  application  of  any  portion  of  the  money,  which 
has  been  expended  on  behalf  of  the  congregation  or 
body.    18  Vic,  ch.  119,  sec.  6. 

12.  The  Court  of  Chancery  may  in  a  summary  man- 
ner, on  complaint  upon  oath  by  three  members  of  aoaUeduMnto 
congregation  or  religious  body,  of  any  misfeasance  or  of  chancery. 
niisconduct  on  the  part  of  trustees  in  the  performance 

of  duties  authorised  by  this  act,  call  upon  the  trustees 
to  give  in  ah  account ;  and  may  enforce  the  rendering 
of  such  account,  the  discharge  of  any  duties,  and  the 
payment  of  any  money,  so  that  the  congregation  or 
religious  body  may  have  the  benefit  thereof;  and  the 
court  may  compel  the  trustees,  in  case  of  any  miscon- 
duct, to  pay  the  expense  of  the  application,  or  may 
award  costs  to  the  trustees  in  case  the  application  be 
made  on  grounds  which  the  court  considers  insufficient 
or  finvolous  or  vexatious.     18  Vic,  ch.  119,  sec  7. 

13.  All  the  rights  and  privileges  conferred  upon  ai^yTheproTirioniof 
religious  society  or  congregation  of  Christians  in  theJi*^^(J^°* 
first  section  of  this  act  mentioned,  shall  extend  in  every  ^"^• 
respect  to  the  Roman  Catholic  Church  to  be  exercised 
according  to  the  government  of  the  said  church.    S  Vic, 

ch.  78,  sec  3. 

AN  ACT  EESPECTING  THE  APPOINTMENT  OP  GUARDIANS 
AND  THE  CUSTODY  OF  INFANTS. 

C0H80LIDATBD   STATUTES   OF  tPPEB  0A17ADA,   22  VIO.,  OH.  LXXIV. 

Her  Majesty,  by  and  with  the  advice  and  consent  of 
the  Legislative  Council  and  Assembly  of  Canada,  enacts 
as  follows : 

APPOINTMENT  AND  DUTIES  OF  THE  GUARDIANS. 
1.  The  right  of  appointing  guardians  of  infants  (such 
70 
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2^^  JJ^  infants  not  having  a  father  living  or  any  legal  gnardian 
JJJJJS^^  authorised  by  law  to  take  the  care  of  their  persons  and 
the  charge  of  their  estates)  shall  belong  exclusively  to 
the  surrogate  court  for  the  county  within  which  any  such 
infants  reside,  and  letters  of  guardianship  granted  by  a 
surrogate  court  shall  have  force  and  effect  in  all  parts  of 
Upper  Canada,  and  an  official  certificate  of  the  grant 
may  be  obtained  as  in  the  case  of  letters  of  administra- 
tion, and  a  return  of  every  appointment  and  removal  of 
a  guardian  shall  be  made  by  registrars  respectively 
to  the  surrogate  clerk  in  like  manner  as  in  case  of 
grants  of  probate  or  administration.     22  Yic,  ch.  93) 
sec.  68 ;  8  Geo.  IV.,  ch.  6,  sec.  4. 
In  matters  of         2.  In  all  matters  and  applications  touching  or  relating 
SJJ52ft?^?i    *o  *te  appointment,  control  or  removal  of  guardians  of 
SSiEJton*'  any  such  infants  and  the  security  to  be  given  by  such 
Sl^SJfSto^^i^  guardians  and  otherwise,  the  several  surrogate  courts 
mentuTiuitt^. shall  havo  the  like  powers,  jurisdiction  and  authority  for 
the  examination  of  witnesses,  the  production  of  deeds 
and  writings,  and  generally  for  the  enforcing  of  all  or- 
ders, decrees  and  judgments  made  or  given  by  such  sur- 
rogate courts  in  respect  to  the  appointment,  control  and 
removal  of  guardians  as  aforesaid,  as  are  given  to  them 
by  the  Surrogate  Courts  Act  in  matters  testamentary, 
and  such  orders,  decrees  and  judgments  may  be  appealed 
from  to  the  Court  of  Chancery  in  the  manner  provided 
for  appeals  to  such  court  in  matters  testamentary.     22 
Vic,  ch.  93,  sec.  62. 
When  jndges  of      ^'  ITpon  the  Written  application  of  any  such  infant, 
i^*t>OTto'^or  the  friend  or  friends  of  such  infant,  residing  within 
JSJS^"*      the  jurisdiction  of  the  surrogate  court  to  which  applica- 
tion may  be  made,  and  after  proof  of  4;wenty  days'  pub- 
lic notice  of  the  application  and  of  notice  thereof  to  the 
mother  of  such  infant,  or  that  such  infant  has  no  mother 
living  in  Upper  Canada,  the  judge  of  such  court  may 
appoint  some  suitable  and  discreet  person  or  persons  to 
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to  be  guardian  or  guardians  of  such  infant,    8  Geo.  IV., 
cb.  6,  s.  1. 

4.  The  judge  shall  take  from  the  guardian  or  guar- saohgawdiuia 
dians  so  appointed  a  bond  in  the  name  of  the  infant,  in  bj  tend. 
such  penal  sum  and  with  such  securities  as  the  judge  di- 
rects and  approves,  having  regard  to  the  circumstances  gj^***"'**' 
of  the  case,  and  such  bond  shall  be  conditioned  that  the 
said  guardian  or  guardians  vrill  faithfully  perform  the 
said  trust,  and  that  he  or  they,  the  said  guardian  or 
guardians,  or  his  or  their  respective  executors  or  admin- 
istrators, will,  when  the  said  ward  becomes  of  the  full 
age  of  twenty-one  years,  or  whenever  the  said  guardian- 
ship shall  be  determined,  or  sooner  if  thereto  required 
by  the  said  surrogate  court,  render  to  his  or  their  said 
ward,  or  to  his  or  her  executors  or  administrators,  a  true 
and  just  account  of  all  goods,  moneys,  interest,  rents, 
profits  or  property  of  such  ward,  which  come  into  the 
hands  of  such  guardian  or  guardians,  and  will  thereupon 
without  delay  deliver  and  pay  over  to  the  said  ward,  or 
to  his  or  her  executors  or  administrators,  the  property, 
or  the  sum  or  balance  of  money  which  may  be  in  the 
hands  of  the  said  guardian  or  guardians  belonging  to 
such  ward,  deducting  therefrom  and  retaining  a  reason- 
able sum  for  the  expenses  and  charges  of  the  said 
guardian  or  guardians,  and  such  bond  shall  be  recorded  Bond  to  be  i«- 
by  the  registrar  of  the  court  in  the  books  of  his  office. 
8  Geo.  rV.,  ch.  6,  sec.  1. 

AUTHORITT  OF  GUARDIANS. 

5.  The  guardian  or  guardians  of  any  infants  so  ap^n^^^u^^ 
pointed,  shall^  during  the  continuance  of  his  or  their '"*'*^^' 
guardianship,  have  authority  to  act  for  and  in  behalf  of 
the  said  ward : 

1.  And  may  appear  in  any  court  and  prosecute  or  de^TotppMrinao* 
fend  any  action  in  his  or  her  name ; 

2.  Aid  shall  have  the  charge  and  management  of  his 
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Md^SISri^  or  her  estate,  real  and  personal,  and  the  care  of  his  or 
Mtoto.  ic        jjgj.  person  and  education ; 

Bind  wMd  an        3.  And  in  case  the  infant  be  under  the  age  of  fourteen 
ai>pr«Btioe.       years,  may,  with  the  approbation  of  two  of  her  Majesty's 
justices  of  the  peace,  and  the  consent  of  such  ward,  or  in 
case  the  infant  be  not  under  the  age  of  fourteen  years, 
Limitation  of  ap  then  with  the   consent  of  the  ward  only,  place  and 
pren       p.     ^.^ ^  j^.^  ^^  ^^^  ^^  apprentice  to  any  lawful  trade,  pro- 
fession or  employment ;  such  apprenticeship,  in  case  of 
males,  not  extending  beyond  the  age  of  twenty-one  years, 
and  in  case  of  females,  not  beyond  the  age  of  eighteen 
years,  or  the  marriage  of  t^e  ward  within  that  age.     8 
Geo.  IV.,  ch.  6,  sec.  2 ;  see  14, 15  Vic,  ch.  11,  sec.  1. 

REMOVAL  OF  GUARDIANS. 

Howraardiant       6.  The  judgo  by  whom  any  guardian  or  guardians 

may    remo     ^^^^  ^^^^  appointed  may,  upon  reasonable  complMnt 

made  and  sustained,  or  cause  shewn  to  his  satisfaction, 

remove  such  guardian  or  guardians  from  his  or  dieir 

said  guardianship,  and  if  it  be  judged  necessary,  may 

appoint  another  guardian  or  guardians  of  the  said  in£uit. 

8  Geo.  IV.,  ch.  6,  sec.  8. 

7.  The  practice  and  procedure  under  this  act,  shall, 

SnJttoSuToxcept  where  otherwise  provided  for  by  rules  or  ord^s 

iwntarymatteri,^jjjj^j.  ^.j^^  Surrogate  Courts  Act,  conform,  as  nearly  aa 

the  circumstances  of  the  case  will  admit,  to  the  practice 
and  procedure  prescribed  by  the  said  Surrogate  Courts 
Act,  and  all  the  powers  given  by  the  several  sections  of 
that  act,  to  the  judges  appointed  or  to  be  appointed  as 
contained  in  the  eighteenth  and  nineteenth  sections,  may 
from  time  to  time  be  exercised  by  them,  for  the  purpose 
of  simplifying  and  expediting  the  proceedings,  and  for 
fixing  and  regulating  the  fees  to  be  taken  by  officers  and 
by  attorneys  and  counsel  respectively  for  business  and 
proceedings  done  and  taken  under  this  act  in  the  several 
surrogate  courts.    22  Vic,  ch.  98,  sec  64. 
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CUSTODY  OP  INFANTS,  {q) 

8.  Any  of  the  snperior  courts  of  law  or  equity  in  Upper  court  or  judge 
Canada,  or  any  judge  of  any  of  such  courts,  upon  hearing  S?  allowing  the 

.  .  \>      ,  ,  «  .    ^  fs    *     .         .°  mother  aocett  to 

the  petition  of  the  mother  of  any  infant,  (r)  being  inanyinfent  in  the 
the  sole  custody  or  control  of  the  father  thereof,  («)  or  of  the  father  or 

,       ,.  ,       .  !•  1.  /•  1      other  person,  or 

any  person  by  his  authonty,  or  of  any  guardian  after  the  ^^^^  JlJew?^  ^ 
death  of  the  father,  may,  if  such  court  or  judge  sees  fit,  JJJJJ'foJ^iiJ**^ 
make  order  for  the  access  of  the  petitioner  to  such  in-Jaaintenance. 
fant,  at  such  times  and  subject  to  such  regulations  as 
such  court  or  judge  thinks  convenient  and  just,  and  if 
such  infant  be  within  the  age  of  twelve  years,  may  make 
order  for  the  delivery  of  such  infant  to  the  petitioner,  to 
remain  in  the  care  and  custody  of  the  petitioner  until 
such  infant  attains,  the  age  of  twelve  years,  subject  to 
such  regulations  as  such  court  or  judge  may  direct,  and 
such  court  or  judge  may  also  make  order  for  the  main- 
tenance of  such  infant  by  payment  by  the  father  thereof, 
or  by  payment  out  of  any  estate  to  which  such  infant 
may  be  entitled,  of  such  sum  or  sums  of  money  from  time 
to  time,  as,  according  to  the  pecuniary  circumstances  of 
such  father  or  the  value  of  such  estate,  such  court  or  judge 
thinks  just  and  reasonable.     18  Vic,  ch.  126,  sec.  1. 

9.  The  court  or  judge  as  aforesaid  may  enforce  the 
attendance  of  any  person  before  such  court  or  judge,  to 
testify  on  oath  respecting  the  matter  of  such  petition  by 

order  or  rule  made  for  that  purpose,  and  on  the  service  Sj^^Si^^*'' 


(q)  As  to  the  general  objects  of  this  enactment  see  Welleslev  y.  The  Bake  of  Bean- 
fort,  2  Enss.  1,  and  Warde  v.  Warde,  2  Ph.  787. 

(r)  A  married  woman  may  petition  under  this  statnte  without  a  next  friend.  (Re 
Grootn,  7  Hare,  88.)  It  seems  also  that  the  order  may  be  made  ex  parte,  if  the  exi- 
gendea  of  the  case  reqoire  it.    (Re  Taylor,  11  Sim.  178.) 

{#)  The  act  does  not  apply  where  the  children  are  not  in  the  custody  of  the  father. 
{Re  Fynn,  2  J>tQ.  and  Sm.  467, 476.) 

See,  however,  Re  Tomlinson,  3  DeG.  &  Sm.  871,  872 ;  Re  Taylor,  11  Sim.  178  • 
Corsellis  v.  CorseUis,  1  Drew.  &  War.  236,  in  which  oases  the  rule  laid  down  in  Re 
Fynn  has  been  somewhat  relaxed. 
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StonSSwof^  of  a  copy  thereof  and  the  payment  of  expenses  as  a 

witnesMt.         witness,  in  the  same  manner  as  in  a  suit  Or  action  in  the 

said  courts  respectiyely,  or  may  receive  affidavits  respecty 

ing  the  matters  in  such  petition.   18  Yic,  ch.  126,  sec.  2. 

Orders  enforce-       ^^'  -^'^  ordcrs  made  by  the  court  or  a  judge  by  virtue 

^nuZpt^'^^^^^  this  act,  shall  be  enforceable  by  process  of  contempt 

by  the  court  or  judge  by  which  or  by  whom  such  order 

has  b|en  made.    18  Vic,  ch.  126,  sec.  8. 

11.  No  order  directing  that  the  mother  shall  have  the 
mi^taf&n»^   custody  of  or  access  to  an  infant  shall  be  made  by  virtue 
Sf  3S^^*^  of  this  act,  in  favour  of  a  mother  against  whom  adultery 
has  been  established  by  judgment  in  an  action  for  crim- 
inal conversation,  at  the  suit  of  her  husband  against  any 
person.    18  Vic,  ch.  126,  sec.  4.  {t) 

AN  ACT  BESPECTIKa  THE  ASSURANCE  OF  ESTATES  TAIL. 

00N80LIDATED  STATUTES  Of  UPPBR  OAITADA,  22  VIO.,  CHAPnE  tvi««fn' 

Her  Majesty,  by  and  with  the  advice  and  consent  of 
the  Legislative  Council  and  Assembly  of  Canada,  enacts 
as  follows : 
23.  If  any  person,  protector  of   a  settlement,  be 
^^^to^n    lunatic,  idiot,  or  of  unsound  mind,  and  whether  he  has 
iS^5oJ*S£'*^  been  found  such  by  inquisition  or  not,  then  the  Court  of 
Chancery  shall  be  the  protector  of  such  settlement,  in 
lieu  of  the  person  who  is  such  lunatic  or  idiot,  or  of  un- 
sound mind,  as  aforesaid ;  or  if  any  person,  protector 
of  a  settlement,  be  convicted  of  treason  or  felony ;  or. 


{t)  As  to  removiDg  children  from  the  custody  of  the  father  generAlIy,  see  Fonytk 
on  tnfanU,  ch.  1  and  VIII.;  Maepherton  on  Infants,  142-150;  McQuin  on  Divorce^ 
ch.  XVIII.;  and  see  the  following  cases  bearing  generally  upon  this  section ;  Wei- 
lesley  y.  Bake  of  Beaufo)%  2  Bus.  I ;  Thomas  t.  Roberts,  8  DeG.  &  Sm.  758 ;  BaU 
y.  Ball,  2  Sim.  85 ;  Shelley  t.  Westbrooke,  Jao.  266 ;  Anon.  2  Sim.  N.  S.  54  ;  Re 
Curtis,  7  W.  R.  474;  5  Jur.  N.  S.  1147  ;  28  L.  J.  Ch.  458 ;  DeManneriUe  r.  Bo 
ManneyiUe,  10  Ves.  52 ;  Creuze  y.  Hunter,  2  Cox  242 ;  2  Brown,  C.C.  500;  Lyona 
y.  Blenkin,  Jao.  250 ;  Re  Spence,  2  Phil.  247 ;  Courtois  y.  Vincent,  Jao.  268 ;  Van- 
Bittart  y.  Vansittart,  2  DeG.  &  J.  249 ;  Walrond  y.  Walrond,  John.  18 ;  Hope  y. 
Hope,  4  DeO.  M.  &  G.  828 ;  Crouch  y.  Waller,  4  DeG.  &  J.  812. 
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if  any  person,  not  being  the  owner  of  a  prior  estate 
under  a  settlement,  be  protector  of  such  settlement,  and 
be  an  infant ;  or  if  it  be  uncertain  whether  such  last 
mentioned  person  be  living  or  dead ;  then  the  Court  of 
Chancery  shall  be  the  protector  of  such  settlement,  in 
lien  of  the  person  convicted  as  aforesaid,  or  of  the  person 
who  is  an  infant,  or  whose  existence  cannot  be  ascer- 
tained as  aforesaid ;  or  if  any  settlor  entailing  lands 
declares,  in  the  settlement  by  which  the  lands  are  en- 
tailed, that  the  person  who,  as  owner  of  a  prior  estate 
under  such  settlement  would  be  entitled  to  be  protector 
of  the  settlement,  shall  hot  be  such  protector,  and  shall 
not  appoint  any  person  to  be  protector  in  his  stead, 
then  the  said  Court  of  Chancery  shall,  as  to  the  lands 
in  which  such  prior  estate  is  subsisting,  be  the  protector 
of  the  settlement  during  the  continuance  of  such  estate ; 
or  if  in  any  other  case  there  be  subsisting  under  a  set- 
tlement an  estate  prior  to  an  estate  tail  under  the  same 
settlement,  and  such  prior  estate  be  sufficient  to  qualify 
the  owner  thereof  to  be  protector  of  the  settlement,  and 
there  happens  at  any  time  to  be  no  protector  of  the 
settlement  as  to  the  lands  in  which  the  prior  estate  is 
subsistiug,  the  said  Court  of  Chancery  shall,  while  there 
is  no.  such  protector,  and  the  prior  estate  is  subsisting, 
be  the  protector  of  the  settlement  as  to  such  lands. 
9  Vic,  ch.  11,  sec.  21 ;  9  Vic,  ch.  10,  sec  1. 

87.  In  cases  of  dispositions  of  lands  under  this  act  by  csoartsofMioity 
tenants  in  tail  thereof,  and  also  in  cases  of  consents  by  ^^og  any  ^ect 
protectors  of  settlements  to  dispositions  of  lands  under  taMEcl*'*^ 
this  act  by  tenants  in  tail  thereof,  the  jurisdiction  of 
courts  of  equity  shall  be  altogether  excluded,  either  on 
the  behalf  of  a  person  claiming  for  a  valuable  or  meri- 
torious consideration,  or  not,  in  regard  to  the  specific 
performance  of  contracts  and  the  supplying  of  defects 
in  the  execution  either  of  the  powers  of  disposition  given 
by  this  act  to  tenants  in  tail,  or  of  the  powers  of  consent 
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given  by  this  act  to  protectors  of  settlements,  and  the 
supplying  under  any  circumstances  of  the  want  of  exe- 
cution of  such  powers  of  disposition  imd  consent  reepeo- 
tively,  and  in  regard  to  giving  effect  in  any  other  maok- 
ner  to  any  act  or  deed  by  a  tenant  in  tail  or  protector 
of  a  settlement,  which,  in  a  court  of  law,  would  not  be 
an  effectual  disposition  or  consent  under  this  act ;  and 
no  disposition  of  lands  under  this  act  by  a  tenant  in  tail 
thereof,  in  equity,  and  no  consent  by  a  protector  of  & 
settlement  to  a  disposition  of  lands  under  this  act,  by  & 
tenant  in  tail  thereof,  in  equity,  shall  be  of  any  force^ 
unless  such  disposition  or  consent  would,  in  case  of  an 
estate  tail  at  law,  be  an  effectual  disposition  or  consent 
under  this  act  in  a  court  of  law.     9  Vic,,  ch.  11,  sec.  85. 
When  the  Coort     38.  lu  cvcry  casc  in  which  the  Court  of  Chancery  is 
^^nt^a'dii^the  protector  of  a  settlement,  such  court,  while  protector 
te!fanun^,    of  such  Settlement,  shall,  on  the  motion  or  petition  in  a 
^  orders li    Summary  way,  by  a  tenant  in  tail  under  such  settlement^ 

■h»U  he  thought,  r  1 1  X  i.    x  j-  -i.-  j       xi.- 

neceasary.  havo  full  power  to  conscut  to  a  dispositiou,  under  thia 
act,  by  such  tenant  in  tail ;  and  the  disposition  to  be 
made  by  such  tenant  in  tail  upon  such  motion  or  peti- 
tion  as  aforesaid,  shall  be  such  as  may  be  approved  of 
by  the  said  court,  and  the  said  court  may  make  suoh 
orders  in  the  matter  as  may  be  thought  necessary ;  and 
^  if  such  court,  in  lieu  of  any  such  person  as  aforesaid,  be 
the  protector  of  a  settlement,  and  there  be  any  other 
person  protector  of  the  same  settlement  jointly  with 
such  person  as  aforesaid,  then  and  in  every  such  Ciae 
the  disposition  by  the  tenant  in  tail,  though  approved  <rf 
as  aforesaid,  shall  not  be  valid,  unless  such  otiier  per- 
son, being  protector  as  aforesaid,  consents  thereto  in  the 
manner  in  which  the  consent  of  the  protector  is  by  this 
act  required  to  be  given.     9  Vic,  ch.  11,  sec.  86. 

Order  of  the  39.  In  cvcry  case  in  which  the  said  Court  of  Chano^ry 

Court  of  Ghan-     .       • 

eery  to  b«  evi-  IS  the  protcctor  of  a  settlement,  no  document  or  instni- 

denceofoonsent  .  -i  t»    ^  «         . 

ment,  as  evidence  of  the  consent  of  such  protector  to  the 
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disposition  of  a  tenant  in  tail  under  such  settlement, 
shall  be  requisite  beyond  the  order  in  obedience  to  which 
the  disposition  has  been  made.     9  Vic,  ch.  11,  sec.  87* 

AN  ACT  RESPECTINa  THE  PARTITION  AND  SALE  OF  REAL 
ESTATE. 

CONSOLIDATED  STATUTES  OF  UPPER  CANADA,    22  VIC,  OflAPTSB  LXXXVI. 

Her  Majesty,,  by  and  with  the  advice  and  consent  of 
the  Legislative  Council  and  Assembly  of  Canada,  enacts 
as  follows : 

5.  When  such  lands  are  situated  in  two  or  more^fnieniwMktJt- 

nato  hi  t^u>  Or 

counties  the  proceedings  shall  be   carried  on  in  the  ««>"  «>«»««•• 
Court  of  Queen's  Bench,  or  Common  Fleas,  or  in  the 
Court  of  Chancery;    and  when  the  lands  are  situate  in  2^1^!°^°* 
one  county  only,  the  proceeedings  may  be  carried  on  in 
the   county  court  of  such   county,  or  in  any  of  the 
superior  courts  of  law  or  equity.    2  Wm.  IV.,  c.  35,  s.  1. 

37.  The  proceedings  upon  petition,  if  commenced  in 

.         -     ^         .     .  .  Raqiot&I  of 

a  county  court,  may,  at  any  time  before  judgment,  be  re-pwowding"  bj 
moved  into  either  of  the  superior  courts  of  law  or  equity 
by  certiorari^  to  be  allowed  by  any  judge  of  such  court, 
on  security  being  given  by  the  party  applying  for  the 
certiorari  for  the  costs  of  the  proceedings  on  petition,  to 
the  satisfaction  of  such  judge;  and  upon  any  final  judg- 
ment, decree  or  order,  an  appeal  may  be  had  by  any  of 
the  parties  interested  in  the  same  manner  and  with 
the  same  consequences  as  in  other  cases  of  appeal,  from 
the  decision  of  any  court  rendering  such  judgment, 
decree  or  order.     20  Vic,  ch.  65,  sec.  31. 

38.  Where  the  interests  in  such  estate  are  equitable  JJJJJ^^^ 
fees  simple,  the  Court  of  Chancery  alone  shall  have  theJ^J^;^ 
same  powers,  upon  petition  or  bill  filed  in  that  court,  togj^^^*** 
act  thereupon,  as  are  hereby  given  to  the  courts  of  law 

and  equity  in  other  cases,  and  the  same  notices  shall  be 
given,   serve  d|  published    and   verified,    guardians  of 
minors  appointed,  and  the  same  rules  apply  as  to  par- 
71 
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ties  and  tbe  like  proceedings  be  had,  as  hereinbefore 

directed,     20  Vic,  ch.  65,  sec.  32. 

alSS^  to         *^*  I^  *^^  ^*^®^  ^^  partition  and  sale  of  estates  of  joint 

MmutiM    tenants,  tenants  in  common  and  coparceners,  the  Court 

SJJ^to^J^  of  Chancery  shall  also  possess  the  same  jurisdiction  as 

by  the  laws  of  England,  on  the  tenth  of  August,  one 

thousand  eight  hundred  and  fifty,  were  possessed  by  the 

Court  of  Chancery  in  England.     13  &  14  Vic,  ch.  50, 

sec  4. 

41.  Any  partition  or  sale  made  by  the  Court  of 

^tt^uHof  Chancery  shall  be  as  effectual  for  the  apportioning  or 

SJSrtiel.*'  »T  conveying  away  of  the  estate  or  interest  of  any  married 

woman,  infant  or  lunatic,  party  to  the  proceedings  by 

which  the  sale  or  partition  has  been  made  or  declared, 

as  of  any  person  competent  to  act  for  himself,  and  an 

oflSce  copy  of  any  decree,  order  or  report,  for  a  partition 

or  sale  shall  be  sufficient  evidence  in  all  courts  of  the 

partition  declared  thereby,  and  of  the  several  holdings 

by  the  parties  of  the  shares  allotted  to  them.     13  k  14 

Vic,  ch.  50,  sec  4. 


AN  ACT  RESPECTING  THE  LIMITATION  OP  ACTIONS  AND 
SUITS  RELATINa  TO  REAL  PROPERTY,  AND  THE  TIMB 
OF  PRESCRIPTION  IN  CERTAIN  CASES. 

GORSOIIDATSD   flTATimifl    Of    UPPBR   OAJIADA,   22  VIO.,   OH.   LXXXnO. 

Her  Majesty,  by  and  with  the  advice  and  consent  of 

the  Legislative  Council  and  Assembly  of  Canada,  enacts 

as  follows : 

_  27.  Whereas  the  law  of  England  was  at  an  early 

SSfiESSh*     P®^*^^  introduced  into  Upper  Canada,  and  continued  to 

ynj^jj^c^be  the  rule  of  decision  in  all  matters  of  controversy 

▼wedibr.         relative  to  property  and  civil  rights,  while  at  the  same 

time,  from  the  want  of  an  equitable  jurisdiction,  until 

the  fourth  day  of  March,  one  thousand  eight  hundred 

and  thirty-seven,  it  was  not  in  the  ppwer  of  mortgagees 

to  foreclose,  and  mortgagors  out  of  possession  were 
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unable  to  ayail  themselves  of  their  equity  of  redemption, 
and  in  consequence  of  the  want  of  these  remedies  the 
rights  of  the  respective  parties,  or  of  their  heirs,  execu- 
tors, administrators  or  assigns,  may  be  attended  with 
j^culiar  equitable  considerations,  as  well  in' regard  to 
compensation  for  improvements,  as  in  respect  to  the 
right  to  redeem,  depending  on  the  circumstances  of  each 
case,  and  a  strict  application  of  the  rules  established  in 
England  might  be  attended  with  injustice ;  the  court 
shall  have  authority  in  every  case  of  mortgage,  where, 
before  the  said,  fourth  day  of  March,  one  thousand  eight 
hundred  and  thirty-seven,  the  estate  had  become  abso- 
lute in  law,  by  failure  in  performing  the  condition,  to 
make  such  decree  in  respect  to  foreclosure  or  redemp- 
tion, and  with  regard  to  compensation  for  improvements, 
and  generally  with  respect  to  the  rights  and  claims  of 
the  mortgagor  and  mortgagee,  and  their  respective 
heirs,  executors,  administrators  or  assigns,  as  may  appear 
to  the  court  just  and  reasonable  under  all  the  circum- 
stances of  the  case,  subject,  however,  to  appeal  by  either 
party.     7  Wm.  IV.,  ch.  2,  sec.  11. 

LIMITATION  OP  SUITS  IN  EQUITY. 

31.  No  person  claiming  any  land  or  rent  in  equity  Kontit  in  •qui^jr 
shall  brinfic  any  suit  to  recover  the  same  but  within  thea'tortiMtK» 

when  Um  plsin- 

period  during  which,  by  virtue  of  the  provisions  herein- tur;  ifj^li^ftt 
before  contained,  he  might  have  made  an  entry  or  dis-J«2««*»»« 


tress,  or  brought  an  action  to  recover  the  same,  respec- 
tively, if  he  had  been  entitled  at  law  to  such  estate, 
interest  or  right  in  or  to  the  same  as  he  shall  claim 
therein  in  equity.    4  Wm.  IV.,  ch.  1,  sec.  32. 

32.  When  any  land  or  rent  shall  be  vested  in  a  trus- 
tee upon  any  express  trust,  the  right  of  the  cestui  que 
trusty  or  any  person  claiming  through  him,  to  bring  a 
suit  against  the  trustee,  or  any  person  claiming  through  ^^STSn^^ 
him,  to  recover  such  land  or  rent,  shall  be  deemed  to  ^ol^^t?^ 
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imS •Mwy.  ^*^^  fi"^*  accrued,  according  to  the  meaning  of  this  act, 
«2^»p«>^  at,  and  not  before,  the  time  at  which  such  land  or  rent 
shall  have  been  conveyed  to  a  purchaser  for  a  valuable 
consideration,  and  shall  then  bo  deemed  to  have  accrued 
only  as  against  such  purchaser  and  any  person  claiming 
through  him.  4  Wm,  IV.,  c.  1.  S.  83. 
ineasMof  frftud     88.  In  evcry  case  of  a  concealed  fraud,  the  right  of 

no  time  ahali  .    .  .        it        i  ^ 

nm  wbiitt  tiie   any  pcrsou  to  bring  a  suit  m  equity  for  the  recovery  ot 
eonoMied.        any  land  or  rent  of  i^hich  he,  or  any  person  through 
whom  he  claims,  may  have  been  deprived  by  such  fraud, 
shall  be  deemed  to  have  first  accrued  at,  and  not  before, 
the  time  at  which  such  fraud  shall,  or  with  reasonable 
diligence  might,  have  been  first  known  or  discovered*    4 
Wm.  IV.,  c!  1,  s.  84. 
uniiMiotiM         ^-  Nothing  in  the  last  preceding  clause  contained 
^^S^^wtai^  shall  enable  any  owner  of  lands  or  rents  to  have  a  suit 
j^withoat    '^  equity  for  the  recovery  of  such  lands  or  rents,  or  for 
setting  aside  any  conveyance  of  such  lands  or  rents,  on 
account  of  fraud  against  any  bona  fide  purchaser  for  val* 
uable  consideration,  who  has  not  assisted  in  the  commis- 
sion of  such  fraud,  and  who,  at  the  time  that  he  made  the 
purchase,  did  not  know  and  had  no  reason  to  believe  that 
any  such  fraud  had  been  committed.  4Wm,  IV.,  c.  1,  s.  84. 
i«?iBctk«i«>^     85.  Nothing  in  this  act  contained  shall  be  deemed  to 
SttJffoSdJf interfere  with  any  rule  or  jurisdiction  of  courts  of  equi^ 
JSSSfJS^*'  in  refusing  relief  on  the  ground  of  acquiescence,  or 
otherwise,  to  any  person  whose  right  to  bring  a  suit  ntaj 
not  belbarred  by  virtue  of  this  act.  4  Wm.  IV.,  c  1,  s.  35. 

AN  ACT  RESPECTING  THE  REGISTRATION  OF  DEEDS,  WILLS, 
JUDGMENTS,  DECREES  IN  CHANCERY  AND  OTHER  INSTRU- 
MENTS. 

COMSOLIDATID  STATUTES  OF  XJPPBB  CAHADA,  22  VIO.,  CH.  T.rKTIX. 

Her  Majesty,  by  and  with  the  advice  and  consent  of 
the  Legislative  Council  and  Assembly  of  Canada,  enacts 
as  follows : 


Digitized 


by  Google 


00K60LIDATXD  STATUTES  OV    UPPER  CANADA.  565 

[22  tio.,  OH.  Lzzxix.,  BIOS.  40,  48.] 

40.  Every  decree  of  foreclosure,  and  every  other  de-^^^^^^l^ 
oree  in  the  Court  of  Chancery,  or  in  any  county  court  g^^"**^ 
ftfiecting  any  title  or  interest  in  land,  may,  at  the  in- 
stance of  any  person,  be  registered  in  the  registry  office 
of  the  county  where  the  land  is  situate,  on  a  certificate 
given  by  the  registrar  or  clerk  of  the  court,  stating  the    . 
substance  and  effect  of  such  decree,  and  the  lands  af- 
fected thereby.     18  Vic,  c.  127,  s.  4. 

4<J.  The  filing  of  any  bill,  or  the  taking  of  any  pro-,^  ^    ^  ^  „ 

_      ^  i  ^.  .       TT  /^  1  What  only  ihtll 

ceeding  m  the  Court  of  Chancery  m  Upper  Canada,  or  ^  de«med^no«ee 
county  court  on  its  equity  side,  in  which  bill  or  Proceed- ^»n^gjby^ 
ing  any  title  or  interest  in  lands  is  brought  in  question,  JSiJPbJJJulST^ 
shall  not  be  deemed  notice  of  such  bill  or  proceeding  to^*^**"*^*^ 
any  person  not  being  a  party  to  such  bill  or  proceeding, 
unless  and  until  a  certificate  •  given  by  the  registrar, 
deputy-regbtrar  or  clerk  of  the  court  to  some  person  de- 
manding the  same,  in  the  form  mentioned  in  this  section, 
has  been  registered  in  the  registry  office  of  the  county 
in  which  are  situate  the  lands  of  which  the  title  or  inter- 
est is  questioned  in  such  bill  or  proceeding : 

FORM. 

"  I  certify  that  in  a  suit  or  proceeding  in  Chancery,  or 

in  the  county  court  of ,  on  its  equity  side  {as  the 

case  may  be^)  between  A.  B.  and  C.  D.,  some  title  or  in- 
terest is  called  in  question  in  the  following  lands,  {stat- 
ing them.y* 

But  no  such  certificate  shall  be  reqmred  to  be  regis- ^tomit  for 
tered  in  any  suitor  proceeding  for  foreclosure  of  a  regis- *^"^***""* 
tered  mortgage.    18  Vic,  c  127,  s.  3. 

AN  ACT  RESPECTINO  AFFIDAVITS,  DECLARATIONS,  AND 
AFFIRMATIONS,  MADE  OUT  OF  THIS  PROVINCE  FOR  USE 
THEREIN. 

26  VIOTOEIA,  OH.   . 

Her  Majesty,  by  and  with  the  advice  and  consent  of 
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•  the  Legislative  Council  and  Assembly  of  Canada,  enacts 

as  follows: 
GoTtroorin  !•  The  Govomor  in  council  may,  by  one  or  more 

yJStotTommis.  commissiott  or  commissions  under  his  hand  and  seal, 
^di"fri^thS'  from  time  to  time  empower  such  and  as  many  persons  as 
to°u^°i?'''°'h6  may  think  fit  and  necessary,  to  administer  oaths  and 
take  and  receive  affidavits,  declarations  and  affirmations 
in  the  United  Kingdom  of  Great  Britain  and  Ireland, 
or  any  colony  or  dependency  thereof,  in  or  concerning 
any  cause,  matter,  or  thing  depending  or  in  anywise  con- 
cerning any  of  the  proceedings  to  be  had  in  the  Courts 
of  Queen's  Bench  and  Common  Pleas,  the  Superior 
Court,  and  the  Court  of  Chancery,  or  any  other  court 
of  law  or  equity  of  record  in  this  province,  whether  now 
existing  or  hereafter  to  be  constituted ;  and  every  oath, 
affidavit,  declaration,  or  affirmation  taken  or  made  as 
aforesaid  shall  be  as  valid  and  eflfectual,  and  shall  be  of 
TiMirpowtrf.     j-j^^  j|]^^  forco  and  effect  to  all  intents  and  purposes,  as  if 
such  oath,  affidavit,  declaration  or  affirmation  had  been 
administered,  taken,  sworn,  made  or  affirmed  before  a 
commissioner  for  taking  affidavits  therein,  or  other  com- 
petent authority  of  the  like  nature, 
style  of  eommih      2.  The  Commissioners  so  to  be  appointed  shall  be 
'^*"'  styled  ^^  Commissioners  for  taking  affidavits  in  and  for 

the  Canadian  courts." 
AffldftTitstoiM       3.  Oaths,  affidavits,  affirmations,  or  declarations  ad- 
may  iw  made     ministered,  sworn,  affirmed  or  made  out  of  Canada,  be- 
AiDottoDariee     forc  any  commissioner  authorised  by  the  Lord  Chancel- 
lor to  administer  oaths  in  Chancery  in  England,  or  be- 
fore any  notary  public,  certified  under  his  hand  and 
official  seal,  or  before  the  mayor  or  chief  magistrate  of 
any  city,  borough,  or  town  corporate  in  Great  Britain  or 
Ireland,  or  in  any  colony  of  Her  Majesty,  or  in  any 
foreign  country,  and  certified  under  the  common  seal  of 
such  city,  borough,  or  town  corporate,  or  before  a  judge 
of  any  court  of  supreme  jurisdiction  in  any  colony  belong- 
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ing  to  the  Crown  of  Great  Britain,  or  any  dependency  , 
thereof,  or  before  any  consul,  vice-consul,  acting-consul, 
pro-consul,  or  consular-agent  of  her  Majesty  exercising 
his  functions  in  any  foreign  place,  ^for  the  purposes 
of  and  in  or  concerning  any  cause,  matter  or  thing 
depending,  or  in  any  wise  concerning  any  of  the  pro- 
ceedings to  be  had  in  the  said  courts,  shall  be  as  good, 
valid  and  eflfectual,  and  shall  be  of  like  force  and  eifect 
to  all  intents  and  purposes  as  if  such  oath,  affidavit,  affir- 
mation, or  declaration  had  been  administered,  sworn,  af- 
firmed, or  made  in  this  province  before  a  commissioner 
for  taking  affidavits  therein,  or  other  competent  authority 
of  the  like  nature. 

4.  Any  document  purporting  to  have  affixed,  impres-g^  ^^  ^^ 
sed,  or  subscribed  thereon  or  thereto  the  signature  of***^^'**^**- 
any  such  commissioner,  or  the  signature  and  official  seal 

of  any  such  notary  public,  or  the  seal  of  the  corporation 
and  the  signature  of  any  such  mayor  or  chief  magistrate 
as  aforesaid,  or  the  seal  and  signature  of  any  such  judge, 
consul,  vice-consul,  acting-consul,  pro-consul,  or  consular 
agent,  in  testimony  of  any  such  oath,  affidavit,  affirmation 
or  declaration  having  been  administered,  sworn,  affirmed 
or  made,  by  or  before  him,  shall  be  admitted  in  evidence 
without  proof  of  any  such  signature,  or  seal  and  signature, 
being  the  signature  or  the  seal  and  signature  of  the 
person  whose  signature  or  seal  and  signature  the  same 
purport  to  be,  or  of  the  official  character  of  such  person. 

5.  Any  affidavit,  declaration  or  affirmation  proving  Thar  mtj  be 
the  execution  of  any  deed,  power  of  attorney,,  will,  ortmaonf" 
probate,  or  memorial  thereof,  for  the  purpose  o^  regis- 
tration in  this  province,  may  be  made  before  a  commis- 
sioner appointed  under  this  act,  or  other  person  au- 
thorised hereby  to  administer  or  take  oaths,  affidavits, 
declarations  and  affirmations. 

6.  No  informality  in  the  heading  or  other  formal  re- 
quisites to  any  affidavit,  declaration  or  affirmation  made 
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[22  yio.,  OH.  Lzxix.,  bbo0.  4,  6,  7.] 

Liibrmai  hejd^  ^^  taken  befofo  any  commissioner  or  other  person  under 
inraudate.  jjjjjg  ^^^^  gh^il  j^^  j^^y  objection  to  its  rcception  in  evi- 
dence, if  the  court  or  judge  before  whom  it  is  tendered 
think  proper  to  receive  it 
TendertoKdoca-  7.  If  aujr  persou  shall  tender  in  evidence  any  suck 
JS  aSI  to  bT  document  as  aforesaid  with  a  false  or  counterfeit  seal  or 
*^®°^*  signature  thereto,  knowing  the  same  to  be  false  or  ooun* 

terfeit,  he  shall  be  guilty  of  felony,  and  shall  be  subject 
to  the  punishment  by  law  provided  for  felony. 

AN  ACT  RESPECTING  THE  ATTENDANCE  OF  WITNESSES  IN 
THE  COURTS  OP  UPPER  AND  LOWER  CANADA,  RECIPRO- 
CALLY. 

CONSOLIDATED   STATUTES  Of  CANADA,   22  VIO.,   OH.   LXZIZ. 

4.  If  in  any  action  or  suit  depending  in  any  of  her 
Majesty's  superior  courts  of  law  or  equity  in  Canada,  it 
appears  to  the  court,  or  when  not  sitting  it  appears  to . 
any  judge  of  the  court  that  it  is  proper,  to  compel  the 
personal  attendance  at  any  trial  or  enquSte  or  examina- 
tion of  witnesses,  of  any  person  who  may  not  be  within 
the  jurisdiction  of  the  court  in  which  the  action  or  suit 
is  pending,  the  court  or  judge,  in  their  or  his  discretion, 
iMue  rabpttQM  may  order  that  a  writ  called  a  writ  of  sttbpcena  ad  testi- 
cSinSaf  ^  '  ficandurriy  or  of  suhp{Bna  duce%  tecum^  shall  issue  in  spe- 
cial form,  commanding  such  person  to  attend  as  a  witness 
at  such  trial  or  enquite^  or  examinination  of  witnesses, 
wherever  he  may  be  in  Canada.    18  Vic,  ch.  9,  sec.  1. 

6.  No  such  writ  shall  be  issued  in  any  case  in  which 
iasi^'^^^  ^^  an  action  is  pending  for  the  ssLme  cause  of  action  in  that 

section  of  the  province,  whether  Upper  or  Lower  Canada 
respectively,  within  which  such  witness  or  witnesses  may 
reside.     18  Vic,  ch.  9,  sec  1. 

7.  Every  such  writ  shall  have  at  the  foot,  or  in  the 
JJdLiJ  noted,  margin  thereof,  a  statement  or  notice  that  the  same  is 

issued  by  the  special  order  of  the  court  or  judge  making 
such  order,  and  no  such  writ  shall  issue  without  sach 
special  order.     18  Vic,  ch.  9,  sec  2. 
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A. 
ABATEMENT  OF  SUIT, 

Amendment  on,  45  et  seq.  278,  279 

No  abatement  in  Court  of  Error  and  Appeal,  582 

Practice  in  oases  of,  generally,  278,  279 ;  before  decree,  45,  50 ;  between 

hearing  and  decree,  49,  50 
Suit  reviyed  after,  by  order  of  course,  46,  278,  279 
Where  obtained  on  motion,  50. 
See  REVIVOR. 
ABANDONED  MOTION.    Su  MOTION. 
ABSCONDING  DEPENDANT.     See  DEFENDANT. 
ABSENT  DEFENDANT.    See  DEFENDANT. 
ABSENCE,  Judge  may  dispense  with  service  on  account  of,  149,  150 
ABSTRACT, 

Of  documents  to  be  famished  to  Judge,  149;   or  Master,  189:   deltvery  of 
abstract  of  title,  160;   proceedings  upon,  160;  insufficiency  of,  161;  pro- 
ceedings upon  161,  162. 
ACCEPTANCE  OF  SERVICE.    See  SERVICE. 
ACCESS  of  mother  to  chUdren.    See  CUSTODY  OF  INFANTS. 
ACCIDENT,  Jurisdiction  of  Court  in  oases  of,  479. 

See  CHANCERY,  COURT  OF. 
ACCOUNT, 

Bill  for,  obsenrations  on,  819 

Books  of,  taken  by  special  direction  sa  prima  facie  evidence,  185 

Changed,  proceedings  where,  after  decree  or  report  in  suit  on  mortgage  for 

foreclosure  or  sale,  268 
Deceased  person,  88 ;  of  debts  of,  directed  without  suit  on  the  application  of 
the  Executors,  88 ;  of  estate  of,  directed  on  Administration  Order,  86.    See 
DECEASED  PERSON. 
Forms  ot    See  I'ORMS. 

Hearing ;?rocon/M«o,  when  taken  at,  in  foreclosure  suits,  184 ;  when  not,  186 
Order  for,  form  of,  212 

Taking,  in  Chambers,  152 ;  form  of,  152 ;  how  taken,  152 ;  to  be  numbered, 
.    212 ;  proceedings  on,  151,  152 ;   how  verified,  151 ;  notice  of  surcharge  to 
be  served,  152;  in  Master's  office,  194;   form  of,  190;  how  verified,  190; 
notice  of  surcharge,  190 ;   when  directed  by  decree  to  be  numbered,  212 ; 
proceedings  where  state  of  account  changed,  268 ;  notice  on,  268 ;  special 
directions  ^ven  as  to,  151 ;  time  for  bringing  in  decree  or  order  directing, 
184.     See  MASTER.    MASTER'S  OFFICE. 
ACCOUNTANTS,  assistance  of,  may  be  obtained  by  the  Court,  146. 
ACCOUNTING  PARTY,  Examination  of,  194. 
ACQUIESENCE,  Court  of  Chancery  to  have  jurisdiction  as  to,  notwithstanding 

SUtute  of  Limitations,  564. 
ACT.    5m  STATUTES. 
ACTIONS,  Limitation  of,  562,  et  eeq. 

At  law  when  stayed,  120  ei  eeq,,  809,  501,  502. 
Su  LIMITATION  OF  ACTIONS.    INJUNCTIONS. 
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ABDBESS  FOR  SERVICE,  to  be  endorsed  on  pleadings  and  writs  jby  soKdton,  28, 
208 ;  or  party  appearing  in  person,  28,  209 ;  when  necessary,  ^  209 ;  of 
solicitor's  agent  to  be  entered  in  Registrar's  book,  207 ;  and  ia  Depntj 
Registrar's,  216.    See  FORMS. 
ADMINISTRATION,  Order  as  to,  85,  et  $eq. 

Bill  for,  obserraticns  on,  320 

Creditors  may  mo?e  for,  without  bill  filed,  85 ;  order  only  applies  in  simple 
cases,  85 

Notice  of  motion,  85 ;  form  of,  86 ;  on  whom  to  be  serred,  85,  86 ;  time  for,  86 ; 
the  order  on  motion  the  same  as  a  decree,  86 ;  carriage  thereof  88 ;  who  may 
obtain  such  order,  86;  practice  on,  86—88;  suits  for,  rules  as  to  parties  in* 
'  10, 11 ;  the  court  will  not  proceed  without  a  personal  representaUTe,  127 ; 
special  directions  in  decree,  88;  in  cases  of  separate  applications,  88;  eri- 
dence  on,  88,  89 ;  when  bill  must  be  filed,  89 ;  how  fn  ezecotora  charge- 
able, 88,  820 ;  action  at  law  stayed  on,  87  ;  appointment  of  receiTer  and 
injunction  ordered  on,  87 ;  executors  may  obtain,  in  what  oases  granted, 
88 ;  costs,  how  borne,  89 ;  by  estate  and  to  what  extent,  89;  pmdenU  UU^ 
may  be  granted,  548  ;  cases  as  to,  171.  See  FORMS.  INJUNCTION. 
ADMINISTRATORS.      See   EXECUTORS,    PERSONAL    RBPRBSENTATIVK8. 

TRUSTEES. 
ADMISSIONS, 

Production  of  documents,  ordered  on  what,  98,  866 

Of  service  on  solicitor  need  not  be  Tcrified,  177. 
ADVANCEMENT  OF  INFANTS, 

Application  for,  made  in  Chambers,  146. 
ADVERTISEMENTS, 

For  absconding  defendant    See  DEFENDANT. 

For  creditors  192,  199 ;  for  next  of  kin,  199;  on  sale,  158 ;  oontents  of  158  • 
proceedings  on  settlement  of,  154 ;  how  Terified,  158.     See  FORMS.' 
AFFIDAVITS,  Interpretation  of  word  in  Orders  of  June,  1858,  2 

Orders  as  to,  177,  et  seq,,  observations  on,  178,  et  eeg,  8^  845,  867,  868 

Accounts  ordered  to  be  taken,  to  be  verified  by,  151 

Affirmation,  defined  to  include,  2 

Answer  treated  as,  on  motion  for  decree,  62,  90,  91 ;  on  motion  for  injimo- 
tion,  811 

Assistance,  writ  of,  necessary  on  application  for,  286 

Bill,  cecessary  on  application  for  special  order  to  amend,  42,  847 ;  to  take  hffl 
pro  eon/eeeo  against  absconding  defendant,  87,  88 

Copies  of,  how  made,  178;  rule  as  to,  178;  rule  a^  to  delivering,  178;  orig- 
inals may  be  used,  only  on  ex  parte  applications,  178 

Costs  of,  when  not  in  proper  form,  179,  260 ;  of  improper  length,  258 

Cross-examination  of  party  making  182, 183,  845 ;  to  be  used  at  hearinc,  107- 
attendance  of  party  enforced  by  eubpoena,  107;  on  motion  for  deere«L  91  • 
notice  of  cross-examination,  108,  188;  re-examination,  108;  eosts  of  to 
be  costs  in  cause  107 ;  practice  on  107-8.    See  EVIDENCE.  * 

Custody  of  infants  act,  under,  557,  558 

Defendant,  on  application  to  serve,  when  out  of  jurisdiction,  82 

Documents  in  the  possession  of  defendant  as  to,  100, 101,  104,  866  •  oroso- 
examination  on,  qua^e  as  to,  99, 181 ;  referred  to  in,  should  be  made  exhi- 
bits,  844  ^^ 

Erasure  or  interlineation  in,  effect  of,  844 

Evidence  by,  formerly  received  at  hearing,  106 ;  moAem  practioe  as  to  252  •  on 
motion  for  decree,  90,  91,  268 ;  rules  as  to  reading,  90, 91.    See  EVIDBNCIL 

Exhibits,  how  marked,  844  «*^v«. 

Filing  of,  177,  268 ;  must  be  filed  before  they  can  be  used,  177,  268  •  ezeent 
on  ex  parte  applications,  268;  in  answer,  mqst  be  ^ed  not  lafew  thaaSna 
day  before  the  hearing,  178,  268  ♦»«««*  i»w  maa  tn^ 
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AIPIDAVITS— (Cofrtwuarf.) 

Fonn  of,  general  directions  ad  to,  179 ;  to  be  expiressed  in  first  person,  179  ; 
read  over  to  deponent,  179 ;  of  Berrioe  of  bill.  29,  81 ;  to  state  means  of 
knowledge,  178,  270;  signatore,  868;  title,  844;  mast  contain  address 
and  addition  of  deponent,  179,  844;  except  parties  to  caose,  844;  bow 
written,  179,  260 ;  mast  be  divided  into  paragraphs,  179,  260 ;  each  para- 
graph to  be  nambered,  179,  260;  or  not  to  be  used,  179,  260 ;  or  no  costs 
allowed  for,  179,  260 ;  memorandum  to  be  endorsed  stating  by  whom  filed, 
208;  to  be  taken  off  the  file  when  scandalous,  258;  costs  of  when  disal- 
lowed, 179,  260;  taxation  of,  when  too  long,  286.    Set  FORMS. 

Guardian,  on  application  for.    See  FORMS. 

Gitfurdian  ad  Utem^  necessary  on  application  by  party  for  a,  288 

Hearing,  of  particular  witnesses  or  as  to  particular  facts  or  circumstances  may 
be  read  by  consent  or  lesTC  of  court  at,  106 

Identity,  of,  how  sworn,  84 

Informal,  not  to  be  used,  260 

lojuaction  to  sUy  proceedings  at  law,  120.     See  INJUNCTION. 

Interpleader  suits,  necessary  in,  810,  819 

Jurat  to.     See  JURAT. 

Knowledge,  every  statement  in,  must  show  means  of,  270 

Length,  practice  where  of  unnecessary,  258 

Notice  of  intention  to  use  necessary,  178;  on  notice  of  motion  must  be  filed, 
177;  and  mentioned  in  notice,  177 

Original  not  to  be  used  except  on  tz  parte  applications,  178,  268 

Production  of  documents,  on,  101,  104,  865 

Scandalous,  may  be  ordered  off  the  files  if,  253 

Service,  of,  to  state  particulars,  844 ;  of  bill,  29,  80,  81,  844 ;  out  of  jurisdic- 
tion, 84,  285 ;  how  sworn.  84,  285.     See  FORMS. 

Swearing  of,  179;  out  of  jurisdiction,  84, 180,  285;  act  respecting,  665,  et  seq. 

See  EVIDENC£,  OATHS,  FORMS,  JURATS. 
AFFIRMATIONS, 

Word  **  Affidavit,"  includes,  2  ;  taking  of,  out  of  jurisdiction,  act  respecting, 
565,  et  seq.    See  AFFIDAVIT. 
AGENT, 

Documents,  when  entitled  to  inspect,  104 

Substituted  service  on,  when  allowed,  81,  85 
AGREEMENT, 

On  sale  to  be  signed  by  purchaser,  form  of,  157,  271 
AI.IMONY, 

Jurisdiction  of  court  in  cases  of,  505;  grounds  for,  505;  injuries,  505;  pre- 
sumption of  cruelty,  505 ;  desertion,  505 ;  interim,  granted  pendente  lite, 
505 ;  writ  of  arrest  may  issue  for,  506 ;  interim  order  not  set  aside  by 
wife's  temporary  return,  505 ;  may  be  increased,  505 ;  on  what  principles, 
505 ;  husband's  income  the  guide,  505,  506 ;  costs  taxed  de  die  in  diem, 
between  solicitor  and  client,  and  always  allowed  to  wife,  505 

iSwCHANCERr,  COURT  OF. 
ALLOWANCES,  jost,  to  be  made  in  taking  accounts,  without  special  directions, 
195, 198 

Keceivers.    See  RECEIVER. 
AMENDMENT  OF  BILLS, 

Orders,  as  to,  89 — 51 ;  before  answer,  89 ;  after  answer,  40 ;  where  suit  de- 
fective, 42—45 

Application  for,  89—51 ;  time  for,  40 

Defendant,  cannot  be  procured  by,  44 

Demurrer,  after,  allowed  or  overruled,  89, 41 ;  before  demurrer  is  argued,  41 

Hearing,  at,  44,  45 

Injunction,  how  affected  by,  811 

MiiQolnder  of  plaintiffs,  directed  in  case  of,  128 ;  where  plaintiff  stntok  oat» 
(Monrity  for  costs  required,  44 


Digitized 


by  Google 


572  QSNBRAL  INDBX. 

AMENDMENT  OF  mLL8-^CofUmued.) 

Motion  for  decree,  after  notice  of,  44 

New  facts  or  circnmBtances  may  be  introduced  by,  42,  et  ieq. 

Order  of  course  for,  before  answer,  obtained  on  pmoipe,  89 ;  any  number  of, 
89 ;  serrice  may  be  dispensed  with,  89 ;  amendment  of  clerical  errors,  40 ; 
time  for  order  of  c(furse  for  leave  to  amend  after  answer,  40 ;  not  alter 
replication,  41 ;  only  one  order  of  course  after  answer,  40 ;  affidaiits  neoea* 
sary  for  special  order  for,  42,  847 ;  notice  of  motion  for,  42 ;  praotieo 
thereon,  42-44 ;  order  for,  only  operates  from  day  of  8«r?ioe,  89,  41 ; 
where  order  not  acted  upon,  41,  42 

Original  bill,  case  made  "by,  not  to  be  contradicted  on,  48  ;  in  place  of  sapple- 
mental  bill,  42 ;  order  for,  must  be  promptly  applied  for,  48,  44 ;  older  of 
course  for,  after  order  pro  eonfesso  obtained,  renders  latter  inoperatlTe,  88» 
40,  76 ;  without  prejudice  to  order  pro  eonfuto,  88,  76 ;  deputy  master 
may  issue  before  replication,  89 

Seryice  of  amended  bill,  41 

Supplemental  bill  abolished,  amendment  substituted  for,  42,  48 

Time  allowed  for,  40 ;  may  be  enlarged,  41 

Long  Tacation  not  reckoned  in  time  for,  4,  89 
ANNUITY, 

Word  ** legacy''  includes,  in  orders  of,  June,  1868,  8 
ANSWER, 

Order  as  to,  67 ;  observations  on,  69,  et  seq, ;  888  ei  »eq. 

Admitted  on  hearing  on  bill  and  answer,  109 

Affidavit,  treated  as  an,  on  motion  for  decree,  62,  91 ;  and  for  an  iigimotioiiy 
811 

Amended  bill,  to,  4^ ;  amendment  of  bills  before  and  after.  8e$  AMEND- 
MENT OP  BILLS. 

Amendment  of,  not  allowed,  66 

Application  for  time  to,  made  in  Chambers,  147 

Cross-examinaUon  of  defendant  on,  110,  111 

Demurrer,  and,  834 

Endorsement  on,  68 

Filing,  60;  notice  of,  to  be  given,  61,  97, 98 ;  without  oath  or  mgnature,  66; 
long  tacation  not  reckoned  in  time  for  filing,  4 

Form  of  58 ;  directions  as  to,  59,  60;  how  to  be  written,  60,  260;  divided 
into  paragraphs  and  numbered  consecutively,  60,  260 ;  taken  off  the  (&!• 
when  scandalous,  258  ;  taxed  off,  when  too  long,  253 ;  facts  may  be  tra- 
versed directly  by,  59 ;  statements  may  be  inserted  in,  69 ;  signature  by 
guardian,  886 ;  endorsement  of  solicitor's  name,  68,  208 ;  or  psrty  de- 
fending in  person,  68,  209 

Irregularities  in  taking.  60. 

Jurats  to,  68,  59.     8u  FORMS. 

Last,  meaning  of,  40,  116,  117 

Length,  practice,  where  of  unnecessary,  268 

Meaning  of  term,  *'last  answer,"  40,  116,  117 

MoUon  to  dismiss  for  want  of  prosecution  after,  116,  tt  ieq. 

Office  copies,  how  made,  209 

Petition,  to,  to  vary  or  reverse  decree,  276 

Fro  eonfesiOf  effect  of  order,  obtained  before  answer,  60 

Reading  against  defendant,  co-defendants,  or  plaintiff,  notice  when  neeassaiyi 
62 

Relief  may  be  prayed  for  by  defendant  in,  66 

Scandalous,  may  be  ordered  off  the  files  if,  268 

Silence  of,  not  implied  admission  of  truth  of  bill,  62 ;  practice  on,  68 

Supplemental,  practice  as  to,  66,  et  eeq. ;  leave  to  file  must  be  applied  for  bj 
motion,  66 

Swearing  and  taking  of,  60;  by  guardian  of  infant,  61,  880  j  by  married 
woman,  61,  62,     See  OATHS. 
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Time  for  pattiDg  in,  68 ;  when  serred  ont  of  jnrifldiotion,  284.    See  F0BM8. 
APPBAL.  , 

Conrt  of  Error  and  Appeal,  act,  526-586 ;  orders  as  to,  286-802.  See  FORMS,  ^nu  2^^ 
■     PriTy  Council  orders,  808-807 

From  order  of  deputy  master  or  examiner  as  to  production,  112,  118 
From  master's  report,  208-4,  269 ;  how  to  be  set  down  and  called  on,  289 ; 
days  for  hearing  of,  251,  272 ;  lies  until  the  expiration  of  fourteen  days 
firom  filing,  269 
From  master's  report  on  title,  161,  162.    See  MASTER'S  REPORT. 
From  chamber  order,  148,  274 ;  when  heard,  274 
From  county  courts,  619 
From  Commissioner  of  Crown  Lands,  519 

From  Surrogate  Court,  in  what  cases  allowed,  589 ;  how  remoTed,  540,  641. 
See  ERROR  AND  APPEAL,  COURT  OP.    PRIVY  COUNCIL. 
APPEAR  AND  ANSWER,  subpoena  to,  abolished,  15. 
APPEARANCE,  abolished,  16. 

APPLICATIONS  TO  BE  MADE  IN  CHAMBERS.    See  CHAMBERS. 
APPOINTMENTS,  how  served,  207-8,  267 ;  by  registrar.    See  REGISTRAR. 
ARBITRATION,    /^w  AWARDS. 
ARREST,  WRIT  OF.     See  WRITS. 
ARTICLES  TO  DISCREDIT,  abolished,  249. 
ASSETS.     See  ADMINISTRATION. 

ASSIGNEE,  of  bankrupt,  of  debt,  judgment  &c.,  as  to  bill  filed  by,  18;  of  plaintiff 
in  foreclosure  suit  may  rcTiye,  47. 
See  MORTGAGEE,  SOLICITOR. 
ASSISTANCE,  writ  of,  practice  as  to,  286 ;  order  for,  to  enforce  decree,  286. 
ATTACHMENT,  writ  of,  284,  et  aeq.;  when  cannot  be  executed,  284;  with  pro- 
clamations abolished,  285 ;  on  decree  or  order  for  delivery  of  possession, 
not  necessary,  286. 
ATTORNEY.     /S««  SOLICITOR. 
ATTORNEY-GENERAL. 

Order  pro.  eon.  against  how  obtained,  68 ;  information  by,  816. 
AWARDS,  jurisdiction  of  court  in  cases  of  488 ;  how  enforced,  286 ;  provisions  for 
making  submission  of  arbitration  a  rule  of  court,  544,  et  eeq.;  proceedings 
before  rrbitrators,  545 ;  attendance  of  witnesses,  how  enforced,  546. 
See  CHANCERY,  COURT  OF. 

B. 

BANK  MANAGER'S  CERTIFICATE,  on  non-payment  of  money,  266.    See  FORMS. 
BENEFICIALLY  INTERESTED  PERSONS.     See  CESTUI  QUE  TRUST. 
BIDDINGS,  need  not  be  in  writing.  155 ;  judge  or  master  may  fix  reserved,  154 ; 
rule  as  to  opening,  on  sales  by  court,  164,  165 ;  motion  for,  in  chambers, 
164,  165. 
BILL  OF  COSTS.    See  COSTS,  TAXATION,  FORMS. 
BILL  OF  FEES.    See  SOLICITOR. 
BILLS, 

Interpretation  of  word  "  bill,"  2 

Order  as  to,  16 ;  precedents  of,  and  preliminary  observations  on,  10-26 ;  817, 

et  eeq.    See  FORMS 
Addressed  to  judges  of  court,  16,  288,  818 

Amendment  of,  89-51 ;  applioations  for,  on  prseoipe,  89,  40 ;   in  chambers, 
time  for,  41 ;  new  facts  or  circumstances  may  be  introduced  on,  42  ;  prac* 
tice  as  to  making,  89-51 ;    time  allowed  for,  40-42 ;   costs,  44.     See 
AMENDMENT  OF  BILLS. 
Assignee  of  bankrupt,  by,  18 ;  of  debt,  18 ;  of  judgment,  18 
Answer,  and,  hearing  of  cause  on,  96 
Copies  of,  28,  29 
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BILLS-— (CVm/mtiei.) 

DisooYery^  in  what  oases,  58 ;  prayer  for  general  reUef  not  to  be  isMrted  in, 
18,20 

Dismissal  of,  where  order  to  amend  not  acted  on,  41 ;  on  application  or 
default  of  plaintiff  after  setting  down  for  hearing,  equivalent  to  disminal 
on  merits,  252,  258 ;  motion  for  decree,  on,  92 ;  prosecution,  for  want  of, 
after  answer,  116,  et  aeq,    Su  DISMISSAL  OF  BILL. 

Endorsement  on  office  copy,  28 ;  of  solicitor's  name,  28,  208 ;  where  p?aintiir 
sues  in  person,  28,  209 ;  in  mortgage  suits,  29,  281 

Filing  of,  26,  215 ;  of  amended  bill,  442 ;  effect  of,  27 ;  with  regiatrmr,  26 ; 
with  deputy-registrar,  26 

Form  of,  16 ;  to  whom  to  be  addressed,  16,  288 ;  what  it  must  contain,  16 ; 
what  it  should  shew,  16,  17  ;  how  written,  260 ;  to  be  divided  into  psur»- 
graphs,  and  numbered,  16,  26,  260;  where  allegations  are  aBibigooQBy 
how  construed,  17 ;  where  facts  not  alleged  in,  18 ;  endorsement  of  notioo 
to  defendant,  28;  forms  of,  in  schedule  A,  19-26;  interrogatories  sad 
formal  parts  to  be  omitted,  26 ;  what  necessary  to  state  in  bill  for  tora> 
closure,  19.    See  FORMS. 

Imperfection  in,  practice  to  remedy  by  amendment,  42,  45.  See  AMSNI>> 
MENT. 

Length,  practice  where  of  unnecessary,  258 

Parties  to.    See  PARTIES. 

Pro  eonfeeto  taking,  67;  order  as  to,  67 ;  against  corporations,  80,  68,  241, 
242.    See  PRO  CONFESSO. 

Beyiew,  of,  abolished,  51.    See  REVIEW. 

BoTiTor,  of,  abolished,  45,  278.    See  RfiVIYOR. 

Senrioe  of,  28 ;  effect  of,  27  ;  on  defendant,  80,  81 ;  personal,  80,  81 ;  hus- 
band and  wife,  81 ;  defendant  in  gaol,  81 ;  partners,  81 ;  sobstitntional, 
81,  86;  on  solicitor, '81 ;  on  absconding  defendant,  86-88;  by  advertise- 
ment, 86-88;  on  absent  defendant  out  of  jurisdiction,  82-84,  284,  285 ;  on 
corporations,  order  as  to,  80,  31,  241,  242;  affidayit  of,  what  to  state,  90 ; 
form  of,  81 ;  how  sworn  out  of  jurisdiction,  84, 180, 285 ;  of  amen^d  bills, 
41,  42.    See  SERVICE. 

Scandalous,  may  be  ordered  off  the  files  if,  258 

Signature  of  counsel  unnecessary,  26 

Supplemental,  abolished,  42,  278 ;  amendment  substituted  for,  42 ;  praetico 
on,  48  et  eeg.    See  SUPPLEMENTAL  BILL. 

Venue  to  be  laid  in  margin  of,  248.    See  FORMS. 
BILL  AND  ANSWER,  when  cause  may  be  heard  on,  96,  97 ;   setting  down,  96, 
97,  272;   fee  paid  on,  259;   exhibit  to  be  proved  by  affidavit  on  hear- 
iog  on,  105,  110;  when  heard,  272 ;  notice  of  hearing  on,  272, 278. 
BODY  POLITIC,  OR  CORPORATE.    See  CORPORATION. 
BONDS, 

For  security  for  costs,  &c.,  5,  6, 10 ;  how  enforced,  10 ;  to  registrar  or  depn^, 
210,  211 

For  costs  in  error  and  appeal,  529  ;  on  appeal  from  common  law,  288,  H  sef.; 
fh>m  Chancery,  299-801;  form  of,  289;  fiUog,  288,  298;  alK>ii«M«  ^ 
292 ;  sureties,  291 ;  affidavit  to  be  made  by,  291 ;  execution  when  sUy«d 
in  original  cause,  298,  580,  et  eeg. 

For  Privy  Council,  585  ;  form  of,  800,  801 

County  Court,  on  appeal  from,  to  Chancery,  538 

Surrogate  Court,  on  appeal  from,  to  Chancery,  540 

From  receiver,  169,  178,  174 ;  to  master,  169.     ' 
BREACH  OF  TRUST.    .S^  TRUST,  TRUSTEE. 

C. 

CASE  in  appeal,  how  settled,  527-529. 
CAUSE, 

Decree  absolute  may  be  made  at  hearing  of,  on  deflftnlt  of  def<nidant»  252 
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CAUSE— (CofitmuMr.) 

Depositions,  taken  in  another,  maj  be  read  on  notice  without  order,  274. 

Hearing  of,  280;  days  for,  251,  272;  how  called  on  for,  261,  272;  on  bill 
and  answer,  practice  as  to,  96 ;  on  affidavit  cTidence,  by  consent,  106 ; 
hearing  to  be  at  same  time  and  at  the  close  of  the  examination  of  witnesses ; 
106.  252,  280 ;  on  order  pro  eonfesso,  76  ;  in  foreclosure  salts,  184 ;  eri- 
denoe  for,  184;  notice  of,  251,  272-8  ;  evidence  taken  before  examiner  not 
to  be  used  at,  without  order,  252,  280 ;  fee  on,  281 ;  must  be  against  VU 
parties  at  same  time,  252 ;  solicitor  to  attend  at,  259 

List  of,  to  be  prepared  by  registrar  or  deputy,  247,  251,  272 

Parties,  not  to  be  set  down  on  objection  for  want  of,  10 

Proceediogs  in,  are  ex  parte  after  order  pro  eonfesao,  75,  242 

Pro  eon/etto  hearing  of,  setting  down,  77,  268 

Reading  depositions  in  other,  105,  250 

Registrar  to  prepare  lists,  247,  251 

Setting  down,  272 ;  for  examination,  247 ;  and  hearing,  when,  251,  252, 272  ; 
objection  to,  must  be  taken  before  hearing,  252 ;  for  re-hearing,  277 ;  when, 
81,  278,  277  ;  in  Court  of  Error  and  Appeal,  when*,  296 ;  fee  paid  on,  106, 
247,  259;  by  defendant,  252.     See  SETTING  DOWN. 

Struck  out  for  defect  on  plaintiff's  part,  costs  of,  244. 

CERTIFICATE  of  proceedings,  master  may  issue,  191 ;  registrar  may  issue,  208 ; 

of  taxation,  how  enforced,  286 ;  how  objected  to,  205. 

CESTUI  QUE  TRUST,  rules  as  to  parties  to  suits  by  and  against,  11. 

5^<  TRUST,  TRUSTEE. 
CHAIIBERS,  order  as,  146 

Accounts  taken  in,  151 ;  directions  as  to,  151 ;  vouching,  151 ;  books  of  ac- 
count/»rtf}ui/a^>  evidence  of,  151 ;  form  of,  152;  surcharge,  152. 

Administration  order  granted  in,  146 ;  of  personal  estate,  146 ;  of  real  estate, 
146.    See  EXECUTORS  AND  ADMINISTRATORS. 

Advettisement  settled  in,  158,  166.     See  ADVERTISEMENT. 

Allowance  of  property  or  inoomB  pendente  lite  directed  in,  146 

Appealrfrom  order  of  judge  in,  148  ;  when  to  be  heard,  274 

Business  to  be  taken  at,  146;  to  be  held  daily,  146 ;  judges  to  have  power 
of  court  at,  147  ;  may  adjourn  to  or  from  Chambers  and  Court,  148 ;  ap- 
peals from,  how  heard,  148 ;   proceedings  upon,  148 

Decree  how  prosecuted  in,  150 ;  parties  nrfly  be  added,  150;  notice  to,  150 ; 
service  of  decree  and  notice,  150 ;  effect  of,  151 

Infants,  applications  on  behalf  of,  under  12  Vic,  c.  72,  in,  146, 166 ;  when  to 
be  made,  166 

Judge  sitting  in,  powers  of,  147 ;  orders  made  in,  how  drawn  up,  212 ;  appeal 
from,  when  to  be  heard,  274 

Motion  in,  proceedings  on,  148 ;  service  of  notice  of,  may  be  dispensed  with, 
160.     See  FORMS. 

Proceedings  in,  mode  of,  149 ;  appointment  for,  form  of,  149 ;  state  of  facts 
not  to  be  brought  in,  149 

Beoeiver's  account,  passing,  in,  175. 
CHAKCERY,  COURT  OP, 

Act  relating  to,  466—526 

Conduct  of  business,  478  ;  Court  to  sit  at  Toronto,  478 ;  judges  may  sit  to- 
gether. 473  ;  or  separately,  478 ;  to  make  circuits,  474 ;  witnesses  to  be  ex- 
amined viva  voee^  474 

Constitution  of,  466 

Fee  fund,  525 

Fees  to  be  paid  by,  to  Law  Society,  551 

General  orders  of,  continued,  525 

Judges  of,  467 ;  appointment  of,  and  tenure  of  office,  467 ;  salaries,  467 ;  re- 
tiring annuities,  468 ;  oath  of,  469 ;  sittings  of,  271,  272 

Jurisdiction  of,  476,  et  ieg.;  general,  604 
Abttnt— 1^  serrioe  on,  624 
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CHANCERY,  COURT  OF— (Contmued) 
Jarisdiction  ot^CorUmtted,) 

Accident,  479 

Accoant,  819,  484 

Administnition,  820 

Alimonj,  605,  606 

Appeals,  619;  from  Comity  Courts,  619;  from  Commissioner  of  Grown 
•  Lands,  619 

Awards,  488,  489 

Chi^ttel  mortgages,  488 

Co-partnership  and  account,  820,  484 ;  limited  partnerships^v  485 

Corporations,  486 

Decrees,  registration  of,  621 

Discovery,  501 

Dormant  equities,  617,  et  teq,     . 

Dower,  489 

Executors  and  administrators,  482,  €t  $«q.;  creditors  suit  against,  484 

Fraud  generally^  476 ;  misrepresentation  and  concealment,  476,  ei  teq,;  on 
creditors,  477  ;  on  persons  peculiarly  liable  to  imposition,  478 ;  Tolnn- 
tary  deeds,  479. 

General  orders  conrinued,  625 ;  court  may  make,  626 

Idiots,  lunatics,  and  their  estates,  490 

Infants,  489,  490,  618—515 

Interpleader,  819 

Iigunction  to,  stay  waste,  490, 491,  604;  stay  proceedings  at  law,  119,  501 

Issues,  trial  of,  621,  e/  teq. 

Letters  patent,  issue  of,  601 ;  repeal  of,  &c.,  602,  608 

Litpmdeni,  certificate  of  registration  of,  621 

Lunatics,  &c.,  490,  606,  et  9eq. 

Mistake,  479,  480 

Money  in  court,  how  disposed  of,  624 

Mortgages,  817,  818, 485 ;  by  absolute  deed,  485 ;  sale  of  equity  of  redemp- 
tion, 487 ;  mortgage  to  secure  future  adrances  and  floating  balance,  487 ; 
miscellaneous  cases,  as  to,  487, 488 ;  special  proTlsions  as  to,  615, 516 ;  of 
chattels,  488. 

Multiplicity  of  suits,  601 

Parties,  528 

Partition,  511,  €t  teq.  561,  662 

Partnership,  820,  484 ;  limited,  485 

Registration,  620,  521 

Sale  of  real  estate,  661,  562 

Specific  performance  of  agreements,  818,  492;  effect  of  Statute  of  Frftnda^ 
498,  494 ;  when  time  of  the  essence  of  the  contract,  494 ;  laches,  41M, 
496 ;  option  to  purchase,  495 ;  speculatire  purchase,  495 ;  title,  496 ;  nn* 
certainty  in  contract,  497 ;  mistake  and  misunderstanding  as  to,  497  ; 
f^ud  in,  497 ;  abandonment  of,  498 ;  rescission  of,  498 ;  sale  solijeet  to 
incumbrances,  498 ;  subject  to  a  condition  precedent,  499;  Tender's  lien, 
499 ;  generally,  500 ;  chattels,  500 

Stay  proceedings  at  law,  119,  601 

Stay  waste,  490,  491,  604 

Trusts,  481 ;  breach  of,  and  liability  of  trustee,  481 ;  consumctiTe,  481 ;  ap- 
pointment of  new  trustees,  482 ;  trusts  for  the  benefit  of  creditors,  482  ; 
costs  in  cases  of,  482 

Vesting  orders,  620 

Wills,  604. 
Officers  of,  469-478 ;  registrar,  master,  accountant  and  sergeant  at 

469,  470 ;  registrar  and  master  to  appoint  clerks,  470 ;  not  allowed  : 

470 ;  to  make  quarterly  returns,  470 ;  local  masters, deputy registeani 

usher  how  appointed,  471;  duties  of,  471;  salaries  of  officers  protidedfbr. 
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CHANCERY,  COURT  OF— (Continued.) 

472 ;  governor  may  appoint  clerks,  472 ;  oatb'of  office,  iiho  to  administery 
472  ;  Bheriffs  and  gaolers,  473 ;  surrogate  clerk,  541 

Prisons,  526 

Bales  of  decision  of,  474,  475 

Seal  of,  467 

Sittings  of  judges  of,  271,  272. 

See  ACCIDEI^T  and  other  general  headings  throughout  the  index. 
CHANGE  OF  INTEREST,  or  liability,  practice  on  suit  becoming  defectire  by,  45, 

et  seq,  278,  279 ;  application  of  words,  46 
CHATTEL  MORTGAGE.     See  MORTGAGE. 
CHILD,  where  born  pending  suit,  45. 
CHILDREN.     See  INFANTS. 
CHRISTMAS  VACATION.     /5««  VACATION. 
CIRCUITS  for  examination  and  hearing,  245. 
CLIENT,  communications  of,  to  solicitor,  when  priyileged,  312. 
COLLUSION,  how  charged  in  bill,  17. 
COMMISSION, 

Examination  for,  of  witnesses,  writ  of,  practice  as  to,  245 ;  joining  in,  and 
striking  commissioners'  names,  245 

Foreign,  may  issue  on  certificate  of  master,  199.     See  EXAMINATION. 
COMMISSION  OF  REBELLION,  abolished,  235. 
COMMISSIONERS  FOR  TAKING  AFFIDAVITS, 

Out  of  jurisdiction,  act  respecting,  666,  et  seq. 
COMMITTEE  OF  LUNATIC,  how  appointed,  175.     See  LUNATIC. 
COMPOSITIOi^  of  dower,  515. 

COMPUTATION  OF  TIME,  order  as  to.  8.     See  TIME.    • 

CONDITIONS,  of  sale,  provisions  respecting  on  sales  by  court,  186  ;  form  of,  158, 
165;  contract  of  sale  to  be  printed  under  the,  157,  271 

Where  party  obtains  an  order  on  condition,  and  fails  to  perform  it^l  18,  119. 
CONDUCT, 

Sale  of,  131,  152,  266;  where  defendant  in  foreclosure  suit  asks  a  sale  he 
may  bo  required  to  take,  266.     See  SALE 

Suit  of,  discretion  of  court  as  to  giving  in  certain  cases,  11. 
CONFIRMATION  OF  REPORT.     See  MASTER'S  REPORT. 
CONSUL,  affidavit  may  be  sworn  before,  when,  286,  507. 
CONTEMPT,  clearing,  284  ;  effect  of,  234 

Parties  in,  when  application  may  be  made  by,  234 

Process  of,  232;  for  no  production,  237;  for  non-payment  of  money  abollBhed, 
548 

Waived  by,  taking  office  copies,  when,  209 

Witness  refusing  to  be  examined,  113.     See  PROCESS. 
CONTRACT,  form  of.    to  be  signed   by  purchaser  on  sale  by  C3urt,   167,   271  ; 
sign'ntr.  155,  157,  271 ;  filing  of,    156  ;  to  be  printed  under  conditions  of 

^sale,  251. 

CONVEYANCE,  Master  to  settle,  162 ;  religious  bodies,  by,  552 ;  form  of.    8h 

FORMS. 
COPIES,  order  as  to,  178,  209,  210 

Affidavits,  of,  178,  210 

Answer.  ^0 

Bills,  28  et  teq.  210 

Decree  of,  deputy  registrar  may  make,  263 

Party  or  solicitor,  what  to  be  made  by,  209  ;  applications  for,  200 ;  deliTetj 
of,  210  ;  how  to  be  made  and  when  delivered,  209, 210 ;  refusal  to  supply^ 
effect  of,  210;  effect  of  demanding,  210 

Pleadings  and  affi  Javits  by  solicitor,  209 ;  certified  by  registrar,  209. 
COBONSRS,  tariff  of  feei  to  be  paid  to,  260,  et  teq, 

78 


Digitized 


by  Google 


5T8  GBNEBAL  IKDSX. 

CORPORATION,  order  as  to,  30.  241 ;  service  on,  80, 241 ;  foreign,  241, 242 ;  order 
pro  eon.  against,  80,  68,  241,  242 ;  when  application  to  be  made,  80,  68, 
241,  242 

Answer  of  aggregate,  to  be  put  in  under  common  seal,  387 

Bill  filed,  by.  816  ;  practice  on,  316 

Contracts  of,  485 

Production  of  documents,  bow  obtained  from,  99 

Serrice  of  proceedings  upon,  80,  68,  241,  242. 
COSTS,  order  as  to,  217  ;  general  practice  as  to,  218,  tt  ttq. 

Admit,  of  refusal  or  neglect  to,  188 

AflfidaviU,  of  informal,  disallowed,  218,  260 

Amendment  of  bills,  222,  225 

Answer,  of  informal,  disallowed,  218,  2C0 

Attorney  general,  of,  practice  as  to,  219,  220 

Bill,  of  informal,  disallowed,  218,  260 

Cause,  in,  what  are,  221 

Contempt,  of,  548;  not  taxable  between  party  and  party,  225;  no  oontonpt 
ioT  non-payment  of,  236  ;  except  of  contempt,  234 

Conveyancing,  bill  of,  taxable,  221 

Copies  of  pleadings,  &o.,  of,  210 

Counsel,  225,  229 

Creditor  coming  in  after  decree,  192,  219 

Crown  and  subject,  as  between,  219,  220 

Demurrers,  of,  221 ;  demurrer  ore  tenut^  221 

Disallowed,  of  bill,  answer  or  affidiivit  which  is  not  written  legibly,  diTided 
into  paragraphs  and  numbered,  218,  225,  260 

Dismissal  of  bilH  by  plaintiff,  on,  220 ;  for  want  of  prosecution,  222 

Dismissed  suit,  of,  need  not  be  paid  before  institution  of  second  suit,  220 

Foreclosure  suits,  in,  223 

Forms  of  bills  of,  428-465.    See  FORMS. 

Impertinent  matter,  of,  253 ;  of  improper  pleadings,  258,  260 

Lien  of  solicitor  on  documents  ordered  to  be  produced,  103 ;  no  defenoe 
against  production,  103,  366 ;  how  affected  by  change  of  solicitor,  812 ; 
general  practice  as  to,  224,  225 

Lunatic,  511 

Master's  office,  in,  control  of  master  over,  188,  192 

Mortgage  suits,  in,  223 ;  when  mortgagee  has  proceeded  at  law,  189,  256 

Motions,  of,  222 

Parties,  of,  having  a  common  interest,  regulation  of,  by  court,  11 

Party  and  party,  what  allowed  as  between,  217,  219,  225 

Payment  of  enforced  by^.  fa,  ven.  «c.,  and  sequestration,  286 

Process  for,  236 

Pro  con/et90f  in  suits  taken,  435,  et  seq. 

Receiver's,  forms  of.    See  FORMS. 

Redemption  suits,  in,  223 

Re-hearing.     See  FORMS. 

Reservation  of,  222 

Re-taxation  of,  218,  275 ;  costs  of,  219,  275 ;  ^order  as  to,  applies  to  bilk 
already  taxed,  275 

Security  for,  when  required  from  plaintiff,  5-10,  16,  8l8 ;  bonds  to  be 
made  for,  to  registrar,  or  deputy  registrar,  210,  211 ;  all  defendmnte 
to  be  included  in  same  bond,  6,  211 ;  order  for  may  be  obtained 
on  prsDcipe  in  certain  cases,  5 ;  and  in  other  cases  on  motion,  5  ;  not 
granted  unless  plaintiffs  all  reside  out  of  jurisdiction,  5;  what  tbe  order 
should  state,  5 ;  each  defendant  is  entitled  to  order,  5 ;  as  to  wmiTer 
by  filing  answer,  5,  6 ;  service  of  order,  5 ;  bond  and  sureties,  6,  6 ; 
notioe  of  filing  bond  to  be  given,  6 ;  where  sureties  objeeted  to,  6 ;   m 
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C0ST8^(  CotUintud,) 

to  meaniDg  of  words  ** resident"  or  *< permanently  resident,"  6,  314; 
where,  being  in  service  of  Crown,  exempts  from  giving  security,  6,  7,  814; 
wlro%)ay  be  surety,  6  ;  as  to  penalty  and  nature  of  security,  6,  211 ;  what 
constitutes  waiver  of  security,  6,  8 ;  where  place  of  residence  mis-stated  in 
bill,  6,  7,  318,  315;  interpleader  suit,  7;  cross  suit,  7;  suit  to  restrain 
action  at  law,  7 ;  when  defendant  having  conduct  of  suit,  to  give  security, 
7 ;  as  to  security  from  persons  not  parties  to  suit,  7 ;  where  plaintiff  has  no 
fixed  residence,  7,  314  ;  or  is  at  sea,  7  ;  or  leaves  his  residence,  7,  8,  314 ; 
after  answer,  special  application  necessary,  8 ;  as  to  security  in  case  of  ex- 
ecutors, administrators,  and  infants,  8;  infants,  815;  where  plaintiff  goes 
abroad  pending  suit,  8,  814;  stat.  22  Vic,  ch.  83,  has  materially  changed 
practice,  8 ;  where  party  has  property  within  jurisdiction,  8 ;  judge  bound 
to  notice  territorial  divisions  of  province,  8  ;  plaintiff  may  pay  money  into 
court  in  lieu  of  giving  bond,  8,  9 ;  where  married  woman,  or  infant  sue  by 
"  next  friend,  9,  814,  815 ;  where  such  next  friend  dies  or  retires,  9 ;  a  mar- 

ried woman  defendant,  asking  security,  must  do  so  by  next  friend,  9 ;  where 
order  for  security  not  complied  with,  9 ;  where  suit  revived  by  representa- 
tive, security  ordered,  9 ;   proceedings  where  order  applied  for  on  motion, 
10 ;   deputy  master,  where  bill  filed,  has  jurisdiction  to  grant,  10 ;   as  to 
suing  on  bond,  10. 
Sheriff,  tariff  of,  to  be  paid  to,  for  execution  of  process,  &o.,  281,  260,  et  teq, 
-  Solicitor  to  pay,  if  occasioned  by  his  over  caution,  neglect,  or  mistake,  226 
Solicitor  and  client,  what  allowed  on,  217,  219,  224,  225 
Specific  performance  suits,  in,  228 
Subpoena  for,  abolished,  286 
Tariff  of,  226,  et  seq.y  260  et  seq. 
Taxation  of,  order  as  to,  217 ;  rules  as  to,  217,  218;  may  be  had  without 

txpress  reference,  218,  205  ;  when  revived,  205,  219.    iS«e  TAXATION. 
Taxation  of  Solicitors'  bills,  petition  and  order  for.     See  FORMS. 
Taxed,  gross  sum  may  be  ordered  in  lieu  of,  217. 
Trustees,  482.    See  FEES,  FORMS.  TAXATION. 
COUNCIL,  PRIVY.     See  PRIVY  COUNCIL. 
COUNSEL,  fees  to,  225,  229 

Signature  of,  to  Bill  of  Complaint  dispensed  with,  26. 
COUNTY  COURT,  EQUITY  SIDE,  act  respecting,  587,  et  seq.;  removal  from  to 
Chancery,  587;  jurisdiction  of  Chancery  as  to,  587;  Chancery  Judges  to 
frame  rules  for,  587,  588 ;  effect  of  rules,  538  ;  costs  of,  538 ;  appeals 
from  to  Chancery,  538 ;  security  on,  588 ;  Court  of  Chancery  to  regulate 
practice  as  to,  589. 
COURT  OF  CHANCERY  ACT  (22  Vic.  ch.  12,)  466,  526. 

See  CHANCERY,  COURT  OF.    JURISDICTION. 
COURT  OP  ERROR  AND  APPEAL.     See  ERROR  AND  APPEAL,  COURT  OP. 
CREDITORS, 

Administration  order  may  be  obtained  by,  as  to  personalty  or  realty,  85  ; 

form  of  affidavit  on,  848  » 

Ft.  Fa.  lands,  by,  when  necessary  parties,  20 
Judgment,  by,  when  necesiary  parties,  20;  form  of  bill  by,  21 
Parties  to  suits  concerning,  13. 
CROSS-EXAMINATION.     See  AFFIDAVIT,  WITNESSES. 
CROSS  SUIT,  the  test  of  a,  7. 

CUSTODY  OF  INFANTS'  ACT,  (18  Vic,  ch.  126.)    Objects  of  generally,  557, 
558 ;  does  not  give  a  Uffal  defence  to  mother,  557,  558.     See  INFANTS. 

D. 
PATE  of  Filing,  &o.,  proceedings  to  be  observed,  97. 
PJBATH,  praotiQe  on  abntement  of  suit  by,  49,  et  teq.  278-9.    See  ABATEMENT. 
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DB  BENE  ESSE,  examination,  244. 
DECEASED  PERSON, 

Aecoant  of  debts,  &c.,  of,  directed  without  snit,  on  application  of  ezeentor, 

Ac,  88  ^  • 

Payment  of,  debts  of.    See  ACCOUNT. 
AdmiDistratioD  of  personal  estate  of,  directed  without  snit,  on  application  of 

creditor,  legatee,  or  next  of  kin,  85,  et  eeq.;  of  real  estate,  directed  without 

■nit,  85 ;  on  application  of  creditor,  or  person  interested  onder  will,  85 
Bepreaentntive  of,  dispensed  with  by  the  court,  or  one  appointed,  125 ;  whm 

not,  12d,  127  ;  order  appointing,  how  made,  127  ;  effect  of,  1:26. 
DECISION. 

Rules  of.  in  Court  of  Chancery,  474,  475. 
DECLARATION, 

Right  of.  may  be  made  without  granting  relief,  124 
Making  of,  out  of  jurisdiction,  act  respecting,  565. 
DECLARATORY, 

Decree  when  made,  128,  124;  practice  thereon,  124. 
DECREE, 

Word  **  order**  includes  "  decree"  in  orders  of  June,  1858,  8 

Order  as  to.  observations  on,  387,  388 

Administrntion,  for.  88 

Aba  nt  trustee,  against,  387 

Application  to  add  to  or  vary,  who  may  make,  and  within  what  tima,  12; 

where  bill  pro  conf^so,  7  ^,  80 
Appeal  from.     See  APPEAL. 
Carriage  of,  184  ;  for  payment  of  money,  person  haying,  deemed  the  plaiB- 

tiff,  550 
Copy  of,  how  authenticated,  137  ;  deputy-register  may  make  office,  268 
Declaratory,  when  may  be  sought,  128 :  not  of  mere  legal  rights,  124 
Drawing  up,  settling  nnd  passing,  208;  power  of  registrar  to   introdooa 

alterationM  in.  208,  212 
Effect  of,  where  defendant  mnkes  default  at  hearing,  252 
Endorsement  on,    when    served  on   parties   made  in  the   master's   office; 

schedule  N.,  150,  20'^ ;  schedule  A,  139,  257  ;  schedule  B.,  140,  258 
"When  before  process,  236,  286 
Enrolment  of,  time  for,  218  ;  when  Tacated,  214 
Entry  of,  78 

Error  in,  how  corrected,  212 
Fees  on,  228,  231 
Foreclosure,  for,  obtained  on  prcedpe^  76,  77,  135,  281;   may  be  enforced 

after  stay  of  proceedings  on  subsequent  default  in  payment,  183 
Forms  of  an*  directions  as  to,  887-8U0.     See  FORMS 
Misjoinder  of  plaintiff's,  modification  of  in  case  of,  128 
Motion  for,  after  answer,  89  ;  before  answer,  93,  in  what  cases  allowed,   90, 

268;    evidence  and  practice  on,  90,  91;  affidavits  to  be  filed,  90,  91,  92; 

Betting  dowt,  90,  289,  263 ;  decree  made  on,  92;  notice  of,  91 ;  form  of,  841; 

service  of,  91 
Office  copies  of,  how  authenticated,  137;  may  be  macle  by  deputy-registrar 

to  whom  reference  is  made,  263  ;    endorsements  on,  schedules  A.  and  B. 

189,  140,  257,  258;   schedule  N.  201 
Order  of  revivor  or  supplement,  whether  obtained  before  decree,  49 
Partial.  124,  125 
Passing,  78,  208 
Personal  representative  may  be  made  in  absence  of,  practice  as  to,  126,  127; 

or  a  person  may  be  apppointed  to  represent  for  purpoaea  of  the  suit,  126 

etteq 
Petition  to  reverse  or  Tary,  275-7 
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DECREE — (  Con  Hnued.) 

Proceedings  on,  in  Chambers,  149,  et  seg.;  in  master's  ofSce,  184,  etteq. 

Process  to  enforce,  232  et  teq. ;  agninst  persons  not  parties,  287 

Pro  confetto,  78  et  teq  ;  how  made  absolute,  79  ;  how  obtained  in  foreclosure 

suits,  134 
Red*  mptioD,  obtained  on  prcecipe  in  suit  for,  76,  77,  186,  281 
Registration  of,  621,  665 

Re-hearing  of,  petition  for,  51  ei  teq.     See  RE-HEARING.     REVIEW. 
Review  of,  on  grolind  of  error,  petition  for  practice  as  io  276-277 
Sale,  for,  of  mortgagf  d  property  may  be  obtained  on  prcecipe,  76,  77,  186, 

281.     See  SALE  BY  THE  COURT 
Service  of,  on  persons  not  originally  parties.;  where  parties  made  by  judge 

in  Chambers,  150,    151 ;    by  master,  201  ;    in  mortgage  suits,  187-140, 

265-258;   before  process,  how  effected,  235;  endorsement  on  when  serred 

before  process,  236,  286 
Signed  and  enrolled,  213,  et  seq. 
Supplemental.     See  ORDER. 
See  FORMS.     ORDER. 
DECRETAL  ORDER,  word  "order"  includes,  in  Orders  of  June,  1858,  8.     See 

DECREE.    ORDER. 
DEEDS,  delivery  of  may  be  ordered,  168  ;  setting  aside  for  fraud,  476  et  teq.;  Tolan- 

tary,  479. 
DEFECTIVE,  practice  where  suit  is,  by  imperfection  in  bill,  42-46,  278,  279 ;  irhere 

by  event  subsequent  to  institution  of  suit,  45-51 
Dismist^al  of  bill  in  certain  case,  where  suit,  46. 
DEFENCES,  by  answer  and  demurrer  only,  54. 
DEFENDANT, 

Absconding,  86-38,  264;  who  is,  86;  proceedings  against,  86-88;  advertise- 
ment for,  36,  37;  insertion  of,  37;  order /wo  confetto  against,  86-88,  70-74 
Absent,  82,  et  seq.,  284,  524  ;  for  more  than  two  years  before  bill  filed,  87  ; 

in  suits  for  foreclosure  and  specific  performance,  38 ;  service  ot  office  copy 

bill  on,  82-34,  38,  284,  285  ;  substitutional  service  on,  84-86  ;    order  j^ro 

eon/eito  against,  70,  74 
Concealed,  37.  264 

Cross-examination  by,  of  co-defendants  witnesses,  26 
Cross-examination  of,  111-114;   order  not  necessary  for,  111,  248,  274;  on 

motion  for  decree,  91 
Death  of.     .See  ABATEMENT.    REVIVOR. 
Default  of,  at  hearing,  court  may  make  decree  on,  252 
Dismissal  of  bill,  may  move  for,  for  want  of  prosecution,  114,  et  teq.;   or 

on  payment  of  amount  due  on  mortgage  defore  decree,  182 
Examination  of,  as  witness  by  plaintiff  or  co-defendant,  ill  et  teq,,  order  not 

necessary  for,  248,  274 
Hearing,  may  set-down  cause  for,  and  serve  notice  if  plaintiff  does  not,  within 

one  month  after  publication,  252 
Law,  at,  pleading  equitable  pleas,  as  to  setting  up  same  in  equity,  120,  601, 602 
Parties,  cannot  object  for  want  of,  in  certain  cases,  10  et  teq. 
Proceedings,  may  move  to  stay,  after  decree  in  foreclosure  suit  on  payment 

of  amount  due,  133 
Pro  conJe€80j  may  appear  on  hearing,  77 ;  may  move  for  leave  to  answer  ftfter 

order,  60,  61 ;  or  after  decree  where  not  absolute,  79,  80 
Relief  may  be  given  to,  in  a  proper  case,  65 ;  must  be  prayed  for,  66 
Security  for  costs,  when  required  from,  7. 
See  ANSWER. 
DELIVERY  of  deeds,  163. 
DELIVERY  OP  POSSESSION, 

After  final  order  in  forecloanre,  or  on  dismissal  of  bill  in  redemption  BOits, 

129,  264. 
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DEMUBRER,  order  as  to,  54 ;  general  principles  regulating,  64  et  teg.  881 

Admits  statements  in  bill  unless  repugnant,  &c.,  64,  55 

Allowed  to  whole  bill  puts  an  end  to  suit,  57 ;  including  pending  i^jiiiiotion, 
57 

Amended  bill,  when  allowed  to,  67 

Amending  bill  after,  41,  57 

Answer  and,  parts  of  bill  demurred  to  should  be  distinguished  on,  56 

Costs  of,  to  be  paid  by  defendant,  if  overruled,  by  plaintiff,  if  allowed,  56 ;  on 
submission  to,  56.    See  COSTS. 

Filing,  54 ;  notice  of,  to  be  given,  54,  57,  97,  98 ;  effect  of,  64 

Form  of,  54.    See  FORMS. 

Hearing  of  cause  set  down  on,  days  for,  251,  272 

Endorsement  on,  208,  209 

Injunction,  how  affected  by,  57 

Names  and  address  for  service  to  be  endorsed  on,  of  solicitor,  208 ;  or  party 
suing  in  person,  209 

Office  copies  of,  209,  210 

Ore  ientu,  when  allowed,  55 

Revivor  after  allowance  of,  46 

Separate,  when  necessary,  55 

Setting  down,  time  for,  54,  55,  56 ;  long  vacation  not  reckoned  in,  4 

Time  for  putting  in,  54. 
DEPOSIT, 

Re-hearing,  on,  211 

Sale,  on,  in  lieu  of  foreclosure,  130 ;  amount  of,  181 ;  may  be  dispenaed 
with,  180. 

Security  for  costs,  in  lieu  of,  8,  9. 
DEPOSITIONS, 

Party  to  suit,  any,  may  use,  on  terms,  250 

Taken  in  another  cause,  may  be  read  on  notice  without  order,  106,  205, 
274 ;  when,  105,  106 

Taking  of,  on  examination  by  the  court,  109  ;  must  be  in  first  person,  249 ; 
by  master,  199;  form  of  paper,  897;  by  special  examiner,  181 ;  mii8t  bo 
in  his  handwriting,  181 

Witness  must  sign,  109,  250. 
See  EVIDENCE.     WITNESS. 
DEPUTY  MASTER  AND  REGISTRAR,  order  as  to  duties  of,  214-217 

Appointment  of,  471 

Bill  may  be  filed  with,  27,  215 

Book  to  be  kept  by,  216 

Decrees,  office  copies  of,  may  be  made  by,  262 

Fee  to,  on  setting  down  cause,  247,  256 

List  of  causes  for  examination,  to  prepare,  247 

Office  copies  of  decrees  may  be  made  by,  262 

Orders  of  course  to  be  drawn  up  on,  by  preecipe,  211,  216 

Quarterly  returns  of  bills  filed,  to  transmit  to  registrar,  262. 
DESERTION,  ground  for  alimony,  505. 
DEVISEE, 

Order  for  administration  of  real  and  personal  estate  of  testator  may  be 
obtained  by,  without  bill,  85 

Parties  in  administration  suits  by,  or  against,  rules  as  to,  11 

Revivor,  order  of,  against,  how  obtained.    See  REVIVOR. 
DILIGENCE,  when  required  in  moving  to  amend,  48. 

DISABILITY,  PERSONS  UNDER.  /Sm  INFANT.  LUNATIC.  MARRIED  WOMAN. 
DISBURSEMENTS.    See  SOLICITOR. 
DISCHARGE,  abolished,  149,  189. 
DISCLAIMER.    ^ANSWER. 
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DISCOVERY,  juriadiction  of  court  in  cases  of,  61.    See  CHANCERY,  COURT  OP, 
Bills  for,  abolished  in  certain  cases,  35 ;  when  bill  for,  may  be  filed,  58,  64 
PlaintiflTs  right  to,  68  ;  in  aid  of  defence  at  law,  68 
Prayer  for  general  relief  not  to  be  inserted  in  bill  for,  18,  20. 
DISMISSAL  OF  BILL, 

Defective,  where  suit,  45 

Defendant  may  move  for,  when  plainti£f  refuses  to  be  examined,  118 ;  also 

on  payment  of  mortgage  debt  in  foreclosure  suit  before  decree,  182 
Injunction  dissoWed  by,  311 
Misjoinder  of  plaintiffs,  no  ground  for,  128 

Plaintiff,  on  application  or  default  of,  after  setting  down,  equivalent  to  a 
dismissal  on  the  merits,  253,  after  setting  down,  plaintiff  not  entitled  to  an 
order  of  course  for,  with  leave  to  file  a  new  one,  253  ;  when  plaintiff  may 
dismiss  his  bill  without  costs,  IIC. 
DISMISSAL  OF  BILL  FOR  WANT  OF  PROSECUTION, 

Application  for,  made  by  motion,  114:  who  may  move  for,  and  in  what  cases, 
114;  when  defendant  may  move,  116  et  seq.;  how  time  computed,  116  et 
$eq,;  practice  on,  114  et  teq.;  after  answer,  116;  after  close  of  evidence, 
117;  where  plaintiff  does  not  amend  after  order  to  amend,  41,  117;  or 
amends  after  answer,  117 ;  where  suit  defective,  46. 
DOCUMENTS, 

May  be  transmitted  by  post,  210 ;   or  special  messenger,  210 ;   copies  of, 

how  to  be  made,  209,  210 
Production  of,  98  et  teq ;  ordered  in  Chambers,  98  et  seq. ;  or  in  master's 
office,  108,  104.  199  ;  unless  privileged,  98  et  eeq.;  solicitor  by,  on  taxation, 
874.     See  PRODUCTION  OF  DOCUMENTS. 
Proof  of,  106 

Referred  to,  in  affidavit,  to  be  made  exhibits,  844 ;  to  be  produced  on  cross 
examination,  182. 
DORMANT  EQUITIES, 

Jurisdiction  of  court  respecting,  617-619 ;  and  in  regard  to  other  equitable 

claims,  617-619. 

DOWER, 

Jarisdiction  of  court  in  cases  of,  489.    See  CHANCERY,  COURT  OP. 

E. 

EJECTMENT,  amount  of  bond  in  appeal  in  actions  of,  290. 

ELECTION,  law  or  in  equity,  68  et  eeq.  under  for  how  obtained,  68  et  seq.;  discharged, 

68  :  practice  on,  63  et  teq.    See  FORMS. 
ENDORSEMENT.     See  INDORSEMENT. 
ENQUIRY.    ENQUIRIES,    i^w  INQUIRIES. 
ENROLMENT.    See  INROLMENT. 
ENTRY  of  Decrees,  78,  208;  orders,  211. 
EQUITIES  DORMANT.    See  DORMANT  EQUITIES. 

EQUITY  OF  REDE.VIPTION.     See  MORTGAGE,  MORTGAGEE,  MORTGAGOR. 
ERASURES,  in  affidavits  should  be  initialed  by  the  commissioner  before  whom 

sworn,  344.  in  exhibits,  860. 
BRROR  AND  APPEAL,  COURT  OF, 

Act  respecting,  526  et  seq. 

Abatement,  none  in,  after  security  perfected,  532,  633 

Appellant  may  discontinue  appeal,  529 

Clerk  of,  627  ;  his  duties,  529;  his  fees  and  accounts,  686 

Constitution  of,  626 

Execution,  when  stayed  in  suit  in  court  below,  630 ;    whe«  not,  630,  681 ; 
practice  on,  631,  632 ;  when  money  paid.  532 

Feea  to  be  paid  by,  to  law  society,  661 
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EEEOB  AND  APPEAL,  COURT  OF— (Con^mu^rf.) 

Judges  of,  526  ;  who  to  preside,  527  ;  quorum,  527  ;   sittings  of,  527  ;  may 

may  make  rules,  535,  536 
Jurisdiction  of,  527,  528 ;  what  matters  appealable  527,  528 ;   maj  quash 

proceedings,  527  ;  or  dismiss  appeal,  528  ; 
Orders  of,  286-302 
Petitioa  to,  to  be  filed,  533;  when,  584;  form  of,-  533 ;  not  to  be  answered, 

583 ;  when  to  be  heard,  538 
Security  to  be  given.     See  BOND. 

Time  within  which  to  appeal,  634  ;  when  decree  not  absolute,  534. 
ESTATES  TAIL,  act  respectiug  the  assurance  of,  558  et  teg. 
EVIDENCE,  orders  as  to  98,  et  seg.,  general  principles  as  to,  105,  108-110 
Administration,  on  motion  for,  87,  et  seg. 
Admissible,  of  facts  not  alleged  in  the  bill  is  not,  18 
Admission  of,  after  close  of  examination  not  favored,  249 
Affidavit,  by,  not  allowed  at  hearing,  252  ;    except  by  consent  or  leara  of 

court,  106 
Answer,  rules  as  to  reading  as,  by  plaintiff  or  defendant,  62,  91 
Creditors*  claims,  to  prove  in  the  master's  office,  192,  197,  198 
Ve  bene  esse,  244 

Delivery  of  bill  of  costs  to  client,  of,  392 
Directions  as  to,  in  taking  accounts,  &c.,  under  decree  in  master's  office,  185, 

188;  in  chambers,  151 
Documents,  by,  as  memorials  of  deeds,  letters,  &c.,  151 
Entered,  not  to  be,  in  decree,  212 ;  but  in  registrar's  book,  212,  259 
Excluded,   of  party  who  refuses  to  produce   witnesses  when    called    on, 

249 
Execution  of  deeds,  &c.,  of,  105 

Facts,  of,  not  alleged  in  the  pleadings  inadmissible,  59,  110 
Further,   when  cause  ordered  to  stand   over  for,   109 ;    terms  on  which 

allowed,  248 
Guardianship  of  infants,  364,  365,  489,  554;  Guardian  ad  litem,  72 
Hearing,  to  be  used  at,  105,  108-110;  on  bill  and  answer,  105, 110;  ^7  af- 
fidavit not  allowed  at,  252 ;    taken  before   examiner  not  to  be  used  at, 

without  order,  106,  252,  280;    to  prove  account,  &c.,  on  hearing  pro 

confuto  in  mortgage  suits,  134 
Insufficent,  where,  practice  as  to,  108,  109 
Law,  given  at,  when  may  be  read,  244 
Maintenance  and  guardianship  of  infants,  864,  365,  489,  554 
Master's  office,  185 

Motiops,  on,  for  decree,  89-98;  for  injunctions,  120,  811 ;  receiver,  170 
Notice,  of,  109 

Necessary,  what,  to  contradict  answer,  62,  63 
Parties,  of,  110-112 ;    may  be  struck  out  at  hearing  if  interested.  111  ;   may 

be  rebutted,  112  ;  penalty  where  party  refuses  to  be  examined  by  plaintil^ 

113  ;  by  defendant,  113  ;  rules  as  to  reading,  113;  order  for,  not  requioite, 

274.     See  PARTIES. 
Publication  of.     See  PUBLICATION. 
Bead,  must  be,  distinctly  by  counsel,  259 
Service,  of.  32,  34 
Species  of,  110 
Taken,  how,  must  be  in  first  person,  249 ;  in  another  court,  when,  may  be 

used,  1 08 ;  out  of  jurisdiction,  245 ;  de  bene  esse,  244.    See  EXAMINATION. 

WITNESSES. 
EXAMINATION,  orders  as  to,  110-114,  243  et  seg. 
Appointment  for,  not  to  be  taken  out,  248 
Causes  for,  registrar  and  deputy  to  prepare  lists  of,  247 ;  how  called  on,  248 
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Commission  for,  hoir  Obtained  and  practice  as  to,  246 
Condnct  of,  Jadge  to  regulate,  249  ' " 

De  b€M  eue^  practice  as  to,  244  ' 

Defendant,  of,  111 ;  practice  as  to.  111,  et  uq. 
Examiner,  before,  notice  of,  182,  188 
Farther,  for,  witness  may  be  recalled,  249 
Hearing  of  cause  to  take  place  at  close  of,  258 

Interrogatories  not  to  be  used  for,  without  leave,  110;   usuftUy  used  in  ex- 
aminations out  of  the  Jarisdiction,  245 
Jurisdiction,  out  of,  to  be  on  commission,  245 
llotice  of,  time  for  service  of,  248 ;  form  of,  254 
Parties,  of,  order  as  to,  110  et  seg.y  248 ;   order  for,  not  necessary.  111,  248, 

274 ;  practice  where  united  In  interest  or  joint  contractors,  111,  112 ;  rules 

on,  118 ;  penalty  for  non-attendance,  by  plaintiff,  118 ;  by  defendant,  118 ; 

when  to  be  had,  113,  114 ;  where  no  deputy  master  in  county,  240;  when, 

out  of  examination  term,  242 
Place  for,  to  be  selected  by  plaintiff  and  designated  in  margin  of  bill,  248 
Pleadings  to  be  caused  to  be  transmitted  on,  by  party  setting  down,  106,  247, 

280 
Pro  mtereMH  «tfo,  abolished,  188 ;  practice  in  lieu  of,  188,  184 
Betting  down  for,  247 ;  may  be  by  any  party  after  issue  Joined,  247 ;  time 

for,  247;  notice  of  and  time  for,  248;  form  of,  254 
Taken,  most  be,  in  first  person,  249 
Terms  for,  245 
Witnesses,  of,  248  et  teq,,  of  all  parties  to  take  place  at  place  designated  in 

margin  of  bill  of  complaint,  243;   and  during  term  for  which  set' down, 

248 ;  where  no  deputy  master  in  county,  243 ;   out  of  examination  term, 

242  ;  no  list  of,  to  be  famished,  248 
Yenue  to  be  laid  by  plaintiff,  and  designated  in  margin  of  bill,  248 ;  any  ptrty 

may  apply  to  change,  244 
Viva  voce,  to  be,  110. 

/8^  DEPOSITIONS.    EVIDENCE.    EXAMINER.     WITNESSES. 
EXAMINER,  SPECIAL,  order  as  to,  180 

Attendance  of  witnesses  before,  how  enforced,  180 ;  for  cross-examination, 

182, 188 
Examination  of  witnesses  by  or  before,  181 ;  how  conducted,  181 
Number  of,  181 
Powers  of,  181. 
EXCEPTIONS, 

Affidavit  on  production  of  documents  to,  may  be  made,  qucare  in  this  pro* 

vince,  99  i  . 

Impertinence,  for,  abolished,  258 
Master's  report,  to,  abolished,  269 
Scandal,  for,  abolished,  253. 
EXECUTORS.    See  EXECUTORS  AND  ADMINISTRATORS. 
BJOSCUTORS  AND  ADMINISTRATORS, 

Account  of  debts,  &c.,  of  deceased,  directed  on  application  of,  88 ;  how  taken, 

198, 199 ;  form  of  order,  212,  213  ;  when  taken  with  wilful  default  against, 

87-89,  198,  199 
Administration  on  motion  by  and  against,  87,  88 ;  creditor's  suit  therefor, 

484 
Jurisdiction  of  the  court  relative  to,  482,  et  eeq. 
Law,  proceedings  at,  against,  restrained  after  decree,  122,  123 ;  as  to  ooits 

at,  122,  123  ;  as  to  notice  of  motion  for  the  iojunotion,  87 
Represented,  when  cettui  gtie  trmt^  by,  12,  821 

74 
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EXBOUTOBS  AND  ADMINlSTRAT0BS-((7<MUmtMf.) 
ReriTor  bj  and  against,  46,  et  seq, 
Seeority  for  costs  when  requiMd  from,  8.    See  CHANCEBT,  COURT  OF. 

PERSONAL  REPRESENTATIVE. 
EXECUTION, 

ConTeyanoes,  of,  of  property  of  infants,  614,  616;  lunatics,  610,  611;  on 

partition,  612 ;  when  to  be  directed  by  master,  200 
Error  and  Appeal,  may  stay  in  coort  below,  680 ;  exceptions,  680 — 682 ;  if 

money  paid  on,  party  appealing  may  demand  it  back  from  sherijQT,  682.   Am 

PROCESS. 
EXHIBIT, 

Account  to  be  made  an,  and  not  to  be  annexed  to  affidatit  when  taken  in 

chambers,  162 ;  or  in  master's  office,  190 
Docaments,  used  on  examination  of  witnesses  most  be  marked  as,  105 ;  refer- 
red to  in  an  affidavit,  to  be  made,  844 
Heari  jg,  nsed  at,  must  be  deposited  with  registrar  and  described  in  sohediile, 

260 
Endorsement  on,  form  of,  844 

May  be  prored  on  hearing  on  bill  and  answer,  106,^110 
Order  to  prore  viva  voce  at  hearing,  106 ;  form  of,  886 
Proved  by  affidavit  on  order,  104,  105 

Schedales  of,  to  be  made,  when  cause  stands  for  judgment^  260. 
EXPENSES.    See  COSTS. 
EXTENSION  OF  TIME, 

Granted  in  chambers,  147;  by  deputy-master,  216,  216;  for  payment  of 

mortgage  money,  142, 148. 

F. 
FACT, 

Questions  of,  arising  in  suit,  the  court  may  summons  a  jury  to  try  before 
itself,  622,  628 ;  may  be  decided  by  the  court  without  a  jury,  622. 
FATHER, 

Access  of  mother  to  infant  in  custody  of,  may  be  ordered  under  Custody  of 

Infants  Act,  667 ;  except  where  mother  guilty  of  adultery,  668. 
FEES, 

Counsel,  what  allowed  to,  as  between  party  and  party,  226,  229 

Setting  down  causes,  on,  106,  247,  269 

Suitors*  fee  fund,  what  to  be  paid  to,  626,  661,  662 

Tariff  of,  226,  et  eeq, ;  sheriffs  and  coroners,  260,  it  seq, 

iSw  COSTS.    SOLICITOR. 
FEB  FUND.    See  SUITORS'  FEE  FUND. 
FEAiALES, 

Included  in  words  importing  the  masculine  gender,  in  Orders  of  June,  1868, 2. 
FEME  COVERT.    See  MARRIED  WOMAN. 
FIERI  FACIAS.    See  WRIT. 
FILINQ  OF  PLEADINGS,  order  as  to,  97,  98 

Answer,  68 ;  to  amended  bill,  63 ;  long  vacation  not  reckoned  in  time  for,  4; 
may  be  without  oath  or  signature  on  order,  or  l^  consent^  66 ;  supple- 
mental, 66,  66 

Bill,  26 ;  effect  of,  27 

Demurrer,  64 ;  cause  may  be  set  down  by  any  party  forthwith  after,  64,  56 

Notice  of,  to  be  given  on  the  same  day,  97,  98 

Office,  to  be  effected  in  same,  27 

Replication,  98 ;  only  one  to  be  filed,  98 ;  long  vacation  not  reckoned  in  time 
for,  4. 
FOLIO,  is  100  words  in  conveyancing  as  weU  as  Ohanoeiy  in  this  protincei  485. 
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FOBECLOSURE,  orders  as  to»  129-145,  264-268 

Aocoant  in  suit  for,  may  be  taken  at  hearing,  184 ;  not  where  defendant  dies 
pending  the  taking  of,  136 ;  or  referred  to  judge  in  chambers,  186 ;  or 
master,  186;  principles  regolating  the  taking  of,  196,  196;  proceedings 
where  state  of,  changed  after  decree  or  report,  188,  189,  268,  269 

Attendance  to  receive  money  in  suit  for,  141, 142  ^ 

Bill  for,  form  of,  19,  822 ;  observations  on,  19,  817,  818 ;  endorsement  on 
when  served,  29,  186,  281 ;  dismissal  of  before  decree  on  payment  of 
amount  due,  182,  188 ;  right  to  file,  140 

Costs  in  suits  for,  228 ;  where  plaintiff  proceeds  at  law,  189,  266 

Decree  for,  obtained  on  praecipe  where  no  answer,  136,  281 ;  to  be  served  on 
incumbrancers  made  parties,  189,  266 ;  endorsement  on  when  served, 
(schedule  A,)  189,  267 ;  office  copy  of  may  be  made  by  deputy-registrar, 
187,  262 ;  must  be  duly  stamped,  187 ;  observations  as  to  form  of,  141 

Dismissal  of  bill  for,  on  payment  of  amount  due  before  decree,  132, 188 

Enlargement  of  time  for  payment  of  money  in  suit  for,  142 

Equity  of  redemption,  persons  interested  in  may  be  made  parties  in  the 
master's  office,  187,  264 

Final  order  for,  observations  as  to,  148, 144 ;  possession  may  be  ordered  to 
be  delivered  on  or  after,  129,  264 ;  forms  of,  876,  877 

Hearing  on  order  pro  eon/eMo  in  suit  for,  184 ;  evidence  at,  where  account 
taken,  184 ;  hearing  in  ordinary  way,  186 

Incumbrancers,  to  be  made  parties  by  master,  186,  187,  264,  ei  seq. ;  plaintiff 
takes  reference  as  to,  at  peril  of  costs  of  enquiry,  186,  187 ;  evidence  on 
which  made  parties,  186,  264,  266 ;  to  be  served  with  office  copy,  decree, 
187, 266 ;  endorsed  with  schedule  A,  form  of,  189,  267 ;  effect  of  failing  to 
appear,  187,  266 ;  made  parties  before  decree  to  be  served  with  schedule 
B,  form  of,  140,  268.    See  INCUMBRANCERS. 

Indorsement  on  office  copy  bill  for,  when  served,  29,  186,  281 ;  on  decree, 
189,  267 

Opening,  practice  as  to,  144, 146 

Order,  final,  for,  observations  as  to,  143,  144 ;  forms  of,  876,  877 ;  for  pos- 
session may  be  granted  on  or  after  final  order  for,  129,  264 

Parties  to  suits  for,  18,  19,  20,  140,  141 ;  persons  interested  in  equity  of 
redemption  may  be  made,  in  master's  office,  187,  264 ;  prior  mortgagees  not 
to  be  made,  unless  relief  sought  against  them,  137,  266 ;  practice  where 
unnecessary  made,  187 

Payment  of  money  in  suits  for,  defendant  may  move  to  dismiss  bill  before 
decree  on,  182,  188;  or  to  stay  proceedings  after  decree,  188 ;  after  which, 
decree  may  be  enforced  on  subsequent  default  in,  183 ;  time  and  place 
for,  141, 142 ;  enlargement  of  time  for,  142,  148 ;  master  to  appoint,  into 
some  bank,  188,  266,  266 ;  proceedings  where  account  changed  by,  after 
decree  or  report,  188,  189,  268,  269 

Possession,  delivery  of,  on  or  after  final  order  for,  129,  264 

Report  in  suits  for,  forms  of,  408-406 

Sale  may  be  directed  in  lieu  of,  129 ;  conditions  as  to,  129  ei  seq.;  deposit  on, 
181 ;  time  for,  130,  181 ;  qucere  whether  granted  after  decree  for  foreclo- 
sure, 181 ;  where  directed,  other  incumbrancers  to  be  brought  in,  136,  266 

Suit  for,  proceedings  in,  when  defendant  cannot  be  found,  88 ;  defendant  may 
move  to  stay  proceediings  after  decree,  or  to  dismiss  bill  before  decree  in, 
on  payment  of  amount  due,  182, 188. 

iS^  MORTGAGE.  MORTGAGEE.  MORTGAGOR. 
FOREIGN  PARTS, 

Affidavits,  &o.,  how  sworn  in,  666-668 ;  of  service  of  biU,  how  sworn  in,  84, 
286 

Answer,  how  sworn  in,  60. 

i8^#.BILL.    EXAMINATION.     SEBYICS. 
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Abstract  of  title,  400 
Aooounts  of  personal  estate*  858 
Of  rents  and  profits,  of  real  estate,  859 
«     Advertisement  for  absconding  defendant,  86,  70 
For  sale  imder  decree,  899 
For  creditors,  to  come  in  under  decree,  898 
Affidayit, 
General  form  of,  844,  845 
Title  and  commencement,  845 

Jurat  to  ordinary,  180 ;  of  illiterate  person,  845,*;  joint  affidavit,  846 
On  production,  100,  865 
Of  service  of  order  or  decree  requiring  iw  act  to  be  done,  846 ;  of  ofliM 

copy  bill,  81 ;  of  notice  of  motion,  347 ;  of  petition,  351 , 
In  support  of  motion  to  amend  bill,  under  Order  IX.,. sec.  14,  847 
By  creditor,  in  support  of  motion  for  administration  oraer,  847 
By  legatee,  in  support  of  same,  848 
By  next  of  kin,  in  support  of  same,  849 
Of  execution  of  deed  by  an  attesting  witness,  851 
By  a  person  not  an  attesting  -witness,  852 
To  be  annexed  to  interpleader  bill,  852 
To  obtain  order  to  examine  a  witness  de  bene  esse,  852 
To  obtain  order  for  a  commission  to  examine  out  of  Jurisdiction^  868 
To  support  application  for  an  order  appointing  a  guardian  to  an  in£ant  de- 
fendant and  for  maintenance,  364 
To  prove  judgment  debt,  350 ;  mortgage  debt,  850 
Of  attendance  to  receive  money,  853 
Of  non-payment  of  money  reported  due,  854 
Of  fitness  of  proposed  receiver,  860 
Of  justification  by  receiver's  sureties,  861 
Of  justification  of  surety  on  appeal  bond,  291 
For  fixing  a  reserved  bidding,  861 
Of  fitness  of  proposed  auctioneer,  862 
Of  auctioneer  as  to  result  of  sale,  868 
Of  insertion  of  advertisement  of  sale,  &c.,  368 
Verifying  advertisement  of  sale,  361 
Verifying  abstract,  849 

Verifying  accounts  and  answering  enquiries  as  to  real  and  personal  estate,  854 
Verifying  receiver's  account,  860 
,  In  sapport  of  peti^tion  to  tax  solicitor's  bill  of  costs,  89J2     . 
Agreement  to  be  signed  by  purchaser  under  decree  tot  sale,  157,  271 
Answer, 
General  form  of,  58,  884 
Title  and  commencement,*  884 
Answer  of  aa  infant,  885 

Commencement  of  answer  of  lunatic  and  his  committee,  885 
Jurats  to  answers,  general  jurat,  58 

Of  illiterate  person,  59,  335 

Of  married  woman,  886 

Of  guardian  to  infant,  886 

Of  joint  answer,  886 

Of  a  corporation,  837 

Of  quakex's  answer,  886 
Appointment  of  judge  in  chambers,  149 

Of  receiver  by  judge  or  master,  169 
Anthority  firom  relator  to  file  Infonnation,  817 

From  next  friend  to  file  bill,  817 
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General  form  of  address,  oommenoement,  and  title  to,  81S 
Of  bill  by  husband  and  wife,  818 

By  wife  and  next  friend,  814 
Bj  infant,  815 
By  lanatio,  816 
By  railway  company,  816 
Of  information,  817 

Anthority  from  relator,  817 ;  from  next  friend,  817 
Bill  of  foreclosure  or  sale,  19,  822 

By  judgment  creditor,  21 

Redemption,  21 

Partnership  account,  22 

For  dissolution  of  co-partnership,  22 

Specific  performance,  of  parol  agreement,  28 

Stay  waste,  24 

Stay  trespass,  25 

To  use  name  of  trustee,  25 

To  appoint  new  trustee,  26 

To  enforce  payment  of  annuity,  822 

To  compel  conveyance  of  legal  estate  by  the  purchaser  of  the  equitable 
estate,  824 

To  remoTe  blond  or  forged  deed  from  title,  827 

For  specific  performance  of  an  agreement  for  purchase  of  land,  or  in 
default  foreclosure,  28,  288 

To  declare  absolute  deed  to  hare  been  intended  by  way  of  security  only 
and  for  redemption,  829 
Bndorsements  on  office  copies,  28,  29 
Bond,  for  security  for  costs,  421 

For  security  on  appeal,  289,  800 
Certificate,  of  Ids  Pendent,  414,  551,  565 
Of  state  of  cause,  414 
Of  final  order  of  foreclosure,  414 

Of  bank  manager  of  non-payment  of  mortgage  money,  424 
Conditions  of  sale,  165 
Conreyance  under  a  decree  for  sale,  425 
Costs, 
Of  demurrer  allowed,  428 
Of  demurrer  over-ruled,  429 
Of  interlocutory  modon  in  chambers,  refused,  480 
Of  creditor  proTing  claim  on  mortgage,  481 
The  same  on  judgment,  481 
Of  obtaining  final  order  of  foreclosure,  481 

Of  motion  for  injunction  considered  as  an  interlocutory  appUoaiion,  482 
Defendant's  costs  on  same,  461 
On  motion  to  dissolve  injunction,  462 
Of  cause,  pro  eonfeuo,  plaintiff's  costs,  485 
Plaintiff's  costs  of  cause,  defended  suit,  442 
Of  sale  and  conveyance,  444 
Purchaser's  costs  447 
Of  appointing  receiver,  448 

Of  passing  receiver's  accounts,  pliuntiff 's  costs,  449 
The  same,  receiver's  costs,  450 
Defendant's  costs  of  suit,  451 
Ofre-hearin|l.457 
Master'a  offioe,  459 
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Costs — (  Continued. ) 
Appeal  from  Master's  leport,  469 

On  appeal  to  Court  of  Error  and  Appeal,  appellant's  costs,  463 
Bespondent's  oosts,  464 
Decrees, 
Form  of  introductory  part  of,  888,  889 
For  redemption,  889 
For  specific  performance,  889 
Demurrer, 
Title  and  commencement,  881 
Conclusion,  882 
For  want  of  equity,  882 
For  want  of  parties,  832 
For  multifariousness ,  888 
Of  Statute  of  Frauds,  883 
Endorsement    See  FORMS.    Indorsement. 
Exhibit,  endorsement  on,  844. 
Fiat,  on  petition  for  re-bearing,  891 

Endorsements  on  office  copies  biU,  28,  29;  in  mortgage  suiU,  129, 185,  281 ; 
On  answer,  68 

On  decree,  schedule  A.,  189,  267 
On  decree,  schedule  B.,  140,  268 
Ou  decree,  schedule  N.,  160,  201 

On  decree  requiring  act  to  be  done,  of  consequence  of  disobedience,  3S5 
On  exhibit,  844 
On  petition  for  re-hearing,  891 
Information,  commencement  of,  816 
Authority  from,  relator  to  file,  817 
Judge's  appointment,  149 
Jurats,  to  answer,  68,  69,  886,  887 
To  affidaTits,  180,  846,  846 
Of  execution,  180,  868. 
Master's  office. 
Surcharge,  896 ;  notice  of,  896 
Headings  and  conclusion  for  depositions  on  examination  or  erosa-esmnl- 

nation  of  witnesses,  897,  898 
Adyertisement  for  creditors,  898 
Advertisement  for  sale,  899 
Abstract  of  title,  400 
Notice  to  attach  thereto,  402 
Beport,  on  sale  uuder  decree,  167, 270 
Report  in  foreclosure  suit,  no  parties  added,  408 
Report  in  same,  where  parties  added,  404 
Subsequent  report  in  same,  406 
Report  in  specific  performance  suit,  406 
Report  in  administration  suit,  407 
Notices  of  motion, 
Title  and  commencement  of,  in  court,  887 
Conclusion,  887 

Title  and  commencement  of,  in  chambers,  888 
Conclusion,  888 

For  administration  of  estate  of  deceased  person,  86 
To  enlarge  time  for  filing  affidavit  under  four  day  order  for  prodaoUon, 

888 
For  time  to  answer,  888 
For  leaye  to  open  biddings,  888 
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Notices  of  Motion— (Con/tnt^cf.) 

For  special  injanction,  842 

For  iDjanction  to  stay  proceedings  at  law,  889 

For  iojunction  to  stay  waste,  889 

For  iojunction  to  stay  cutting  of  timber,  842 

To  dissolTe  injunction,  842 

For  appointment  of  receiver,  889 

To  dismiss  bill  for  want  of  prosecution,  889 

To  amend  bill,  889 

To  dissolve  iojunction,  842 

To  take  bill  pro  eonfe$»o,  840 

To  take  bill  pro  eonfeato  against  absent  defendant,  70 

To  enlarge  time  for  paymeot  of  mortgage  money,  840 

For  purchaser  to  pay  purchase  money  into  court,  840 

To  assign  g^rdian,  840 

For  security  for  costs,  841 

For  an  order  niH  to  dismiss  bill  on  default  of  giving  security,  841 

For  decree,  841 

For  an  order  for  subsdtutional  service  on  attorney  at  law,  841 

To  discharge  receiver  on  payment  of  money  into  court,  841 
Notices  geoerally. 

To  admit  aod  inspect  documents,  848 

To  produce  documents  at  examination  and  hearing,  848 

Of  examination,  254 

Of  filiog  answer,  842 

Of  filing  replication,  848 

To  settle  or  pass  decree  or  order,  844 

To  annex  to  abstract  of  title,  402 

In  case  of  abscondiog  defendant,  87 
Oath  to  be  administered  to  guardian  of  infant  defendant,  886fi 
Orders, 

Title  and  commencement,  869 

For  security  for  costs,  869 

For  substituted  service  of  bill  of  complaint,  869 

For  service  of  bill  in  Lower  Canada,  870 

For  service  of  bill  out  of  jurisdiction,  870 

For  service  of  bill  by  advertisiog,  870,  871 

For  married  woman  to  answer  separately  firom  h^r  husband,  871 

Allowing  demurrer,  871 

Over-ruling  demurrer,  888 

To  amend,  872 

To  amend  by  adding  a  party  defendant,  886 

Appointing  guardian  ad  Utem  to  infant,  872 

Pro  eonfetso,  of  course,  872 

Pro  eonfesiOf  after  service  by  advertising,  872 

To  produce,  878 

Nisi  on  non  production,  878 

Absolute  on  non-production,  886 

For  taxation  of  solicitor's  bill  of  costs,  874 

To  read  pleadiogs  and  proceediogs  in  aootber  cause,  875 

Directing  accounts  and  enquiries  under  administraUon  order,  212,  875 

Appointing  new  day  for  payment  of  money,  876^ 

Final  for  foreclosure,  876,  877 

Final  for  sale,  878 

To  eleoti  878 
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Orders — ( ConHnued.) 

To  dismisB  for  want  of  prosecution,  879 

To  examine  de  bene  eeee,  879 

To  retiYe,  879,  880,  881 

Enlarging  time  for  payment  of  mortgage  monej,  382   • 

On  petition  for  re-hearing,  887 

For  subpoena  to  issne  to  Lower  Canada,  886 

Appointing  gnardian  and  directing  maintenance,  882 

For  injanotion,  888 

To  dissolre  injunction,  888 

To  discharge  ftom  custody  a  party  committed  for  cci^tem|^  ^$4 

For  writ  of  arrest,  884 

For  Testing,  886 

For  deliyery  of  possession  after  final  order  of  foredosuze,  .835 

To  prove  exhibits  viva  voce  at  hearing,  886 

To  change  solicitor,  886 

To  issue  subpoena  to  Lower  Canada,  886 
Petitions, 

For  appeal,  299,  688 

For  re-hearing,  890 

Judge's  fiat  thereon,  891 

Undertaking  and  certificate,  891 

To  tax  solicitor's  bill  of  costs,  891 

For  sale  of  infknt's  estate  under  12  Vio.,  ch.  72,  an^  for  jippointmoit  of 
guardian,  892 
Power  of  attorney  to  rec^ye  money,  424 
PrsBcipe  for  order  to  elect,  878 

For  order  to  rcTiye,  879,  880 
BeceiTcr's  accounts,  plaintiff'^  and  receiver's  costs  of  passing,  449 
EeceiTcr^s  costs  of  appointment  and  passing  account,  &S,  4& 
Eeceiver's  reoognizaiioe,  422 
BepUcation,  96 
Beports, 

In  foreclosure  suit,  no  parties  added,  ,40$ 

The  same  where  parties  added,  404 

Subsequent  report  in  same,  406 

In  specific  performance  suit,  406 

In  administration  suit,  407 
Sale, 

Agreement  by  purchase  at,  167;  conditions  of,  166 
Style  of  cause  after  reTivor,  880,  881 
Writs, 

Of  subpoena,  416 

Of  fi.  fa.  for  costs,  416 

Of  fi.  fa.  for  debt  and  costs,  416 

Of  appeal,  287 

Of  arrest,  417 

Of  injunction,  418 

Of  attachment,  419 

Of  sequestration,  419 
,  Of  assistance,  420. 

FBAT7D,  how  alleged  in  bill,  17 

Jurisdiction  of  court  as  to,  476 ;  generally,  476 ;  misrepresentation  and  oon- 
cealment,  476;  frauds  on  creditors,  478;  on  persons  peottUarfr  liabte  to 
impoBitiiOD^  478 ;  Tolontary  deeds,  479.    See  CHAKGBA7,  OOIIKT  OF. 
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rBAUDS,  STATUTE  OF,  m%j  be  set  np  by  demuirtr,  65 ;  •!ttzi  of*  on  oontrtoto 
reUting  to  real  estate,  493.  494. 
•  FRIDAY.  GOOD.    Ses  GOOD  FRIDAY. 
FRIEND.  NEXT.     5m  NEXT  FRIEND. 
FURTHER  DIRECTIONS, 

Hearfog  oo,  days  for,  251,  254,  272 ;  time  for  MTfioe  of  notice  of,  254. 
FUTURE  RIGHTS,  court  wUl  not  declare,  124. 

G. 

GAOLS,  prisons  of  Court  of  Chancery,  526. 
GAOLERS,  officers  of  court,  478. 
GENERAL  ORDERS.     See  ORDERS,  GENERAL. 
GOOD  FRIDAY,  notice  of  motion  given  for,  irregular,  4. 
GOVERNOR  GENERAL, 

Court  to  be  holden  at  place  appointed  by,  473 

Judges  may  be  removed  by,  on  address  from  both  houses  of  parliament,  467  ; 

subject  to  appeal  to  Priyy  Council,  467 
Officers  to  be  appointed  by,  Tis..  one  Accountant,  470  ;  additional  Clerks  of 
Court,  472 ;  one  Master  in  ordinary,  469 ;  one  Registrar,  469 ;  and  a  Ser- 
geant at  arms,  470 
Seal  of  court,  to  be  appointed  by,  467 . 
GUARDIAN. 

Adlitem^  appointment  of,  to  ir.fant  or  person  of  unsound  mind,  71  ei  teg.;  after 
decree,  72,  240 ;  practice  and  proceedings  on,  72  et  eeq,;  where  suit  reviyed, 
49  ;  notice  of  motion  for,  71  ;  how  served,  71 ;  practice  on  refusal  to  act 
by,  73  :  or  death  of,  73  ;  appointed  in  chambers,  74 ;  Deputy  Master  may 
appoint  for  infants  only.  74,  215 :  may  be  appointed  on  application  of  party, 
238 ;  may  be  appointed  on  motion  for  administration  order,  88 
Answer,  how  signed  and  sworn  by,  336 

Infant,  of,  act  relating  to  appointment  of,  553 ;  how  appointed,  175,  554 ;  by 
whom,  554 ;  security  to  be  (riven  by  bond,  555 ;  condition  of,  555 ;  autho- 
rity of  guardian,  555 ;   removal  of,  556 ;  may  be  appointed  on  application 
for  sale  of  infant's  estate,  167,  514. 
See  INFANTS.     LUNATIC. 
GUARDIANSHIP  OF  INFANTS, 

Applications  for,  made  in  chambers,  146. 

iSM  GUARDIAN.    INFA14T3.  ^ 

H. 

HABEAS  CORPUS,  judge  in  chambers  may  grant  writ  of,  148 

BEARING.    See  CAUSE,  SETTING  DOWN. 

HEIR  AT  LAW,  may  have  decree  for  administration  without  serving  bill  on  co-heir, 

1 1 ;  miy  have  order  for  administration  without  bill  iUed,  85. 
HUSBAND  AND  WIFE.    See  MARRIED  WOMAN. 

I. 

IDIOT.    See  COMMITTEE,  LUNATIC. 

IMPERTINENCE,   exceptions  for  abolished,  253;  allegation  in  answer  that  ito 
silence  is  not  to  be  an  admission,  is  impertinent,  62. 

INCOME,  husband's,  guide  in  alimony  suits,  505,  506. 

INCUMBRANCERS,  orders  as  to,  in  suits  for  fof^losure  or  sale,  136,  et  eeq,,  254 
ei  teq. 

Prior,  to  be  made  parties  when  relief  sought  against  them,  137,  255 
Priori tj  of,  need  not  be  determined  before  sale  directed,  129 
Bale  of  mortgaged  property  in  liou  of  foredoiore  may  be  directed  on  ftppU- 
76 
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cation  of,  129  ;  terms  on  which  granted,  180;  as  to  deposit.  180, 181 ;  t« 
to  conduct  of,  131,  266  ;  qucere,  whether  directed  after  decree  of  foredo- 
Bure,  131 ;  or  against  dissenting,  180;  where,  directed,  other  inoumliranoenf 
to  be  brought  in,  186,  255 

Subsequent,  when  to  be  added  by  master,  137  el  teq.,  254,  et  «ty.;  pugr^ 
when  not  directed  by  decree,  266 ;  evidence  on  which  made  parties,  186 
et  *eg.,  254,  255 ;  to  be  served  with  office  copy  decree,  187,  255;  endorse- 
ment on,  (schedule  A.,)  189,  257  ;  effect  of  failing  to  appear,  187,  266 ; 
allowed  no  costs  for  disclaiming,  137 

Suit  by  subsequent,  parties  to,  137,  255. 
INDORSEMENT,  Affidavits,  on,  208,  209  . 

Bills^on,  28;  in  mortgage  cases,  29,  135,  281;  where  served  out  of  the 
jurisdiction,  83  ,  ^  tU 

Decree,  on,  when  served  on  persons  made  parties,  schedule.  |^.,  150,  201 ; 
schedule  A.,  139,  257  ;  when  served  before  process,  285,  236 

Documents,  on,  208,209 

Exhibits  on,  344 

Petitions,  on,  in  nature  of  bill  of  review,  275,  276 ;  for  re-hearing,  fiat,  &o., 
891 

Pleadings,  on,  name  and  address  of  solicitor,  208;  or  party  ihiiDg,  or 
defending  in  person,  200 

Writs,  on,  208,  209. 
INFANTS, 

Access  to,  518 ;  act  respecting,  557,  558 

Answer  by,  334.  335 

Bill  must  contain  description  of  next  friend,  18,  815 ;  next  Mend  need  not  bo 
of  substance,  18,  810 ;  dismissed  if  not  filed  by  next  friend,  816 

Cestui  que  trusts,  when  sufficiently  represented  in  a  suit  by  trustees,  12 

Custody  of,  513,  557 ;  act  respecting,  557  et  teq. ;  father  usually  entitled  to, 
558  ;  may  be  given  to  motber  where  children  under  12,  667 

Equity  of  redemption  of,  may  be  sold  in  lieu  of  foreclosure,  180  et  uq. 

Estate  of,  may  be  sold  under  direction  of  court,  613,  614;  petition  for  to  bo 
presented  by  guardian,  or  person  applying  to  be  appointed  guardian,  167  ; 
practice  on  application  for  sale  of,  166- 108 

Quurdian  of,  hoir  appointed,  175,  653,  554;  may  be  appointed  on  application 
for  sale  of  estate  of,  167,514;  to  give  security  by  bond,  555;  condition 
of,  655 ;  authority  of,  655,  656 ;  removal  of,  656.    Set  GUARDIAN. 

Quardian  ad  litem  to,  how  appointed,  71 ;  where  infant  made  party  aftor 
decree,  72,  74,  240;  may  be  appointed  on  application  of  infant,  288.  8m 
GUARDIAN. 

Guardianship  of,  application  as  to,  to  be  made  in  chambers,  140 

Jurisdiction  of  court  as  to,  489-518.     See  CHANCERY,  COURT  OP. 

Maintenance  and  advancement  of,  application  for  to  be  made  in  obaoibeia» 
146  ;  form  of  order  directing,  882,  383 

Mortgagor,  sale  may  be  directed  against,  in  lien  of  foreclosure,  180  el  Mf. 

Motion  for  decree  in  what  cases  allowed,  90,  263 

Next  friend,  sues  by,  18,  19,  816 

Sale  of  estates  of.  may  be  ordered,  166,  618  ;  but  not  contrary  to  a  derioo^ 
514  ;  how  application  for,  to  be  made,  514  ;  guardian  may  be  appointed  on, 
167,  514 ;  court  may  direct  execution  of  conveyance  on,  614;  money  raisoii 
by,  to  be  applied  as  court  directs,  616;  quality  of  moneys  raised,  615; 
composition  for  dower  may  be  made  on,  516 ;  order  as  to,  166  €t  #ef.;  mtM 
of  procedure,  166  et  teq,*,  petition  for,  how  presented,  167 ;  form  and  toK- 
fication  of,  167,  108,  392  et  seq.;  infant  to  be  produced,  168;  examined  if 
above  7  years  old,  168 ;  master  may  examine,  168 ;  advertisement  to,  hoic 
settled,  166. 
INFORMANT,  word,  *'pUintiff,"  inolndea,  in  Ordcw  of  Jniio,  1858,  2, 
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Form  of  address  of,  818 ;  commencement,  816 ;  word  <<  bill "  i^a  Orders,  Jane, 

1868,  includes  information,  2 
Names  and  address  for  service  to  be  endorsed  on,  of  solicitor,  208 ;  or  part/ 
acting  in  person,  209.    See  BILL. 
INJUNCTION,  order  as  to,  119,  120 ;  general  principles  regnlating.  120  et  ieg.,  809 
it  ieq. 
Administration,  motion  for,  may  be  granted  on  proceeding  by,  87,  122 
Affidavits  in  support  of  motion  for,  123  ;   may  be  used  to  support  or  cootra- 
diet  answer,  128  ;  amendment  of  bill  waives  notice  of  motion  for,  811 ;  but 
does  not  dissolve  unless  record  be  changed,  311  ;  answer  treated  as  an  affi- 
davit on  application  for,  or  for  the  dissolution  of,  123,  811 
Applications  respecting,  usually  made  by  motion,  810 ;   sometimes  by  peti- 
tion, 810,  811 
Awarded :     1.  To  restrain  proceedings  in  other  courts,  where  the  defence 
cannot  be  properly  raised,  120  et  eeq.,  809,  501,  502 ;   as  to  proceedings 
against  executors,  87 

2.  To  restrain  wrongful  acts  of  a  special  nature,  809,  ex  gr.  alienation 
or  removal  from  the  jurisdiction,  of  property,  810;   breach  of  contract, 
trust,  or  confidence,  8U9 ;  infringement  of  copyright  or  pstent  right,  809  ; 
interpleader  suits,  in,  on  what  terms,  810;   obstruction  of  ancient  lights, 
809;   nuisance,  public  or  private,  810;  trespass,  809;  waste,  jurisdiction 
of  court  in  cases  of,  809,  490,  491,  504.     See  CHANCERY,  COURT  OF. 
WASTE. 
Breach  of,  plaintiff's  rights  on,  811 
Damages  may  be  awarded  in  suit  for,  809 
Default  of  answer,  on,  abolished,  119 
Demurrer  allowed  or  dismissal  of  bill  puts  an  end  to,  811 
Evidence  on  motions  for,  or  to  dissolve,  811 
Ex  parte,  when  granted,  810 

Law,  to  stay  proceedings  at,  119  et  eeq,  501,  502  ;  how  obtained,  120 ;  motion 
for,  121 ;   service  of  notice,  839  ;  affidavit  on,  what  to  contain,  889  ;  nul- 
lity, should  n<ft  be  treated  as,  though  improperly  obtained,  811 
Prayed  for,  should  be,  by  bill,  810;  when  granted,  when  not  prayed  fur,  811 
Service  of,  should  be  personal,  812 
Vacation,  may  be  moved  for  in,  by  petition,  810 

Waste,  to  stay,  810,  490-492;  where  party  in  possession  claims  by  adverse 
legal  title,  504. 
INQUIRIES, 

As  to  personalty  outstanding  or  undisposed  of,  &c.,  in  administration  suit,  87 
Form  o{  order  for,  212,  218. 
INBOLMENT,  decrees,  of,  practice  as  to.  214;  within  what  time,  213;  effect  of, 

218  ;  when  vacated,  214  ;  on  ground  of  surprise,  or  mal&  fidee,  214. 
IN8XBUMENTS,  executed  under  Chancery  Act  valid  as  against  infants,  515; 

lunatics,  510,  511;  partition,  512. 
INSUFFICIENCY,  exceptions  for,  to  affidavit  on  production,  99. 
INTEREST,  in  subject  matter  of  suit,  where  suit  becomes  defective  by  transmission 

of,  45.     5ee  DEFECTIVE. 
INTEBEST,  computation  of,  directed  by  decree,  how  made,  195-199,  808;  on  debts 
and  legacies,  200,  412  ;  on  mortgages,  195,  196,  808  ;  on  purchase  money 
of  land,  197  ;  master  may  make  rests,  193. 
INTEBLINEATIONS,  in  affidavits,  should  be  initialed  by  commissioner,  844  ;  also 

in  accounts  sworn  to,  860. 
INTERLOCUTORY,  orders,  not  to  be  enrolled,  213. 
INTERPLEADER  SUITS,  defendant  in,  when  to  give  security  for  costs,  7  ;  bill  in, 

819;  observations  on,  820;  injunction,  when  granted  in,  810. 
INIEBPBETATION,  of  words  used  in  orders  of  June,  1858,  2,  8. 
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INTERROGATORIES, 

Bill  of  eomplaint  not  to  oontaln  anj,  26 

Examination  of  parties  and  witnesi^es  npon,  not  allowed  without  leaTe,  110 ; 

otherwise  when  witness  out  of  jarisdiotion,  246. 

INVENTORY,  to  be  filed  bj  lanatio*s  oommittee,  608,  600 ;  how  Terified,  609. 
IRREGULAHITT,  moved  against  most  be  specified  in  notice,  176,  278. 
ISSUE. 

Joinder  of,  bj  filing  replication,  efifect  of,  08 ;  effect  of  on  pastf  ng  pnblioatioii, 

246.    Se«  REPLICATION. 
Law,  oonrt  may  direct  trial  of,  at,  621 ;  jurisdiction  and  practice  as  to,  622, 

628 ;  application  for  new  trial  of,  622,  628 
Trial  of,  Court  of  Chancery  may  summon  Jury  for,  before  itself,  622 ;  bat 
will  not  generally  against  the  wish  of  either  party,  622. 


JUDGES,  appointment  of,  467 ;  to  hold  office  during  good  behayionr,  467 
Circuits  to  be  made  by,  474 

Deputy-registrars  may  be  appointed  and  removed  by,  470,  471 
Masters  in  the  country  msy  be  appointed  and  removed  by,  470,  471 
Oath  of  office  to  be  taken  by,  469 
Retiring  Annuities  of.  468 
SftUries.  467,  468 ;  how  provided  for,  468 
Sittings  of,  26r,  271,  272;  may  sit  together  or  separately,  478. 
JUDGMEN  r,  decree  may  be  drawn  up  notwithstanding  abatement  between  hearing 
and  delivery  of,  49 
Standing  for,  en  use  not  to  be  deemed,  unless  exhibits  deposited  with  regis- 
trar, &c .  2G0. 
JUDGMENT  CREDITORS.    Set  CREDITORS. 

JUDICIAL  COMMITTEE  OP  THE  PRIVY  COUNCIL.    Su  PRIVY  COUNCIL. 
JURAT, 

Affidavit,  to,  ordinary,  180;  of  service  or  execution,  180;  of  illiterate  per- 
son, 846;  of  Joint,  846 
Answer,  to,  ordinary.  68,  59 ;  of  illiterate  person,  where  read  over  by  solicl- 
.  tor  or  clerk,  69,  886 ;  of  illiterate  person  where  read  over  by  commisdoiiM', 
886  ;  of  married  woman,  886 ;  of  infant  when  sworn  to  by  guardian,  886  \ 
of  Joint,  886,  887  ;  of  quaker,  886 ;  of  corporation,  337 ;  of  Canada  Com- 
pany, 60. 
&«  FORMS.     OATH. 
JURISDICTION  OF  THE  COURT, 

Affidavits,  how  sworn  out  of,  84, 180,  286,  666 
Answer,  how  sworn  out  of,  60 

Bill,  how  served  out  of,  84,  180,  624 ;  time  for  answering  when  so  senrtd, 
84,  180  e  --• 

Court  to  take  judicial  notice  of  divisions  of  province,  8 

Security  for  costs  to  be  given  by  plaintiff  when  resident  out  of,  6  tt99q.\  or  hy 
defendant  in  position  of  plaintiff,  7. 

See  BILL.     CHANCERY,  COURT  OP.     SERVICE. 
JURY,  may  be  summoned  by  court,  622 ;  when  allowed  or  directed,  622,  628. 

^^elSSUK. 
JUST  ALLOWANCES, 

l¥hat  master  to  allow  under  head  of,  196,  198. 

K 
KNOWLEDGE,  meant  of,  to  be  shewn  in  affidavits,  178,  270. 
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L. 

LAND.    Vesting  order  may  be  made  instead  of  convejance  of,  620 
Sale,  of  by  conrt,  162,  et  seq. 
Bill  for  ^pecifio  performance  of  contract  concerning,  obserrations  on,  818 ; 

forms,  28,  828 
Decree  for  specific  performance,  889. 

8e€  8ALB,  SPECIFIC  PERFORMANCE,  VESTING  ORDER. 
LAST  ANSWER,  meaning  of  term,  40. 116,  117 

LAW,  proceedings  at,  how  and  when  restrained  by  injunction,  120  tt  Mg.,  889 ; 
jurisdiction  of  court  as  to,  601 
Questions  of,  may  be  decided  in  Chancery,  119. 
See  LEGAL  RIGHT. 
LEGACY,  interpretation  of  word  in  orders  of  June,  1868,  8 

Computation  of  interest  on,  200,  412. 
LEGAL  RIGHTS,  court  of  Chancery  may  determine,  119 
Decided,  how,  119 
•         Decree  declaratory  of  mere,  not  made,  119. 
LEGATEE,  interpreUtion  of  word  in  orders  of  June,  1868,  8 

May  obtain  order  for  administration  of  personal  estate  of  deceased,  86 ;  real 

estate,  86 ;  form  of  affidavit  on,  849 
Rules  as  to  parties  in  administration  suits  by  or  against,  11,  et  teq, 
LENGTH,  practice  where  pleading,  petition,  or  affidavit,  of  unnecessary,  268 
LETTERS,  between  co-defendants  not  privileged,  102. 
LETTERS  PATENT.     See  PATENT. 
LIEN,  none  on  documents  produced  for  inspection,  108 

•  Production  of  documents,  no  defence  against  the,  108,  866 
Of  solicitor,  how  affected  by  change  of  solicitor,  812. 
LIMITATION  OF  SUITS,  act  re!*pectiog,  662  et  eeq.;  period  within  which  action 
to  recover  land  or  rent  to  be  brought  in   equity,  663 ;  in  cases  of  express 
trust,  668  ;  concealed  fraud,  664 ;  acquiescence,  664. 
LIMITATIONS,  STATUTE  OF, 

May  be  set  up  by  demurrer,  48. 
LIS  PENDENS,  as  to  doctrine  of,  27  ;  act  as  to  registration  of  certificate  of,  665 ; 
efiTect  of  registration,  27,  621 ;  where  necessary,  27 ;  how  discharged,  27, 
621. 
LONG  VACATION,  time  for,  8.    5e«  VACATION. 
LUNATIC,  meaning  of  word  in  Chancery  Act,  606 
Act  relating  to,  606  et  eeq. 
Answer  by,  886 ;  by  committee  where  so  found  by  inquisition,  60 ;  otherwise 

by  guardian  ad  litem^  60 
Bill,  committee  of,  should  obtain  leave  of  court  before  filing,  816 ;  if  found  by 
inquisition  to  be  filed  by  committee,  816  ;  otherwise  by  next  friend,  816  ; 
or  Attorney- General  may  file  information,  816 
Commission  de  lunatico  inquirendo^  application  for,  to  be  made  in  chambers, 
148;  may  be  dispensed  with,  606;  traverse  of,  within  what  time,  607; 
where  tried,  607  ;  now  trials  of  may  be  granted,  608 ;  traverser  to  file  secu- 
rity, 607 ;  when  traverser  barred,  607 ;  proceedings  in  lieu  of  traverse 
where  no  commission  issued,  608 
Committee,  how  appointed,  176.  608 ;  to  give  security  and  file  inventory  veri- 
fied by  oaih,  608,  609 ;  to  apply  to  court  to  sell  or  mortgage  real  esUte 
where  personal  estate  insufficient,  608,  609 ;  what  petition  for,  to  contain, 
609 ;  practice  on,  609,  610 ;  may  execute  valid  conveyances  under  direc- 
tion of  court,  610,  611 ;  costs  of  proceedings  to  be  paid  out  of  estate  of 
lunatic,  611 
Debts  of,  to  be  paid  rateably,  609 
Qoardian  ad  litem  to,  how  Appointed,  71 ;  aft«r  decree,  240 ;  practice  u  to, 
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LUN  ATIC— (  ConHnued. ) 

72-74;  master  cftonot  appoint,  74;  must  be  appointed  in  chainben*  74; 

may  be  appointed  on  motion  for  administration  order,  88 
Information  on  behalf  of,  form  of  commencement  of,  216 
Jurisdiction  of  court  as  to,  240,  490,  606  el  seg. 
Mortgagee,  committee  may  act  for,  610 
Next  friend  of,  may  file  bill,  216 
Partner,  where  one,  becomes,  240 
Pro-confesso  order  against,  Toid,  71 
Property  of,  care  of,  240,  508 ;  committee  to  give  seeority  and  file  infento^ 

of,  verified  by  their  oath,  508,  509 
Protector  of  settlement,  Court  of  Chancery  is,  under  act  for  asmraiiM  of 

estates  tail  in  case  of  a,  558 
Relator,  on  information  filed  by  Attorney-General,  516 
Supplemental  order,  where  sole  plaintiff  becomes,  before  decree,  48 
Specific  performance  of  contract  by,  liow  enforced,  611 ;    eoeli  li  inti 

for,  241 
Trustee,  committee  may  act  for,  610. 
See  CHANCERY,  COURT  OF. 

M. 

MAINTENANCE, 

Infants,  of,  application  for,  to  be  made  in  chambers,  146 ;  eTidenee  reqairei 

167  ;  form  of  petition  for,  892-896  ;  form  of  order  for,  882,  383. 
MARRIAGE,  practice  on  abatement  of  suit  by,  46,  et  eeq,,  278,  279 ;  before  deoree, 

46 ;  does  not  abate  appeal,  533. 
MARRIED  WOMAN, 

Allowance  for,  &c.    See  ALIMONY. 

Answer  by,  when  joint,  60,  335 ;  separate,  60,  335 ;  order  for  separate  mnst 

be  obtained,  61,  335 ;  practice  as  to,  61,  62 ;  if  infant,  must  be  by  gnardiao, 

61 ;   form  of  jurat  to,  386 ;  commencement  of,  where  plaintiff  is  a,  814; 

form  of  order  for  separate,  371 
Applications  on  behalf  of,  must  be  by  next  friend,  9 
Bill  on  behalf  of,  when  to  be  filed  by  next  friend,  18,  815;  when  hisbtDd 

may  be  co-plaintiff,  18,  815  ;  next  friend  must  be  a  solvent  person,  9, 18, 

815 ;  and  must  obtain  consent  of,  to  file  bill,  815 ;  commeneemeot  of  bill, 

814,  316 ;  service  of,  on  husband  is  good  service  on  wife,  81,  61 ;  order  to 

take,  pro  eonfetto  against,  61, 
Next  friend  of,  must  be  solvent,  9,  18,  315 
Pro  eonfeeto^  order,  against  a,  how  obtained,  61. 
See  NEXT  FRIEND. 
MASCULINE  GENDER,  words  importing  the,  include  females  in  Orders  of  Jiiim» 

1853,  2. 
MASTER, 

Appointment  of,  469 

Accounts,  power  of.  in  taking,  193;  practice  as  to  taking  generally,  194;  ia 

foreclosure  or  redemption  suits,  195;  in  specific  performance  suits,  197; 

on  judgments,  197  ;  in  cases  of  partnerships,  197  ;  of  principal  and  agesti 

198;  of  trustees,  198;  of  executors  and  administrators,  198 
Advertisement  for  creditors  and  next  of  kin,  109 
Appointments,  issued  by,  187,  265;  how  served,  187;  default  in  attendaaee 

on,  187,  265 
Book  to  be  kept  by,  189 
Conveyances  to  be  settled  by,  200 
Decree  when  brought  before,  185 ;  manner  of  prosecution  of,  186 ;  ( 

tion  of,  186  ;  as  to  who  may  attend,  187 
Deeds,  execution  and  delivery  of,  directed  by,  200 
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DocameDts  to  be  prodaced  before,  199 

Examination  of  parties,  199;  and  witnesses,  199;  how  had  in  counties 
where  no,  240 

Guardian  ad  litem,  application  by  party  to  appoint  a,  may  be  made  to 
deputy,  238 

Occupation  rent,  to  fix,  198 

Parties  to  be  examined  before,  199;  added  by,  200  ;  how,  136;  how  served, 
201 ;  prior  and  subsequent,  when  to  be  added  in  suits  for  foreclosure  or 
sale,  137,  254,  et  seq. ;  quoRre^  where  not  directed  by  decree,  255 ;  to  be 
served  with  oflSce  copy  decree,  187,  et  geq.,  201 ;  form  of  notices  to,  139, 
140,  201 ;  effect  of  failing  to  appear,  137,  188,  201 ;  persons  interested  in 
equity  of  redemption  may  be  made  in,  187,  264 

Powers  of,  184,  186  ;  in  taking  accounts,  193,  et  aeq. 

Proceedings  before,  184;  certificate  of,  191 

Reference  before,  directions  as  to  prosecuting,  185  ;  may  vary,  186 

Rents  and  profits  received,  &c.,  or  which  but  for  wilful  neglect  or  default 
might  have  been,  198,  195 

Rests,  power  of,  as  to,  193 

Repairs  and  improvements,  to  take  account  of,  198,  196 

Report,  no  document  to  be  recited  in,  193;  how  prepared,  settled,  and 
signed.  202,  et  teq, ;  practice  on,  202  ;  how  confirmed,  203,  2C9 ;  filing  of, 
208,  269;  duplicate  of,  may  be  filed,  203.  269;  appeal  from,  203,  205.  et 
teq.  ;  practice  on  appeal  from,  205,  et  seq.,  269;  how  set  down  and  called 
on,  239;  days  for,  251,272;  error,  how  corrected  in,  204;  reviewing, 
206  ;  objections  and  exceptions  to,  unnecessar.v,  208,  269  ;  general,  as  to, 
204;  separate,  as  to,  204;  account,  proceeding  where  state  of  changed 
after,  in  mortgage  suits,  138,  et  teq.,  269,  et  seq.;  sale,  of,  156,  et  seq.,  270, 
etseq.     iS^e^  FORMS. 

Sale,  mode  of,  directed  by,  200;  report  on,  156,  et  seq.,  270,  et  teq. 

Wilful  neglect  and  default,  193,  195 

Witnesses  examined  before,  199  ;  foreign  commission  may  issue  on  certificate 
of.  199.     See  MASTER'S  OFFICE. 
MASTER'S  OFFICE, 

Orders  relating  to,  184  et.  ««g.,  214  et  teq. 

Accounts,  bringing  in,  188 ;  how  enforced,  188 ;  form  of  bringing  in,  190 ; 
power  of  master  in  taking,  193 ;  practice  as  to  generally,  194 ;  in  fore- 
closure or  redemption  suits,  195 ;  in  specific  performance  suits,  197 ;  on 
judgments,  197;  in  cases  of  partnership,  197;  of  principal  and,  agen^, 
198;  of  trustees,  198;  of  executors  and  administrators,  198;  as  to  allow- 
ance of  interest  in  taking,  808 

Advertisement  for  creditors,  192,  199 ;  and  next  of  kin,  199  ;  appointments 
in,  187  ;  how  served,  187  ;  default  in  attendance  upon,  187 

Bringing  in  decree  or  order  of  reference,  184 ;  accounts,  188 ;  how  enforced, 
188 

Book  to  be  kept  in,  189;  of  account  taken  as  prima  facte  evidence,  185 

Certificate  of  proceedings,  191 

Conveyances  how  settled  in,  200 

Copies  of  proceedings  in,  190 

Costs  occasioned  by  refusal  to  admit,  1 87 

Creditors,  advertisements  for,  192 ;  claims,  how  proved,  192 ;  judgment, 
practice  of  as  to  taking  accounts  of,  197 

Decree  to  be  brought  into,  within  14  days,  184 ;  consideration  of,  185 ;  as  to 
•who  may  attend,  187 

Directions  as  to  prosecuting  reference,  185  e(  9eq,\  to  be  observed  without 
warrant,  186 ;  as  to  who  may  attend,  186,  187 ;  directions  may  be  varied, 
186 
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Documents  to  be  piodaced  in,  199 

ETidenoe,  bow  to  be  aiduced  in,  185 ;  witnesses  examined  in,  199 ;  ibrtigii 
commission  to  issne  on  certificate  from,  199 

Executors  and  administrators,  practice  as  to  taking  aoooonta  in  eases  ot,  198 

Foreclosure  suits,  practice  as  to  taking  accounts  in,  196 

Just  allowances,  as  to,  195,  198 

Parties  to  be  examined  in,  199 ;  added  in,  200,  201 ;  how  serred*  201 ;  wheo 
not  proper  to  be  made* in,  15.     See  MASTER. 

Partnership,  practice  in  taking  accounts  in  oases  of,  197 

Principal  and  agent,  practice  of  taking  accounts  in  oases  of,  198 

Proceedings,  certificate  of,  191 ;  taken  in  long  Tacation,  qutartf  whether 
regular,  4 

Redemption,  suits  for,  practice  as  to  taking  accounts  in,  195 ;  parties  inter- 
ested in  equitj  of,  made  parties  in,  187 

Reference,  order  of,  to  be  brought  in  within  14  dajs,  184 ;  how  prosecuted, 
185,  et  ieq. ;  proceeding  on,  190,  191 ;  postponement  of;  191 ;.  prosecution 
of,  may  be  transferred.  191 ;  court  may  undertake  reference  in  lieu  o^  145 

Refusal  to  admit,  costs  of,  188 

Specific  performance  suits,  practice  as  to  taking  accounts  in,  197 

States  offsets  abolished  in,  189 

Surcharge,  mode  of,  190 ;  notice  to  be  given,  190 

Trustees,  practice  as  to  taking  accounts  in  oases  of,  198 

Warrants,  issued  from,  187,  188,  265;  when,  265;  to  consider  decree^  185; 
not  to  be  issued  separately,  187,  265.     See  MASTER. 
MATTER  UNNECESSARY,  practice  where  pleading,  petition,  or  affidavit  oontdns, 

258. 
MESSENGER,  oath  of,  on  filing  answer,  may  be  waived,  60, 
MINUTES  OF  DECREE.     See  DECREG. 
MISCELLANEOUS  POINTS  ON  ORDERS,  808  et  teq. 
MISJOINDER  OF  PLAINTIFFS,  suit  not  to  be  dismissed  by  reason  of,  128. 
MISTAKE,  jurisdiction  of  court  in  cases  of,  479,  480.    See  CHANCERY,  COURT  OF. 
MONEY  IN  COURT,  how  controlled,  524,  524 ;  how  paid  out,  211,  524 ;  to  be  paid 

into  Commercial  Bank  with  privity  of  registrar,  211. 
MONEY,  MORTGAGE.    See  MORTGAGE. 
MONTH,  means  lunar  month  in  orders  of  June,  1858,  8. 
MORTGAGE,  general  principles  as  to,  140  et  eeq.  ;  485  et  ieq. 

Absolute  in  form,  but  intended  as  security,  485-487 

Banks  oi  province  may  hold  and  enforce,  488 

Chattel,  488 

Deed  of,  when  ordered  to  be  produced,  102 ;  execution  of  in  blank,  487 

Equity  of  Redemption,  sale  of,  487 ;  parties  interested  in,  made  parties  In  the 
Maiiter's  office,  137 

Foreclosure  of,  orders  as  to,  129  et  eeq, ;  254  et  eeq, ;  281-288. 

iSff  FORECLOSURE. 

Future  advances  and  floating  balance,  to  secure,  487 

Interest  on  money  secured  by,  195,  808 

Juri^<diction  of  court  in  cases  of,  485-488 ;  prior  to  the  4th  March,  1887, 515, 
516 

Money  secured  by,  interest  on,  195,  808  ;  stipulation  that  in  defanlt  of  pay- 
ment of  interest  that  principal  should  become  due  void,  487 ;  mortgagor 
entitled  to  six  month's  time  for  payment  of,  in  foreclosure  suit,  131 

Power  of  sale  in,  145,  487 

Redemption,  suits  for,  129  et  eeq, ;  254  et  eeq  ;  281-288  « 

iS«0REDfi.MPTiON. 

Sale  of  property  held  on  ma^  be  directed  in  lien  of  foreclosure,  129  s<  mv. 

See  SALE  BY  THE  COURT. 
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Vendor's  lien  for  purohase  money  lost  by  taking,  487. 

/S^tf  FORECLOSURE.    MORTGAGEE.    MORTGAGOR. 
MORTGAGEE, 

Costs,  not  entitled  to,  in  equity  where  he  institntes  hamssinc  proctedings 
at  law,  189,  256 

Defaifit  in  payment,  has  right  to  call  in  mortgage  money  on,  182 

Equitoble,  by  absolute  deed,  485-487 

Lunatic,  estate  of  may  be  conveyed  under  direction  of  court,  510 

Production  of  deeds  by,  102 

Sale,  when  directed  in  lieu  of  foreclosure  against  consent  of,  180« 

See  INCUMBRANCERS.     MORTGAGE. 
MORTGAGOR, 

Equity  of  redemption,  persons^terested  in,  made  parties  in  the  Master's 
office,  187 

Infant,  sale  may  be  directed  if  beneficial  to,  180 

Right  or,  to  compel  mortgagee  to  produce  deed,  102 

Sale  of  mortgaged  property  not  directed  so  as  to  oppress,  180 ;  when  ordered 
instead  of  foreclosure,  129  ^  9eq,\  practice  on,  180  «/  ieq.;  may  be  required 
to  take  conduct  of.  266 ;  in  case  of,  ordered  to  pay  biUance  of  mortgage 
debt,  182.    8e9  SALE  BY  THE  COURT. 

Sureties  of,  182;  when  parties  to  suit,  182 ;  liability  to  pay  balance  on  mort- 
gage after  sale,  182 

iSM  FORECLOSURE.    MORTGAGE.    MORTGAGEE.    REDEMPTION. 
MOTHER.    8i»  CUSTODY  OF  INFANTS.    INFANTS.    MARRIED  WOMAN. 
MOTION,  orders  as  to,  89,  tt  teq, ;  176,  «<  teq.  ;  general  principles  regulating,  89, 
176,  887 

Affidavits  to  be  used  on,  when  to  be  filed  in  support,  177 :  in  answer,  178, 
268;  to  be  set  out  in  notice  of,  178;  as  to  misnomer  in,  176;  cross- 
examination  of  party  making,  182,  188 

Appeal  fWtm  order  made  on,  in  chambers,  148,  274 ;  made  in  court  Sie 
APPEAL.    RE-HEARING. 

Application  for  relief  by,  in  lieu  of  examination  j9ro  mtereui  mo,  188, 184 
'  Chambers,  what,  may  be  made  in,  146-148 

Costs  may  be  given  on,  though  not  asked  for  by  the  notice,  176 

Decree,  for,  after  answer,  89-92 ;  before  answer,  98 ;  In  what  cases  allowed. 
268 ;  evidence  on,  90,  91,  268 ;  practice  as  to  reading  answer  on,  62 ;  how 
called  on,  289;  days  for  hearing  of,  251,  272 ;  setting  down  of,  289,  268 

Dismiss  bill,  to.    See  DISMISSAL  OF  BILL. 

Evidence  to  be  used  on,  177-188 ;  admissions  of  service  need  not  be  rerified, 
177 ;  affidavits  to  be  filed  with  registrar,  177, 178 ;  practice  as  to  affidavits 
and  cross-examination  thereon,  178-188 

Ex  parte,  when  may  be  made,  176 

Hearing  of,  days  for,  251,  272;  notice  of,  to  be  served  2  dear  days 
before,  177 

Married  woman,  of,  made  by  next  friend,  176 
I       Notice  of,  Vhen  to  be  given,  176 ;  what  it  must  state,  176, 177,  887 ;  time  for 
service  of,  177 ;  forms  of,  887-842.    See  FORMS.    NOTICE  OF  MOTION. 

Pro  intereeee  mo,  for  relief  in  lieu  of  examination,  188. 

See  INJUNCTION.    RECEIVER,  &o. 
MOTION  FOR  DECREE.     See  MOTION. 

MULTIPLICITY  OF  SUITS,  jurisdiction  of  court  in  oases  for  preTentini^  ^1* 
fi^  CHANCERY,  COURT  OF. 

N. 

NB  SXE  AT  PROVINCIA,  writ  of,  now  called  writ  of  anett,  647. 
See  WRIT  OF  ARREST. 
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NEWSPAPERS.    See  ADVERTISEMENTS. 
NEW  TRIAL.    SeeiaSXSE. 
NEXT  FRIEND, 

Attthoritj  from,  form  of,  817 

Bill,  Bboold  be  fully  described  in,  &,  18, 19,  816 ;  dlMlliS^  If  no,  815 

Infant,  mast  sue  by,  18;  or  bill  dismissed,  315 ;  of  infabt  iifMl  not  obtain 
coDsent  to  file  bill,  815,  816 

Jurif diotion,  when  out  of.  must  give  seeuHty  fbr  eosts,  9 

Lunntic  miiy  file  bill  by,  816 

Married  woman  when  to  sue  by,  18,  815 1  taking  ttetfoti  (Ml  b«r  OiNi  behalf; 
must  du  BO  by,  9,  61,  176 ;  of  matrled  Woftaii  ttint  b«  i6ltent  or  gire 
security  for  costs,  9 ;  and  must  obtain  ber  eonseat  to  ii^  Mil,  818 

Security  for  costs  when  required  from,  9,  18,  815. 
NEXT  OF  KIN, 

Administration  of  estates  by  one,  10;  on  motion  without  rtoit  iA  to  penon- 
alty,  85 ;  reality,  85 ;  form  of  atBdaTlt  on,  849 

Advertisement  for,  master  m«y  t^Sue,  199 

Parties,  rules  as  to,  to  suits  bt*  10;  agalHAt,  11. 
NOTICE, 

Absoondhift  defendant  to,  to  anrwer  or  demur,  86 

Administration,  of  motion  for,  85  et  i^g  ;  form  of,  86 

Admit  and  Inspect  documents,  to,  form  of,  848 

Answer,  of  filing,  61,  97;  form  of,  842 

Appeal,  of,  to  be  served  two  months  before  hearing,  588 }  Of  heariag  of,  to  be 
four  dsys  before  hearing,  296 

Bill,  when  filing  of,  does  not  constitute,  27,  521,  565 

Constructive,  by  possession,  486 

Demurrer,  of  filing.  57,  97 ;  of  setting  dowa  fbr  argumeat,  261,  ilt 

Examination,  of,  when  to  be  served,  248;  fbrm  of,  254 

Filinis  pleadings,  of.  97,  98 

Hearing,  of.  251,  272,  273;  on  farther  directions,  254 

Intention  to  use  affidarits,  of,  must  be  glveb,  178 

Judicial,  court  to  take,  of  territorial  divisions  of  protiaoe,  8 

LU  pendens  when  not  to  constitute,  97,  521,  665 

Motion,  of.     See  NOTICE  OF  MOTION. 

Object  to  title,  to,  form  of,  402,  408      * 

Objections,  of,  to  title,  to  be  s^-rved  and  filed,  160 

Parties,  to,  where  incumbrancers  are  added  in  salts  for  fdt^lostlre  or  nle, 
255  ;  schedule  A,  189,  257 ;  schedule  B,  140,  268 

Pass  'decree,  to.  844 

Pleadings,  of  filing  to  be  givea  on  sAme  day,  97.  98 

Produce,  to.  documents  at  examination  and  hearing,  848 

Reading,  of,  affidavits.  178;  answer  on  motion  folr  dedree,  62,  91 

Replication,  of  filing  97,  98;  form  of,  848 

Service  of,  207,  208.  267 ;  admission  of,  by  solicitor  need  not  be  proved,  177 

Settle  minutes  of  decree,  to,  844 

Burchnrre.  of,  190;  fbrnk  of,  896   897. 

See  FORMS.    MOTION.     SERVtCl 
NOTICE  OP  MOTION,  orders  as  to,  89-9:{.  176;  ot>#^i'lratiOtf«  oa,  89, 176,  887 

Administration  order  for.  form  of,  85,  86 

Affidavits  to  be  used,  to  be  filed  contemporaneously  Wfih  0^^^^  6f,  177^  17% 

Amend  bill.  What  to  sUte.  42  ;  fbrm  of.  889.  840 

Coutempt,  to  commit  for,  substituted  serrice  ot  Bit 

Costs  may  be  given  though  not  asked  for  by,  176 

Decree,  for,  after  answer,  89 ;  before  answer,  98  ;  after  service  of,  plaintiff 
oannot  abandoa  motion  without  leave>  90 }  service  of;  tifln  for,  9i  ;  fern 
of;  841 
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Dismiss  bill,  for  want  of  proaeoution,  fonn  of,  889 ;  on  dafanlt  in  giving 

seoaritj  for  costs,  form  of,  841 
Enlargemmt  of  tima,  for,  &r  prodnation  of  jdooamanjtf ,  form  of,  888 ;  for 

anawaring,  form  of,  888 ;  for  pajraeiU  of  mortgage  monaj,  Corat  of,  840 
EvideDce  to  be  osed  on  motion,  to  be  atated  in,  178 
Form  of,  nia)>t  state  distinctly  what  party  wishes  to  obtain,  887 ;  names  of 

parties,  887  ;  irregularity  complained  of,  278,  887 ;  leave  where  motion 

made  by  leave,  887.    Sie  FORMS. 
Goardian,  ad  Utew^  to  assign,  form  of,  840 ;  service  of,  71,  76 
Infants,  in  case  of,  should  be  by  the  infant  by  his  next  friend,  889 
Injunction,  for,  should  not  be  served  before  bill  filed,  177,  887 ;  amendment 

of  bill  waives,  811;  to  dissolve,  form  of.  842;  forms  of.    Ste  FORMS. 

Must  be  served  separately  to  restrain  creditors  from  suing  at  Uw,  87 
Irregularity  in,  Titiatea  order  obtained  on,  177  ;  complained  of,  ahould  be  set 

out  in,  278,  887 
Pro  eonfeuo^  for  order  to  take  bill,  whera  sarvioe  not  personal,  69 ;  fbrm  of, 

840 ;  by  publication,  form  of,  70 
Receiver,  to  appoint,  form  of,  889 
8a)e«  \9  «et  amde,  aervice  of,  167 
Service  of,  time  for,  177 ;  on  solicitor  or  his  agent,  207,  208,  267 ;  affidavit 

of,  must  be  regular,  868.    /8m  MOTION. 


OATH,  guardian  of  infant,  to  be  administered  to,  on  swearing  answer,  886 

Office,  of,  by  judges,  469  ;  by  otbar  officers  of  the  court  472.    Set  JtRAT. 
OBJECTIONS,  to  mAuter'fl  report,  not  necessary  before  appealing,  269;  to  title^ 

practice  as  to,  160. 
OFFICE  COPIES.    See  COPIES. 

OFFICER  IN  SERVICE  OF  CROWN.    See  SECURITY  FOR  COSTS. 
OPINIONS,  of  scientific  persons  may  be  obtained.  146. 

ORI,^$R,  me^aning  of  word  in  0;tUrs  of  June,  1858,  8 ;  observjttions  onHormof,  &c., 
968,869 
Accounts  and  enquiries,  for,  form  of,  212,  218 

AdminiatratLon,  for,   obtained  on  motion,  86,  ei  aq.;  form  of,  ^12,  218, 
876,  876 
•  Amend,  to,  vacation  not  reckoned  in  time  -for  obtaining,   4 ;   forms  of, 
872,  886 
Appeal  from,  made  in  court,  time  for,  279,  280 ;  made  in  chambers,  274 
Chambers,  what,  may  be  made  in,  146-148 ;  effect  of,  147 
Conditional,  effect  of  non-com plUnce  with  condition,  118,  119 
Course,  of,  to  be  drawn  up  on  prsecipe  by  registrar,  211;  or  deputy  where  bill 
filed,  216, 216 ;  cannot  be  opposed,  211 ;  must  be  entered,  211 ;  service  of, 
869;  discharge  of,  211,  869 
Discharge  of,  made  in  chambers,  when  application  for,  to  be  heard,  274 ; 

made  in  court,  within  what  time,  279,  280 
Dismissal  of  bill  on  prsscipe,  for.  plaintiff  not  entitled  to,  after  setting  down  for 
hearing,  258  ;  form  of,  884;  for  want  of  proaecattoa,  when  granted,  114, 
4i  eeq. ;  form  of,  879 
Drawing  up  of,  practice  as  to,  208 ;  one  day's  notice  of,  sufficient,  208 
Elect,  to,  ia  of  ceurae,  68 ;  practice  aa  to,  63-65 ;  form  of,  878,  879 ;  prsscipe 

for,  878 
Entry  of,  necessary  to  completion  of  it,  78,  208 ;  when  of  course,  211 
Enrolmentof,  how  and  when  made,  218;  not  necessary  when  interlocutory,  218 
Foreclosure,  final,  for,  when  granted  or  refused,  148, 144;  when  aat  aaidt, 
144,146;  forma  of,  876,  877 
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Form  of;  directions  as  to,  212.    See  FORMB. 

General.    iS^  ORDERS,  GENERAL. 

Guardian,  to  appoint,  882,  888 ;  ad  Utem,  872.    See  GUARDIAN. 

Injonotion,  for,  888 ;  to  dissoWe,  888 ;  injuiiotion  operates  from  date  of,  811 

Interlocutory,  need  not  be  enrolled,  218 

Passing  of,  78,  208 

Payment  into  court,  for,  against  a  purchaser  when  granted,  158 

Pleadings  and  proceedings  in  another  cause,  to  read,  876 

iVo-eof|/eMo,  Tacatlon  not  reckoned  in  time  for  obtaining  ez  parte,  4.    Sh 
PRO-CONFESSO. 

Production  of  documents,  for,  90 ;  form  of,  100,  866 

Eeceirer,  for,  how  prosecuted,  168  et  eeq. 

Re-hearing,  for,  form  of,  887 

RoTivor,  of,  how  obtained,  46,  46,  278,  279,  881 ;  time  for  applying  to  dis- 
charge, 46,  279,  881 ;  forms  of,  880,  881 

Sale,  final,  for,  on  what  obtained,  144 ;  form  of,  878 

Security  for  costs,  for,  how  obtained,  6  ;  form  of,  869 

Serrioe  of,  869.    See  SERVICE. 

Serrioe,  for,  out  of  jurisdiction,  82-84,  284,  286;  substitutional,  81,  86;  l^ 
adrertisement,  86-88 ;  forms  of,  869-871 

Settling  minutes  of,  notice  to,  844 ;  practice  as  to,  208 

Solicitor,  to  change,  practice  a8  to,  812 ;  form  of,  886 

Supplemental,  how  and  when  obtained,  46  el  eeq,,  278,  279 ;  obserratioos  as 
to  form  of;  881 

Taxation  of  costs,  for,  form  of,  874 ;  for  re-taxation  is  of  course,  218,  275 

Vesting,  when  granted  and  effect  of,  620 ;  form  of,  886. 

See  the  varioue  titlee  thr<mghout  the  index, 
ORDERS,  GENERAL, 

Abrogated  prior  to  8rd  June,  1868,  2 

Construction  of,  288 

Continued  in  force  by  20  Vic,  ch.  66,  sec.  21,  &c.,  625 

Court  may  make,  626,  626 ;  may  dispense  with,  where  justice  requires,  288; 
power  of  court  or  judge  to  enlarge  or  abridge  time,  &c.,  unaffected  by  the. 

Dispensed  with,  may  be  by  court  or  judge  where  justice  requires,  288 
Effect,  when  to  take,  of  8rd  June,  1868,  288 
Operation  of,  288. 


PARTIES,  orders  as  to,  10-16,  124-128 ;  general  observations  as  to,  820,  821 
Absent,  decrees  may  be  made  saTin^  rights  of,  124, 126,  821 
Amendment  of  blU  by  adding,  44,  45 ;  order  for,  886 
AcQudication  between  some  in  the  absence  of  others,  14,  124,  125,  821 
Chambers,  may  be  made  by  judge  in,  160 
Defending  in  person  to  endorse  name,  &c.,  on  pleadings,  68,  209 ;  notice  of 

filing  to  be  giyen  by  and  to,  97 
Demurrer  for  want  of,  what  to  state,  65  ;  form  gf,  882,  888 
Discretion  of  court  ab  to  requiring  the  making  of,  11 ;  as  to  proceeding  where 

no  personal  representative,  125-127 
Examination  of,  110-114;  when  may  be  had,  118,  114  ;  consequences  of  re- 
fusing to  attend,  by  plaintiff,  118;   by  defendant,  118,   128;  order  not 
necessary  for.  111,  248,  274 ;  how  had  out  of  examination  term,  242 ;  how 
had  in  county  where  no  deputy  master,  240 
Hearing,  adjournment  of,  to  add,  44,  46 
Jurisdiction,  out  of,  court  may  proceed  in  absence  of;  821 
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TARTIES'^Conimued,) 

Judge  in  chambers  may  make,  150 

Master's  ofiBoe,  when  may  be  made  in,  12,  200,  201 ;  In  mortgage  suits,  186, 

187,  264,  266;  when  not,  16,  256 
Miijoinder  of  plaintiffs,  suit  not  to  be  dismissed  merely  for,  128 ;  practice  ai 

to,  128,  129 
Necessary,  who  are,  16,  820 ;  should  be  made  at  or  before  the  hearing,  15 ; 

formerly,  may  now  be  serred  with  decree,  in  certain  cases,  12;  coming 

into  existence  pending  suit,  practice  as  to,  46,  47 
Hew,  when  to  be  brought  before  the  court  by  amendment  or  supplemental 

order,  44-61 
Objection  for  want  of,  cause  not  to  be  set  down  on,  10 ;  not  to  be  taken  in 

certain  cases,  10-14 ;  where  neglected  to  be  taken  at  proper  time  may  bt 

made  in  master's  ofiBcc,  16 
Personal  representatiTe,  court  may  proceed  in  absence  of,  125 ;  only  in  the 

case  of  parties  having  a  nominal  interest,  126 ;  practice  as  to,  125-127 
Production  of  deeds,  &c.,  may  be  enforced  against,  when  under  examination, 

112,  118 
Bepresentation,  doctrine  of  and  rules  as  to,  128,  820,  821 ;   of  ceitui  ^us 

trust  by  trustee,  12,  by  execdtors,  821 
Sale,  when  ordered  in  lieu  of  foreclosure,  additional,  to  be  made,  186,  255 
Service  on,  12;  of  proceedings  in  suits  for  foreclosure  or  sale,  628;    of 

schedule  B,  187,  188 
Suing  in  person  to  endorse  name,  &c.,  on  pleadings,  28,  209 ;  notice  of  filing 

to  be  given  by  and  to,  97 
Suits,  to,  15.  820*;  under  the  old  practice,  15,  820 

Administration,  for,  10,  11,  14,  126,  127 

Cestui  que  trust,  by  and  against,  11-14 

Company,  by  unincorporated,  820 

Creditors,  by,  821 ;  by  trustees  of,  18 ;  by  some  on  behalf  of  others,  820 

Devisees,  by  residuary,  11 

Executors,  by,  11,  10,  821 

Foreclosure,  18,  19,  20,  186,  187,  140,  141,  265,  817,  818;  by  trustees, 
18 ;  by  assignee  lis  pendens,  47 ;  by  subsequent  incumbrancer,  255 ; 
against  surety,  182 

Heir,  by,  11  «r 

Jointly  and  severally  liable  as  principal  and  sureties,  against  persons,  14, 127 

Judgment,  by  assignee  of,  18 

Legatees,  by  and  against,  10,  11,  820 

Married  woman,  by,  18 

Municipal  councils,  by,  to  restrain  waste,  15 

Kext  of  kin,  by  and  against,  10,  11 

Partnership,  for  account,  &c.,  of,  14,  820 

Principal  and  suretyi  against  persons  in  relation  of,  14 

Protection  of  property  pending  litigation,  for  the,  11 

Redemption,  for,  18,  821 

Sale,  for,  14,  186,  266 ;  by  subsequent  incumbrancer,  255 

Specific  performance,  for,  818 

Sureties,  against,  14  ;*in  foreclosure  suits,  182 

Trusts,  for  the  execution  of,  11 

Trustees,  by  ami  against,  11-14,  821 ;  for  appointment  of  new,  11 

Waste,  in  nature  of,  11  ;  by  municipal  councils,  16. 
PARTITION,  acts  respecting,  611,  661 ;  juri8diction  of  court  in  cases  of,  611,  st  seq.; 

effect  of  decree  for,  612 ;   estates  of  married  women,  &c.,  to  be  bound  by, 

512;  office  copy  decree  to  be  evidence  of,  612;   powers  of  Court  of  Chan- 
cery resp<)cting,  661 ;  to  have  the  like  powers  as  in  England,  562 ;  by  the 

court  to  be  as  valid  as  if  by  parties,  562. 
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PARTNERS,  parties  to  suits  between,  roles  as  to,  14,  820. 
PABTNBRSHIP,  juriMlictioii  of  court  in  cases  of,  generaUj,  484 
Accounts  of,  rales  as  to,  197  198,  484 
Bill  for  account  of,  22 ;  for  dissolution  of,  22 
Corporations,  485 
Limited,  485 

Miscellaneoos  cases  as  to,  485 
Parties  to  suits  respecting,  14,  820 
PARTY,  meaning  of  word  in  Orders  of  Jane,  1858,  2. 
PAT£NT,  jurisdiction  of  court  in  cases  of  letters,  to  dseree  His  U^M  o(  M2 ;  to 

repeal  and  avoid,  502,  et  teq. 
PAYMENT  INTO  AND  OUT  OF  COURT, 
Fee  to  registrar  on,  231 
IntOy  ordered,  must  be  into  Commercial  Bank,  21 }  ;  OQpy  of  p«ri  of  the  order 

directing,  to  be  furnished  to  bank,  211 ;   form  of  notioo  of  notioQ  for, 

agHinst  purchaser,  840 
Out  of,  by  check  of  registrar  countersigned  bj  one  of  the  Jodgee,  211. 
PERSON,  meaning  of  word  in  Orders  of  June,  1858,  2 
Decea»ed.     See  D£CE  %8£D  PlilRSON. 
Unborn.     See  UNBORN  PERSON. 
Unsound  mind,  of.    Se$  UNSOUND  MIND. 
PERSONAL  ESTATE, 

Vcbted  in  trustees,  parties  to  suits  concerning,  12. 
PERSONAL  REPRESENTATIVE, 

T¥hen  security  for  costs  required  from,  8,  9;  order  to  reviTe  against,  47; 

court  may  dispense  with  any,  125,  et  teq.;  or  may  appoint  090,  126 ;  prao- 

tice  on,  126,  127  ;  form  of  order,  127. 
PETITION,  general  practice  as  to,  276,  277,  890 
Addressed  to  judges  cf  the  court,  277,  890 
Amendment  of,  at  hearing,  277 

Answer,  for  leave  to,  after  decree  pro  eonfe$$Oy  79,  80 
Appeal,  of,  to  be  filed  two  months  before   hearing,  298,  588;  not  to  bo 

answered,  298,  588 ;  form  of,  298,  299,  588,  584;  to  bo  oortified  by  ooob- 

sel,  299,  584 
Counsel,  when  to  be  signed  by,  277 
County  coart,  for  removal  of  cai^e  from,  587 
Decree,  to  reverse  or  vary,  what  to  stau,  52 ;  praotioo  OD,  52.  59 ;  ondoiM- 

meut  on,  52,  275,  276 ;  how  and  when  to  be  set  down,  52,  58,  275 
Evidence,  used  on,  277 ;  should  be  stated  on  petition,  277 
Fiat  to  be  endorsed  on,  for  re-hearing,  form  of,  891 
Forms  of,  890-896.     See  FORMS. 
Infants,  of,  to  be  presented  by  next  friend,  277 ;  or  gnardiaa  i«  Qort^ineMM, 

167,  514 
Length,  practice  where,  of  unnecessary,  258 
Lunatic,  to  traverse  inquisition  by  which  a  person  is  found  »,  507 ;  to  lellt 

mortgage,  or  lease  real  estate  of,  by  committee,  5Q9 ;  coots  0^  511  ;  oom- 

mittee  to  present,  of,  277 
Married  woman,  of,  to  be  presented  by  next  friend,  277 
Order  obtained  on,  how  dittcbarged,  277  . 

Prayer  of,  890.     Su  FORMS. 
Re-hearing,  for,  what  to  state,  51,  81,  62;  who  may  presoi.t,  280;  form  of« 

890;  endorsement  on,  891 ;  where  error  apparent  on  face  of  doeroe,  61  ; 

where  bill  taken  pro  eon/eeeOf  80-88 ;  by  wife  where  hosband  dead,  88 
Signature  by  counsel  necebsary  in  all  oases,  51,  80,  277,  280 
Review,  in  nature  of  bill  of,  52,  58,  endorsement  on,  52,  275,  279;  bow  And 

when  to  be  set  down,  52,  58,  275 
Sale,  for,  of  osUtoofinfsntaadaj^oint«iontofgwrfUMi9lA6,618;  what  to 
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state,  167 ;  form  of,  892-896;  how  Terified,  167,  168;  of  estsU  of  Innatio, 
5(9;  costs  of  511;  of  estate  of  religions  instUations,  552 

Scandalous,  may  be  ordered  off  the  files  if,  258 

fier^ice  of,  time  for,  277  ' 

Taxation,  for,  of  costs,  891,  892 ;  for  reyiew  of,  205. 
PLAINTIFF,  meaning  of  word  in  Orders  of  June,  1858,  2 

AiBdaTit  bj,  on  application  to  amend  bill,  42,  48 ;  form  of,  847 

Assignee  of,  may  revive  in  foreclosure  suit,  47 

Bill,  how  filed  by,  16.  et  teq.     See  BILL. 

Cross-examination  of,  on  affidavit  on  motion  for  decree,  91 

Death  of,  practice  in  case  of,  45-50 

Description  of,  in  bill  should  be  full  or  security  for  costs  may  be  required, 
16 

Dismissal  of  bill  on  application  of  or  on  default  of,  after  setting  down 
equivalent  to  a  dismissal  on  merits,  252,  258 

Election  by,  to  sue  at  law  or  in  equity,  order  for,  how  obtained,  68,  et  eeq. 

Examination  of,  order  as  to,  110-114 ;  may  be  had  at  any  time  after  answer, 
118,  114 

Miijoinder  of,  suit  not  to  be  dismissed  on,  but  decree  modified,  128 

Production  of  documents  by,  96-10^,    See  PRODUCTION  OP  DOCUMENTS. 

Security  for  costs  when  required  from,  5-10,  16,  18,  818,  et  $eq, 
PLEA,  abolished,  54. 
PLEADINGS,  address  of,  to  judges,  16,  288 

Copies  of,  to  be  made  by  solicitor,  209 

Divided  into  paragraphs  and  numbered,  to  be,  260 

Efidence.  may  be  read  as.  in  what  cases,  59,110 

Examination  of  witnesses,  party  setting  down  for,  to  cause  registrar  or  de- 
puty registrar  to  transmit,  106,  280,  281 

Filing  of,  to  be  at  same  office,  215 ;   notice  of,  to  be  given  to  adverse  party 
on  same  day,  97 

Improper  length  of,  costs  disallowed,  217,  258 

Indorsement  on,  of  date  of  filing,  &c.,  208,  209  ;   name  and  address  for  ser- 
vice, of  solicitor,  208 ;  of  party  suing  or  defending  in  person,  209. 

Length,  costs  where,  of  unnecessary,  217,  258 

Notice  of  filing.  97,  98 

Office  copies,  of,  to  be  made  by  solicitor,  209  ;  and  certified  by  registrar  or 
deputy,  209;  how  written,  210 

Scandalous,  may  be  ordered  off  the  files  if,  258 

Service  of.  207.  208,  267;   by  parties,  219;   costs  of,  219;  signature  by 
counsel  not  requisite  to  bill,  26.    See  ANSWER.     BILL,  &c. 
PLURAL  NU\1BER, 

Interpretation  of  words  in  the,  in  Orders  of  June,  1858,  2. 
POWER  OP  ATTORNEY,  to  receive  money  directed  to  be  paid  at  a  specified  time 

and  place,  form  of,  424. 
POWER  OF  SALE,  in  mortgage,  exercise  of,  enjoined  pending  appeal.  145;  judg- 
ment creditors  of  mortgagee  have  an  interest  in  due  exercise  of,  145 ;  effect 
of  registration  of  mortgage  containing,  487. 
PBATER  FOR  RELIEF,  should  be  divided  into  paragraphs,  17  ;  for  specific  relief, 
16,  17,  18;   general  relief,  18.  18.  20;   omitted  in  bill  for  discovery,  18, 
20 ;  to  petitions,  890 ;  by  defendant  in  answer,  65. 
PRISON.     Si^e  GAOL. 
PRIVILEQED.  what  documents  are,  from  production,  101-104,  867 ;  who  are,  from 

arrept,  284. 
PBlVr  COUNCIL,  enactments  relating  to  appeals  to,  534,  585 ;  Jud(i;ment  of  Court 
of  Error  and  Appeal  final  in  matters  not  exceeding  $4000.  584 ;  when  ap- 
peal to  be  made,  584 ;  security  to  be  given  on,  535;  jadges  of  Error  and 
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Appeal  to  appro?e  of,  685 ;  execation  when  stajed,  586 ;  costs  of  appeal 
to,  535  ;  orders  relating  to»  808-807. 
PBOBATE, 

Court  of,  appeals  to  former,  transferred  to  Chancerj,  544 ;  bonds  taken  in, 
assignable,  544 

Will  of,  prima  facie,  proof  of  will,  542 
PBOCEBDINGS,  application  to  stay,  by  defendant  on  payment  of  amount  due 
after  decree  in  foreclosure  suit,  188 

Fx  parte,  are  agaiosc  a  pro  con/esto  defendant,  75 ;  or  oorporation,  242. 
PROCESS,  order  as  to,  282,  237 

Answer,  for  want  of.    See  PRO  CONFESSO. 

Assistance,  writ  of,  286 ;  order  for  writ  not  necessary,  286 

Attachment,  writ  of,  when  to  issue,  288 ;  when  cannot  be  executed,  284,  285  ; 
with  proclamations  abolished,  285 

Costs,  for  non-payment  of,  286 

Decrees,  to  enforce,  232 

Endorsement  on  decree  or  order,  when  serred,  285,  286 

Orders,  to  enforce,  282 

Party,  may  issue  at  instance  of  or  against  person  not  a,  287 

Sequestration,  when  to  issue,  283  ;  to  whom  directed,  285 

Service  of,  233 ;  endorsed  at  time  of,  235,  236 ;   endorsement  to  state  time 
of  performance,  235 ;  on  non-production  of  documents,  287. 
PRO  CONFESSO,  orders  as  to,  67-84 ;  241,  242 

Amendment  of  bill  discbarges  order,  previously  obtained,  88,  40,  68,  75 ; 
unless  made  without  prejudice,  88,  75 

Answer,  when  allowed  after  order  to  take  bill,  60,  61 ;  when  after  decree, 
79,80 

Bill  may  be  taken,  when  party  refuses  to  be  examined,  118 

Corporation,  order,  against,  how  obtained,  24 1,  242 

Decree,  when  absolute,  77,  78;  when  not  absolute  how  made  so,  78,  79; 
answer  after,  when  allowed,  79,  80 ;  must  be  passed  and  entered,  78 ; 
when  cause  re-heard  on  merits  after,  80;  representatiTes  of  parties, 
bound  by,  saring  new  interests,  84 

Hearing  of  cause  taken,  76;  in  foreclosure  suits,  184 ;  defendant  may  ^pear 
at,  77  ;  when  set  down,  76,  77,  134,  263 ;  fee  on,  281, 259 ;  days  for,  251, 
272 ;  evidence  to  be  used  at  in  foreclosure  suit  where  account  taken,  184; 
receiyer,  sequestration  and  payment  may  be  ordered  at,  84 

Motion  for  order,  to  be  made,  when  service  of  bill  not  personal,  69,  70,  74 ; 
or  made  out  of  jurisdiction,  68,  69 ;  or  when  more  than  two  months  haT« 
elapsed  since  service,  67 ;  or  when  sought  against  a  married  woman,  61 ; 
or  a  corporation,  241 

Notice  of  motion  for  order,  must  be  served  when  service  of  bill  not  personal, 
69 ;  or  when  more  than  six  months  have  elapsed  from  date  of  servioe,  6S ; 
service  of  by  advertisement  where  defendant  cannot  be  found,  70,  71 

Order  to  take  bill,  how  obtained,  where  bill  served  personally  within  juris- 
diction, 67 ;  two  months  after  such  service,  67 ;  six  months  after,  68 ; 
where  served  personally  out  of  jurisdiction,  68,  69 ;  where  bill  not  served 
personally,  69 ;  and  defendant  cannot  be  found,  70,  71 ;  where  bUl  served 
solicitor,  81,  69,  70;  where  bill  served  by  publication,  74;  against  Attor- 
ney-General, 68;  corporations,  241,  242;  married  women,  61,  68;  order 
does  not  require  service  and  proceedings  in  suit  are  ez  parte  after,  80,  76, 
242 ;  order  void  against  infants  and  lunatics,  71 ;  not  necessary  in  suits  tor 
foreclosure,  redemption  or  sale,  67,  281-288 

Payment  of  money  may  be  ordered  at  hearing  of  cause  taken,  84 

Beceiver  may  be  appointed  at  hearing  of  cause  taken,  84 

Be-hearing  on  merits  after  cause  heard,  80-88 ;   granted  on  petition,  SO 

Sequestration  may  be  ordered  at  hearing  of  cause  taken,  84 


Digitized 


by  Google 


f  INSIUIi  INDXX.  609 

PBO  CONPESSO— (Coii<tnM«rf.) 

S«rfic6  of  order,  not  neceeeary,  80,  76,  242. 
PRODUCTION  OF  DOCUMKNTS, 

Observations  on,  98  et  aeq,;  866,  867 
Accounting  party  in  chambers,  ordered  from,  162 
Affidavit  on,  form  of,  100,  104,  366;  cro8S-examioati«B  on,  99,  181 
Application  to  enforce,  made  in  chambers,  98  ei  teq,;  former  practice,  98,  99 
Corporations,  by,  how  enforced,  99 

Defendant,  by,  when  ordered,  98  et  seq.^  867  ;  order  for,  when  and  how  ob- 
tained, 98.  99,  867  ;  service  of,  99,  287  ;  effect  of  disobedience  to,  99,  287 
what  must  be  produced,  101  et  seq.,  867 ;  affidavit  on,  100  et  eeq.,  806 
form  of,  100,  104,  866;  how  enforced,  99;  in  master's  office,  108,  104 
not  ordered  on  application  of  co-defendant,  104 ;   qu€dr§,  after  decree,  867 
Directed,  at  what  place,  108,  104 
Hearing,  after  the,  practice  of  prodttoing  before  the  hearing  extended  to,  108, 

867 
Inspection  of  documents  produced,  who  entitled  to,  104 
Information  obtained  on,  not  to  be  published,  104 
Lien  for  costs  no  defence  against,  108,  866.     See  LIEN. 
Blaster's  office,  practice  as  to  production  in,  108,  104 
Orders  for,  service  of,  287 
Party,  by,  on  examination  of,  112 
Plaintiff,  by,  how  obtained  by  defendant,  100  et  seq.,  867 
Privileged  from,  what  documents  are,  102,  108,  867 

Service  of  orders  nisi  and  absolute  for,  99,  287,  868 ;  when  to  be  personal, 
99,  287,  868;  when  not,  108,  104,  287,  868;  endorsement  on  order  when 
served,  99,  286,  236. 
PRO  INTERESSE  SUO,  examination,  abolished,  183  ;  practice  instead  of,  188, 184. 
PROTECTION,  of  property  pending  litigation,  rules  as  to  parties  to  suits  for,  11. 
PROTECTION  ORDER,  married  woman  who  obtains,  is  entitled  to  answer  sepa- 
rately, 62. 
PUBLICATION, 

Enlarging,  246.  247 

Opening,  practice  as  to,  246,  247 ;  applications  for,  not  encouraged,  246 
Passing  of,  when  Ukes  place,  246 
Rules  to  pass,  abolished,  245. 
PURCHA8B-M0N£f ,  may  be  paid  into  court  at  any  time  after  confirmation  of  sale, 
157,  158 ;  payment  into  court  of,  is  an  acceptance  of  title,  158 ;  motion  to 
pay  in,  practice  as  to,  168;  payment  in  full  of,  precludes  laches,  494. 
PURCHASER, 

Decree,  under  a,  on  what  grounds  relieved  from  his  purchase,  165 
Form  of  contract  to  be  signed  by,  on  sale  by  court,  156,  157,  271. 

Q. 

QUARTERLY  ACCOUNTS,  registrar  and  master  to  render,  of  fees,  470. 
QUARTERLY  RETURNS,  deputy  regUtrar  to  make,  to  registrar  of  all  bills  filed, 

262. 
QUESTIONS,  adjudication  on,  in  absence  of  some  parties  intarested,  14,  124,  126 

Of  fact,  tried  at  law  or  in  equity,  521,  522 

Of  law,  may  be  decided  by  Court  of  Chancery,  119. 

R. 

REAL  ESTATE,  limiUtion  of  suits  relating  to,  662-664 

Parties  to  suits  concerning,  where  vested  in  trustees,  12 ;  sale  of,  may  be 
ordered  by  court,  in  Ilea  of  partition,  51 1,  612,  661,  562 ;  nhoa  baloDgiBg 
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to  iofriDts,  613 ;  or  lanatios  to  pay  debts,  609 ;  or  for  mainteoanoe,  510 ; 

or  to  religioas  iDstitutioDS.  562 
SamrooDs  for  adininisiration  of,  in  Chambers,  86  et  teq, 
REAL  REPRESENTATIVE,  dispensed  with  as  party  to  suit,  11. 
RECEIVEEL,  order  as  to.  168 

Accounts  of,  to  be  passed,  176;  proceedings  thereon,   175;   certificate  on 

passing,  176;  course  on  default  in  passing,  176 
Application  for,   usually  made   by  motion,  170;  on  bill  filed,  170;  when 

made  otherwise,  170  , 

Appointment  of,  168;   who  may  be,  178;   when  at  instance  of  defendant, 

171 ;  not  usually  at  instance  of  persons  having  the  legal  estate,  170 ;  may 

be  in  chambers  or  by  master,  168 
Gopts  of,  176;  on  appointment  and  on  passing  accounts,  448-451 
Discharge  of,  175 ;  form  of  notice  of  motion  for,  841,  842 
Pro  eonfeuo^  ordered  on  decree  on  bill  taken,  84 
Recognizance  of,  169,  178,  174 ;  amount  of,  174 ;  form  of;  422,  428 
Righto  of,  174 

Salaries  and  allowances  of,  174,  175 

Security  to  be  given  by,  169  .  • 

Suing  by.  174. 
RECOGNIZANCE,  form  of  receiver's,  422,  428 ;  practice  as  to,  169, 178,  174. 
REDEMITION, 

Bill  for,  forms  of,  21,  829-881 ;  endorsement  on  office  copy  of,  29,  185,  281 
Decree  for,  may  be  obtained  on  prsacipe  in  certain  oases,  29,  185,  281-2iB8 
Endorsement  on  bill  in  suito  for,  29,  185,  281 
Parties  to  suits  for,  18,  321 

Possession,  order  for,  in  suit  for,  when  granted,  129. 
REFERENCE,  plaintiff  has  right  to  have,  to  master  where  bill  filed,  27. 
REGISTRAR,  order  as  to,  206-214 

Appointment  of,  to  be  by  Governor  in  council,  469,  470 

Book,  solicitors  and  agents,  to  be  kept  by,  207 

Causes  to  be  set  down  by,  as  entered,  for  examination,  247,  248 ;  and  for 

bearing,  251.  272 
Certificate  of,  is  conclusive  evidence  of  filing,  208 
Checks  to  be  si  sued  by,  for  payment  out  of  court,  211 
Duties  of,  206-214 

Evidence  to  be  entered  fn  book  by,  212 
Examination,  to  prepare  list  of  causes  for,  247;  to  set  down  causes  for,  mm 

entered  with  him,  247,  248;  fee  on,  269 
Exhibits  to  be  deposited  with,  when  cause  stands  for  judgment,  212,  260  ; 

to  sign  schedule  of,  212,  260 
Fees  to  be  taken,  280,  281,  269;  quarterly  returns  of,  to  be  made  by,  470 ; 

to  form  part  of  consolidated  fund  of  province,  470 
Hearing,  to  set  down  causes  for.  as  entered,  251,  272  ;  fee  on,  259 ;  to  pre- 
pare list  of  causes  f(  r,  261,  272 ;  also  a  peremptory  list,  251,  272^  278 
Office  copies  to  be  examined  and  certifiec*  by,  209 
Orders  of  course  to  be  drawn  up  by,  on  pnecipe,  211 
pleadings,  how  transmitted  to  and  from,  210,  280 
Quarterly  returns  of  fees,  to  transmit  to  Minister  of  Finance,  470 
Security  for  costo,  bond  for,  to  be  to,  210. 
REGISTRAR,  DEPUTY.    See  DEPUTY  REGISTRAR. 
REGISTRATION, 

Acts  respecting,  520,  521,  564,  565 

Certificate  of  lU  pendent^  of,  27,  520,  665 ;  how  discharged,  26,  521 
Decree  of,  521,  666. 
REHEARING,  orders  as  to,  51,  80,  81,  278,  279,  280 


Digitized 


by  Google 


QJENBBAL  INDEX.  611 

BE-HE  ARING— (  Continued,) 

AppUoatioQ  for  and  Iq  the  nature  of,  to  be  made  only  in  re-hearing  term,  278 

Cause,  of,  for  error  on  face  of  decree,  61 ;  after  decree  ^o  eonfuso,  80 

Costa  of,  undertaking  for  by  solicitor  or  party,  81 

Deposit  on,  81,  211 

Enrolment  prevents,  61 ;  except  where  error  apparent  on  face  of  decree,  61 

Error,  for,  on  face  of  decree,  61 

Norice  of,  81.  273 ;  time  for,  277 

Order  for,  form  of,  887 

Petition  for,  principles  as  to,  61,  81,  280;  of  course  in  lieu  of  bill  of  review, 
61 ;  cannot  be  presented  for  second  re-hearing  without  leave,  61 ;  state- 
ments in,  61,  68 ;  to  be  signed  by  counsel,  61,  80,  81,  280 ;  form  of,  890 ; 
endorsement  thereon,  891 

Practice  as  to,  61,  80*83,  278,  279,  280 

Pro  confeasOf  of  cause  taken,  80 

Setting  down  for,  81,  278 ;  time  for,  81,  278,  277 

Terms  for,  81,  278 

Time  for.  80  88,  278,  279. 

See  REVIEW. 
RELATOR,  authority  to  file  information  to  be  signed  by,  form  of,  817 

Must  be  a  person  of  substance,  816. 
BELIEF,  prayer  for  general,  not  inserted  in  bill  for  discovery,  18 ;    what  may  be 
given  on  motion  for  decree,  92,  93  ;   may  be  given  to  defendant,  if  prayed 
for,  and  a  case  made,  66. 
RELIGIOUS  INSTITUTIONS, 

Act  respecting  the  property  of,  662  ;  sale  of  land  belonging  to,  662  ;  notice 
of,  662 ;  how  land  sold,  662  ;  conveyance  on,  how  executed,  662  ;  sanction 
of  court  required  to,  662  ;  trustees  of,  to  show  statements  annually,  662, 
668 ;  and  to  account,  668 ;  Court  of  Chancery  has  summary  jurisdiction 
over,  668. 
RENTS  AND  PROFITS,  receipt  of,  proceedings  in  mortgage  suits  where  account 

changed  after  decree  or  report  by,  188,  189,  268,  269. 
REPAIRS,  master  may  take,  into  account,  where  they  are  necessary,  198 ;  as  to 

allowance  of,  to  mortgagee  in  possession,  196. 
REPLICATION,  order  as  to,  98-97 

Dismissal  of  bill  for  default  in  filing,  practice  as  to,  96,  114-118 

Filing,  time  for,  96 ;  where  bill  amended,  96,  97  ;  when  undertaking  to  speed 
cause  given,  116;  long  vacation  not  reckoned  in,  4  ;  of  one,  only  allowed, 
98 ;  notice  of,  to  be  given  on  the  same  day  to  adverse  party,  96,  97,  98 ; 
effect  of,  93 

Form  of,  96 

Indorsement  on,  when  filed,  94,  208,  209 

Motion  for  decree,  not  to  be  filed  in  case  of,  94 

Notice  of  filing,  to  be  given  on  same  day,  to  adverse  party,  96,  97,  98 ;  form 
of,  848 

One,  only  to  be  filed,  98;  none  on  motion  for  decree,  94;  when  second 
allowed  to  be  filed,  96 

Practice  as  to,  98-96 

Service  of,  207,  208 

Vacation,  long,  not  included  in  time  for  filing,  4 

"Withdrawal  of,  when  permitted,  96. 
REPORTS.     See  MASTER. 
REPRESENTATION.     Se^  PARTIES. 
REPRESENTATIVES,  as  to  proceeding  in  absence  of,  45,  124-127 

Murtgagee,  of.     See  MORTGAGEE. 

Personal.     See  PERSONAL  REPRESENTATIVE. 

ReaL    See  REAL  REPRESENTATIVE. 
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BEPRESENT  ATIVES— (  Continued. ) 

Bound  by  pro  confetto  decree,  84. 
BE-SALE,  when  ordered,  164-167. 
BBSIDUARY  DEVISEE, 

May  have  deoree  for  administration  without  serring  bill  ou  eo-reaidoary 
devisee,  11. 
BEBIDUART  LEGATEE, 

Interpretation  of  words  in  Orders  of  Jane,  1858,  8 

May  have  decree  for  administration  without  serving  bill  on  etheJr  residuary 
legatees,  10. 
BBSPONDENT.     See  ERROR  AND  APPEAL,  COURT  OF. 
BESTS,  accounts  when  taken  with,  in  suits  respecting  mortgages,  195;  in  snitf  for 
specific  performance,  197  ;  in  suits  between  principal  and  agent,  198 ;  be- 
tween persons  in  a  fiduciary  relation,  199 

Master  may  take  accounts  with,  without  special  direction,  198,  194. 
BE-TAXATION,  of  costs,  218,  275 ;  order  as  to,  applies  to  bills  already  taxed,  218, 

275;  costs  of,  218,  275. 
BETURNS,  deputy  registrars  to  make  quarterly,  to  registrar  of  bills  filed,  262. 
REVIEW,  orders  as  to,  51,  52,  275,  276 

Bill  of,  abolished,  51 ;  practice  in  lieu  thereof*  51 ;  bill  in  nature  of  bill  o^ 
abolished,  51 ;  practice  in  lieu  thereof,  51-58 

Error  on  face  of  deoree,  petition  for  re-hearing  to  rcTerse  decree  on  gromkl 
of,  substituted  for  bill  of,  51 ;  enrolment  of  decree  no  objection  to  petition, 
51 ;  no  petition  for  second  re-bearing  without  leave,  51.     See  RE-HEARING 

Matter  arising  subsequent  to  decree  or  subsequently  diseovered,  petition  to 
Tary  or  reverse  decree  on  ground  of,  substituted  for  bill  in  nature  of  bill 
of,  52 ;  what  petition  to  state,  52 ;  endorsement  on,  52,  275.  276 ;  how 
verified  and  served,  52 ;  setting  down  and  hearing  of,  52,  53,  275,  276. 

See  PETITION. 
REVIVOR,  onler  as  to,  45,  46,  278,  279;  general  application  of,  50,  51 ;  applies  to 
suits  already  commenced,  46 ;  does  not  apply  where  co-plaintiff  should  bo 
a  defendant,  47 

Bequest,  order  for,  may  be  obtained  in  case  of,  45,  278 

Bill  of,  abolished,  45,  278 ;  practice  in  lieu  thereof,  45-51,  278,  279,  881 

<*  Change  of  interest  or  liability,"  application  of  words,  46,  47,  881;  to  ease 
of  birth  of  infant,  45.  47  ;  assignee  of  plaintiff^,  47 

Death,  in  case  of,  of  sole  plaintiff,  48,  49 ;  of  defendant  before  answer,  46, 
49 ;  after  answer,  49  ;  of  defendant  who  appoints  sole  plaintiff  his  executor, 
48 ;  of  mortgagee  before  decree,  47 ;  of  purchaser  in  suit  lor  specific  per* 
formance,  47 

Def-^ndant  may,  on  notice,  obtain  order  for,  where  plnintiff  neglects,  49 

Descent,  order  for,  may  be  obtained  in  case  of,  45,  278 

Devise,  order  for,  may  be  obtained  in  case  of,  45,  278 

Infants  made  defendants  by,  must  have  a  guardian  ad  litem  appointed,  50 

Marriage,  in  case  of,  after  replication,  46 

Order  for,  is  of  course  on  prseoipe,  46,  278,  881 ;  quaret  whether  granted  20 
years  after  abatement,  46 ;  is  liable  to  be  objected  to  within  14  days  fh>m 
service,  46,  50 ;  should  be  obuined  on  true  state  of  facts,  47,  881 ;  ia 
administration  suits  may  contain  words,  **  that  the  personal  representatiTos 
may  admit  assets  or  account,"  47 ;  but  not  in  specific  performanoe  suits, 
47  ;  forms  of,  880-882  ;  preecipe  for,  form  of,  879,  880 

Party  first  made  by,  guarr«,  is  an  answer  or  order  pro  eof^feno  necessarj 
from  or  against,  50 

Proceedings,  where,  taken  after  abatement,  49 

Security  for  costs,  when  to  be  given  on,  9 

Service  of  order,  45,  46,  279 ;  quoere^  whether  personally  or  on  soHoHor,  60 

'*  Transmission  of  interest  or  liability,"  order  for,  may  be  obtaiiied  whero  suit 
defective  by  reason  of  some,  45,  278. 
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BIGHT.    See  FUTURE  RIGHT.    LEGAL  RIGHT. 
RULES  OF  DKISIOX.    See  CHANCERY,  COURT  OF. 

S, 

SALE  BT  THE  COURT,  order  as  to,  152,  ei  aeq, 
«      Abstract  of  title,  160,  161 ;  form  of,  400-402 ;  affidaTit  to  Terify,  form  of, 

849,  850 
AdTertisement  for,  158;  -what  to  contain,  158;  form  of,  399,  400;    how 

settled,  154 ;  how  published,  154 ;  how  yerified,  157 ;  affidavit  to  Terifj, 

form  of,  861 
Agreement  for  pnrcbase,  155,  157,  271 ;  how  signed,  155,  157,  271 
Appointment  to  settle  advertisement,  how  obtained,  158;  attendance  on,  154 
Auction,  bow  conducted  by  auctioneer,  159;  affidavit  by,  157;  form  of,  as 

to  result  of  sale,  868  :  form  of  affidavit  of  fitness  of  auctioneer,  362 
^ddings,  how  made,  155 ;  when  opened  on,  164,  165;  who  may  make,  155 ; 
,  reserved,  how  fixed,  154 ;  when  fixed,  155 ;  affidavit  for  fixing,  861 ;  must 

be  notified  in  conditions  of  sale,  155 
Conditions  on,  form  of,   165;   to  be  notified  in  the  advertisement,  where 

differing  fVom  the  standing  conditions,   154;  reserved  bidding  or  upset 

price  must  be  notified  in,  154,  155 
Conduct  of,  as  to,  181,  152,  266;  who  to  conduct,  155;  where  defendant 

asks  a  sale,  he  may  be  required  to  take,  267 
Confirmation  of,  how,  155,  i56,  270,  271 
Contract  for,  form  of,  156-7,  271 ;  signing,  155,  157,  271 ;  filing,  166 ;  to  be 

printed  under  conditions  of,  157,  271 ;  how  rescinded,  168 
Conveyance  on,  162 ;  how  prepared,  162 ;  parties  to,  162 ;  covenants  in,  168 ; 

form  of,  425-428 
Decree  for,  all  incumbrancers  should  be  directed  to  be  made  parties  by,  255 ; 

obtained  on  praecipe,  185,  281;  direction  in,  186;  original  to  be  used  in 

master's  office,  158 
Deposit  on,  181 ;  how  paid,  155 
Incumbrancers  to  be  brought  in  on,  by  judge  in  chambers  or  master,  186, 

255 
Infants'  estates,  of,  order  as  to,  166,  etseq.;  act  as  to,  518-515;  may  be  ordered, 

166 ;  mode  of  procedure,  166,  et  eeq.;  petition  for,  167  ;  form  of,  892,  896  ; 

how  presented,  167 ;  what  to  contain,  167 ;    how  verified,  168 ;  guardian 

appointed  on,  167;  infant  must  be  produced,  168;    examined  if  above 

seven  years  old,  168 ;  master  may  examine,  168 ;  advertisement  for,  how 

settled,  166 
Master,  power  of,  as  to,  152,  et  aeq.;  mode  of,  directed  by,  2G0 ;  must  be  with 

the  approbation  of,  156,  157,  270,  271  ;   to  examine  infant  as  to  his  con- 
sent to  sale  of  his  estate,  168 
Mortgaged  property,  of,  may  be  directed  in  lieu  of  foreclosure,  129,  et  eeq.; 

to  take  place  in  what  time  and  in  what  cases,  180,  et  eeq.;  incumbrancers  to 

be  made  parties  254,  et  eeq  ;  whether  it  will  be  directed  after  decree  of 

foreclosure,  181 ;  after  sale  mortgagor  may  be  ordered  to  pay  balance,  182. 

See  FORECLOSORE. 
Objected  to,  how,  157 

Opening  biddings,  practice  as  to,  16^,  et  eeq. 
Order,  final,  for,  how  obtained,  144 ;  form  of,  878 
Particulars  as  to,  158 ;  bow  verified,  158 ;  partition,  in  lidit  of,  to  be  Unding 

on  parties,  511,  512,  562 
Possession  by  purchaser,  how  obtained,  158,  et  eeq. 
Proceedings  on,  152-166;  where  account  changed  after  deeree  or  report, 

188,  189,  268,  269 
Purchase  money,  paid  into  ootkii,  16d,  159  • 
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SALE  BY  THE  COVViT— (Continued.) 

Parohaser  on,  to  sign  agreement,  156;  when  relieyed  iVom  purobase,  164; 
conveytinoe  to  be  prepared  by,  162,  165;  when  entitled  to  possessioo,  158 

Report  on,  order  as  to,  157 ;  how  obtained,  157 ;  how  oonfirmed,  157  ;  form 
of,  157,  270,  271 

Re-6ale,  terms  of,  165,  166 

Reserved  bidding,  how  fixed,  154,  155;  when  fixed,  155;  to  be  notified  in 
conditions  of  sale,  155;  affidant  for  fixing,  861 

Title,  how  inyestigated,  160,  et  seg. 

Upset  prioe,  bow  fij^ed,  154;  when  fixed,  155 

Warrant  to  settle  advertisement,  158;  attendance  on,  154;  to  settle  report 

on,  157. 

SCANDAL,  exceptions  for,  abolished,  258 ;  scandalous  part  stmok  ont  or  pleadings, 

&c.,  removed  from  files  at  hearing,  258 ;  motion  therefor  may  be  made  at 

any  time  before  hearing,  258. 

SCHEDULE,  of  exhibits  to  be  made  in  daplioate  when  cause  stands  for  jndgment, 

260. 
SCIENTIFIC  PERSONS,  assistance  of,  may  be  obtained  by  the  court,  146 ;  employ- 
ment of,  146. 
SEAL,  of  court,  467 ;  of  notary  public,  &c.,  taking  affidavit  out  of  the  jurisdictioa 
need  not  be  proved,  567  ;  penalty  for  forging,  568 ;  office  copy  decree  to 
be  duly  authenticated  by,  187 ;  of  corporation  should  be  affix^  to  answer, 
887  ;  of  commissioner  swearing  an  answer  should  be  affixed  to  the  envelope 
enclosing  same,   60;   of  party  transmitting  documents  to  registrar  or 
deputy  should  be  affixed  to  envelope  enclosing  same,  210 
SECURITY  FOR  COSTS,  practice  as  to,  6-10, 16, 19,  210, 211, 818815.   Se$C08T3. 
SEQUESTRATION,  act  relaUng  to,  550 

Attachment,  when  ineffectual,  commission  of,  may  issue  without  fdrthor 
order,  288  ;  also  when  attachment  cannot  be  executed,  284,  285 

Corporation,  against,  practice  as  to,  284 

Commission  of,  to  be  directed  to  sheriff,  285;  form  of  writ  of,  419 ;  mayissiio 
by  and  against  person  not  a  party,  287 

Fee  on  writ  of,  to  party  suing  out,  228 ;  to  sheriff  on  execution  of^  282, 
261,  262 

Form  of  writ  of,  419 

Pro  eon/eato,  may  be  directed  by  decree  on  bill  taken,  84 

Property  taken  under,  cannot  be  sold  without  order,  285 ;  praotioe,  where 
claimed  by  a  third  party,  285 

Writ  of,  court  may  issue  .as  formerly,  550 ;  need  not  be  signed  by  judge,  288 ; 
form  of,  419,  420;  endorsement  on,  208,  209:  by  party  suing  out  in  per- 
son, 209 ;  sheriffs'  fees  on  execution  of,  282,  261,  262. 
SERVICE,  orders  as  to,  207,  208,  267 

Absentees,  on,  84,  284,  524 

Addresses  for,  to  be  endorsed  on  all  pleadings  and  proceedings  by  party  an* 
ing  or  defending  in  person,  209 ;  to  be  not  more  than  three  miles  from  offioe 
where  pleadings  filed,  209 

Advertisement,  by,  wtiere  defendant  cannot  be  found,  of  bill,  86-88,  264; 
of  notice  for  order /wo  eonfuto,  70,  71 

Affidavit  of.    5^  AFFIDAVIT. 

Answer,  of  notice  of  filing,  to  be  on  day  of  filing,  97 ;  supplemental  notiee  of 
motion  for,  on  whom  to  be  served,  66 

Appointments,  of,  on  whom  to  be  effected,  207,  208,  267 

Bill,  of,  28 ;  how  effected,  29-81 ;  in  case  of  a  family,  88 ;  on  married  woman, 
81,  61 ;  at  dwelling  house  of  defendant,  80,  81 ;  out  of  jurisdiction  without 
Older,  88,  84,  284,  285,  524 ;  out  of  jurisdiction  under  order,  82,  84.  286 ; 
substitutional,  81,  84-86;  whtre  defendant  cannot  be  found,  86-88,  2Mf 

^265 ;  of  amended  bill,  41,  42.    See  BILL. 
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SEBVICE— ^(  Continued, ) 

Chambers,  of  DOtioa  of  application  or  of  appointment  may  be  dispenead  with 

or  substituted  seryice  allowed  by  judge  in,  149, 150 
Copies  of  pleadings  or  affidavits,  to  be  effected  within  48  hours  from  demand. 

209,  210 
Corporations,  of  bill  on,  80,  241,  242 
Decree,  of,  to  bind  persons  not  originally  parties.'  12 ;  in  chambers,  160 ;  in 

master's  office,  201 ;  in  mortgage  suits,  187,  256 ;  of  decree  requiring  an 

act  to  be  done,  288,  285 
Demurrer,  of  notice  of  filing,  to  be  on  day  of  filing,  97 
Documents,  &c ,  of,  on  whom  to  be  effected,  207,  208,  267 
Fees  on,  to  sheriff  of  bill,  281,  261 ;  of  otherpapers,  281,  261 ;  to  parties,  219 
Infants,  of  decree  on,  12 
Jurisdiction,  out  of  the,  without  order,  act  respecting,  83,  524 ;  time  for 

answering,  demurring,  or  appearing  on  proceedings  after,  88,  34,  284,  285 ; 

of  decree  on  person  out  of,  not  originally  a  party,  12 ;  order  for,  how 

obtained,  82  ;  form  of,  870 
fTotices,  of,  on  whom  effected,  207,  208,  267.     See  NOTICE. 
Office  copies  of  pleadings  and  affidavits,  of,  to  be  within  48  hours  from 

demand,  209,  210 
Order,  of,  original  must  be  shewn  on,  869 
Papers,  of,  on  whom  effected,  207,  208,  267 
Party,  on,  suing  or  defending  in  person,  209 
Petition,  of,  time  for,  in  ordinary  cases,  277 ;  in  case  of  petition  to  vary  or 

reverse  decree  in  lieu  of  bill  in  the  nature  of  a  bill  of  review,  276 
Pleadings,  of,  on  whom  to  be  effected,  207,  208,  267 
Pro  Confetfo,  of  order,  not  necessary,  80,  75,  242 
Production,  of  orders  for,  how  made,  237 
Publication  in  newspaper,  by,  of  bill,  86-88 ;   of  notice  of  motion  for  order 

pro  eonfeteo^  70,  71 
Beplicstion,  of,  on  whom  to  be  effected,  207,  208,  267  ;  of  notice  of  filing, 

to  be  on  day  of  filing,  97 
Substutional,  of  bill,  84 ;  on  attorney,  in  suit  to  restrain  action  at  law,  81, 

84,  85;  of  judgment  creditor,  524;    on  solicitor,   81,85;  of  notice  of 

motion,  85 ;  order  for,  how  obtained,  85 ;   must  be  served  and  shewn,  85 
Solicitor,  on,  or  his  town  or  country  agent,  207,  208,  267 
Warrants,  of,  how  effected,  207,  208,  267 ;  only  one  to  be  served,  265 ;  time 

for,  187  ;  practice  as  to.  187 
Writs,  of,  on  whom  effected,  207,  208,  267. 
SETTING  DOWN,  appeal  to  Court  of   Error  and  Appeal,  296 ;   from  master's 

report,  days  for.  251,  272  ;  from  decision  of  judge  in  chambers,  day  for,  274 
Bill  and  answer,  for  bearing  on,  time  for,  where  bill  not  amended,  96 ;  where 

bill  amended,  96,  97;  fee  on,  281 ;  long  vacation  not  reckoned  in  time  for,  4 
Cause,  of,  to  be  in  order  of  entry  for  examination,  247,  248 ;  and  for  hearing, 

251,  272 
Chambers,  application  to  disAarge  or  vary  order  made  in,  day  for,  274 
Decree,  cause  to  be  heard  on  motion  for,  time  for,  90,  263  ;  day  for,  251, 272 
Demurrer,  for  argument  of,  practice  as  to,  54-56  ;  days  for,  251,  272 ;  long 

vacation  not  reckoned  in  time  forj  4 
Dismissal  of  bill  after,  equivalent  to  a  dismissal  on  merits,  253 
Examination,  for,  may  be  by  any  party  after  issue  joined,  247 ;  each  cause 

to  be  set  down  as  entered,  247,  248 ;  notice  of,  to  be  served,  248 ;  form 

of,   254 
Further  directions,  for  hearing,  on  days  for,  251,  254,  272 ;  time  for  service 

of  notice  of,  254 
Hearing,  for,  time  for,  251,  272;  daya  for,  251,  272;   causes  for,  to  be  set 

down  as  entered,  251,  272 ;  may  be,  by  defendant  if  plaintiff  neglects  to, 

within  one  month  after  publication,  252 ;  fee  on,  259 
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SBTTING  DOym— (Continued.) 
Motions,  day  for,  251,  272 

Motion  for  decree,  time  for,  90,  268 ;  days  lor,  251,  272 
Notice  of,  to  be  served  on  all  proper  parties,  for  a  proper  day,  251,  272, 

278  ;  time  for,  251,  278 
Objection  to,  must  be  taken  before  hearing,  252 
Party  to  notify  registrar  of,  seven  da^s  before  the  hearing,  251,  278 
Petition  to  vary  or  reverse  decree,  in  lien  of  bill  in  nature  of  bill  of  review, 

how  to  be  set  dowD,  275;  time  for,  276 
Pleadings  to  be  transmitted  when  cause  set  down  for  examination,  106,  247, 

280,  281 
Fro  eon/esto,  for  hearing,  time  for,  76,  77,  268 ;  £ee  on,  281,  259 ;  days  for, 

251,  272 
Re-hearing,  cause  for,  to  be  for  re-bearing  term  only,  278 ;  timo  for,  278, 

277 ;  notice  of,  time  for  service  of,  278,  277 
Vacation,  long,  not  reckoned  in  time  for  setting  down  demnrrerB,  or  caiisee 
on  bill  and  answer  under  Order  XVIIL,  4. 
SEVERING  DEFENCE,  costs  of  parties,  221. 
SITTINGS  OP  COURT,  order  as  to,  251,  9.71.  272. 
SHAREHOLDER,  how  to  be  alleged  in  bill,  17. 
SHERIFF,  commission  of  sequestration  to  be  directed  to,  285 

Proceedings  against,  to  compel  return  of  papers  sent  for  stryioe,  284 
Service  by,  of  what  papers  can  be  compelled,  234 
Tariff  of  fees  to  be  paid  to,  231,  282,  260  262. 
SINGULAR  NUMBER,  interpretation  of  words  in  the,  in  Orders  of  June,  1868,  2. 
SOLICITOR,  authority,  cannot  be  compelled  to  produce  his,  812 

Change  of,  must  be  made  by  order,  812;  except  in  case  of  death  of,  812; 
may  be  made  without  any  comiitions  as  to  costs,  812;   where  no  order 
for,  papers  may  be  served  on  old  solicitor,  812 ;  how  lien  of,  affected  by 
change  of,  812;  form  of  order  for,  386 
Communication  made  by  client  to,  privileged,  812  ;  when  not,  812 
Compromise  of  suit  by,  when  binding  on  client,  812 

Costs  of,  against  client  do  not  carry  interest  without  special  agreement,  224; 
cannot  be  settled  at  a  gross  sum  in  lieu  of  taxed,  without  intervention  of 
third  party,  &c..  224 ;  payment  of,  by  diefkt  under  protest,  practice  on, 
224 ;  lien  for,  224,  812  ;  taxation  of,  practice  as  to,  224  ;  form  of  petition 
for,  891,  892;  how  entitled,  224;  form  of  order  for,  874,  875;  action  at 
law  for,  restrained  pending  taxation,  875 ;  costs  of  taxation,  224 ;  where 
irregularly  taxed  may  be  re-taxed,  224 
Discharge  of  client  by,  on,  client  may  use  papers  notwithstanding  Uen,  812; 

dissolution  of  co-partnership  of  solicitors  operates  as  a,  812 
Fees  to,  tariff  of,  226-229 

Guardian  ad  liUm,  appointment  of,  as.    See  GUARDIAN. 
Hearing  of  cause,  to  attend  at,  259 

Lien  of,  for  costs,  practice  as  to,  224,  225,  812 ;   is  no  objection  to  prodne- 

tion  by  client  of  papers,  &.O.,  103  ;  is  subordinate  to  the  equities  between 

the  parties  to  the  suit,  224 ;  how  affected  by  claims  of  thinl  parties,  224, 

225  ;  bow  affected  by  change  of  solicitor,  812 

Name  or  firm  and  place  of  business  of,  to  be  endorsed  on  every  writ,  pleading, 

or  proceeding,  208 
Rolls,  practice  when  struck  off,  289 
Service  on,  substitutional.     See  SERVICE. 
SOLICITORS  AND  AGENTS'  BOOK, 

Agent,  name  of  to  be  entered  in,  by  solicitor,  207,  216 
Deputy  regifetrar  to  keep,  216,  217 
Registrar  to  keep,  206-208,  267 

Service  of  papers,  how  effected,  where  solicitor  neo^ts  to  enter  name  of 
agent  in,  207,  208,  216^  217,  267. 
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SPECIFIC  PERFORMANCE, 

AbandoDment  of  oon tract,  effect  of,  on  decreeing  or  ref^iBing,  498 

Bill  for,  obsenratioDS  as  to,  »18,  819 ;   forms  of,  28,  828 ;  form  of,  of  parol 

contract  partly  performed,  28,  24 ;  how  seryed  where  defeadant  cannot  be 

fonnd,  88 
Chattels,  of  contract  respecting,  when  decreed,  600 
Damages  may  be  ordered  in  snits  for,  492 
Defendant,  where,  cannot  be  found,  88 
Fraad  in  contract,  effect  of,  in  decreeing  or  refnsbg,  497 
Frauds,  stotnte  o^  498,  494 
General  principles  as  to,  500  ^ 

Jurisdiction  of  court  in  cases  of,  492-501 
Laches,  494 
Lien  of  vendor,  499 

Lunatic,  contract  of,  how  enforced  by,  511 
Mistake  and  misunderstanding,  as  to  contract,  497 
Option  to  purchase,  contract  with,  when  enforced  by,  611 
Reffcission,  when  granted  iu  lieu  of,  498 
Bale,  of  contract  for,  subject  to  incumbrances,  498 :   snbjeot  to  a  condition 

precedent,  499 
Speculatiye  purchase,  when  enforced  by,  495 
Time,  when  of  the  essence  of  contract,  494 
Title,  practice  as  to,  in  suits  for,  496 
Uncertainty  in  contract,  effect  of,  in  refusing,  497. 
STATUTES  CITED, 
Imperial, 

17  Edward,  II.,  ch.  9,  490 

18  Elis.,  ch.  5,  478 

12  Car.  II.,  ch.  24,  489 

14  A  15  Vic,  ch.  99,  180 

15  A  16  Vic,  ch.  80,  146,  147, 148 

"  ch.  81,  161 

**  ch.  86,  180,  sec.  8,  28;  sec.  4,  27 ;  sec.  5,  81 ;  sec.  8,  180; 

sec.  88,  107;  sec.  40,  179;  sec.  42.  817;  sec.  44,  126; 

sec.  45,  85 ;  sec.  46,  85 ;  sec.  47,  85 ;  sec.  49,  128 ;  sec. 

50,  124;  sec.  81,  125;  sec.  52,  46;  sec.  58,  120;  sec.  59, 

128  ;  sec.  62,  119 
18  A  19  Vic,  cb.  90,  220 
21  A  22  Vic,  ch.  27,  622 
ProTincial, 

7  WUl.  IV.,  ch.  2,  466,  502,;516 
4  A  5  Vic,  ch.  100,  502        -^ 
12  Vic,  ch.  64.  466,  504       ^; 
12  Vic,  ch.  72,  146,  154,  166 
12  Vic,  ch.  78,  487 
18  A  14  Vic,  ch.  50,  466 

16  Vic,  ch.  159,  466,  502 
16  Vic,  ch.  176,  244 

20  Vic,  ch.  56,  28,  88,  466,  504,  506 
20  Vic,  ch.  66,  512 
Consol.  Suts.  Canada,  ch.  60,  485 
Consol.  Stats.  Upper  Canada,  ch.  12,  88 

"  ««  ch.  13, 888 

"  "  ch.  15.  220 

"  "  ch.  16,  198 

"  '•  ch.  22,  502 

<<  ^*  oh.  24, 288, 505 
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STATUTES  ClTETy^(CorUinued.) 

CoDsoL  St«^  Upper  Ca^^  ch.  28,  478 
*«  "  ch.  80»  820 

"  "  ch.  74,  176, 490,  6^8 

"  ««  ch.  86»512 

"  "  ch.  87,  195 

«  "  ch.  88,  195 

22  Yic,  ch.  88,  8,  506 
22  Vic,  ch.  96,  482 
24  Vic,  ch.  41,  21. 
STATUTES  PRINTED  AT  LENGTH, 

CoDsolidated  Statutes  of  Upper  Caoack, 
22  Vic,  ch.  12,  (act  respecting  the  Coart  of  Chancery,)  bb»  1-76,  pp.  466-626 
**       ch.  18,  (act  reppectiog  the  Court  of  Error  aad  Appeal,)  88. 1-21, 

52  66,  pp.  526-586 
**      oh.  lo,  (act  respecting  county  courts,)  sa.  57,  58,  08,  65^  69,  pp. 

587-689 
**      ch.  16,  (act  respecting  the  surrogate  courts,)  88.  26-91«  42-45,  51, 

64,  7^.  81,  82,  pp.  639- 644 
**       ch.  22,  (act  to  regulate  the  procedure  of  the  anp^npr  courts  of 
oommon  law  and  of  the  county  courts,)  sa.  176-182,  pi^.  544-547 
**      ch.  24,  (act  respecting  arrest  and  iippriaoni^eat  for  debt,)  88.  S-15t 

19,  28,  pp.  647-651 
'*       ch.  88,  (act  respecting  the  Law  Society  of  Uf^s  Canada,)  pp. 

561,  662 
**       ch.  69,  (act  respecting  the  property  of  religioua  iaBtkotions  in 

Upper  Canada,)  ss.  8-18,  pp.  562,  558 
**       ch.  74,  (act  reppecting  the  appointment  of  guardii^>8  and  the  eaB- 

tody  of  infants,)  ss.  1-11,  pp.  568-558 
"       oh.  83,  (act  respecting  the  assurance  of  estates  tail,)  88.  28,  87, 

88,  pp.  668-561 
**      ch.  86,  (act  respecting  the  partition  and  sale  of  real  estate,)  88.  6, 

87,  88,  40,  41,  pp.  561.  562 
**       ch.  88,  (act  respecting  the.  limitation  of  actions  and  suits  relating 
to  real  property,  and  the  time  of  prescription  in  certain  caaes,) 
8S.  27,  81-86,  pp.  562-664 
**       ch.  89,  (act  respecting  the  registratiQu  of  deeds,  wills,  judgments, 
decrees  in  Chancery,  and  other  iostrun^^^s,)  q;;.  40,  48,  pp. 
564,  565 
Consolidated  Statutes  of  Canada, 
22  Vic,  ch.  79,  (act  respecting  the  attendance  of  witnesses  in  the  courts  of 
Upper  and  Lower  Canada  reciprocally,)  ss.  4,  6,  7^  p.  568 
Provincial  Statutes, 
26  Vic,  ch.  41,  (act  respecting  affidayita,  declan^ipnp  asd  affirmations 
made  out  of  this  province  for  use  therein.)  88.  1*7«  pp.  565-668. 
STATUTE  OP  FRAUDS, 

Contracts  respecting  real  estate,  effect  of,  on,  493,  494 
Demurrer,  may  be  set  up  by,  55 ;   form  of,  834. 
STATUTE  OP  LIMITATIONS,  • 

Demurrer,  may  be  set  up  by,  55 
Equity,  of  suits  in,  568,  664 
Mortgages,  of  suits  relating  to,  562, 568; 
STAT  OP  PROCfeEDINGS, 

Fordosure  suit,   in,   defendants  m^y  move  for,  <tft^  diom  on  payment  of 
amount  due  on  mortgage,  133, 
SUBPCENA,  ad  tettificandum,  attendance  of  witne!<s  who  has  made  affidaTit,  to  bo 
need  at  hearing,  mig^  b^  oompell^  by,  107 
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8UBV(E!!f!L^(Coniinued.) 

Attendance  of  witness  fbr  ortil  exftinmation,  on  ttn^  motion,  fyetHlon,  &o.y 
may  be  compelled  hy,  befoire  court,  deputy  mast^,  or  speciiil  ekaminer, 
180;  form  of,  41? 

Appear  and  answer,  to,  aboliahed,  16 ;  effect  of  isBue  under  the  old  prac- 
tice, 27 ;  office  copy  bill  to  be  serred  in  lieu  of,  28 

Costs,  for,  abolished,  286 

Duces  tecumy  for  attendanance  of  witness  before  court,  deputy  master,  or 
special  examiner,  180,  182;  for  crosvexamniAtion  on  affidavit,  107 

Indorsement  on,  of  solicitor's  name  and  address,  208,  269 ;  or  of  party  sueing 
out,  in  person,  209 

Lower  Canada,  may  issue  to,  act  respecting,  668 

Rejoin,  to,  abolished.  93. 
SUBSTIiUTlONAL  SERVICE.     See  BILL.     SERVICE. 

Abated  or  defective,  practice  in  case  of.  46  et  aeq,    8e9  REVIVOR 

Administration  may  be  by,  and  not  summons,  85 

Conduct  of,  184;  for  administration,  87 

Declaratory  decree  or  order  may  be  sought  by,  124 

Foreclosure,  sole  may  be  directed  in,  129,  180 

Mitgoinder  of  plaiutiffd  no  ground  for  dismissal  of,  128 

Parties  to.     See  PARTIES. 

See  CAUSE. 
SUITOR'S  FEE  FUND,  fees,  &c.,  to  be  i;mid  into  the,  526 ;  application  of,  625. 
SUNDAY,  practice  where  the  time  for  doing  any  act,  &c.,  falls  on,  8,  4. 
SUPPLEMENTAL  BILL,  abolished,  42;  practice  in  Ken  of,  42,  et  seq.,  278,  279. 

See  BILL. 
SUPPLEMENTAL  ORDER,  observations  on,  881.     See  REVIVOR. 
SURCHARGES,   how  to  be  made,   162,  190;  form  of,  896;  notice  to  be  given  in 

Chambers,  152 ;  in  master's  office,  190 ;  form  of,  896,  897. 
SURETIES, 

Mortgagor,  of,  maybe  made  parties  to  suits  for  foreclosnre,  182 ;  liabLUty  of, 
after  sale  decree,  to  pay  balance  of  mortgage  debt,  182. 
SURROGATE  COURT, 

Act  respecting,  589,  et  seq. 

Administration  by,  pendente  Ute,  648 

Appeals  from,  to  Chancery,  689 ;  in  what  cases,  589 ;  coats  of,  642 ;  to  former 
Probate  Court  transferred  to  Chancery,  644 

Bonds  taken  in  former  Probate  Court  asoignable,  644 

Clerk  of,  officer  of  Court  of  Chancery,  641 ;  his  duties,  641 ;  Salary,  641 

Pees  to  be  paid  by,  to  Law  Society,  661 

Papers,  &c.,  to  remain  deposited  in  the  Court  of  Chancery  for  purposes  of 
reference,  548 

Ptobat*  of  will  granted  by,  to  be  prima  fade  proof  of  will,  542 

Reference  of  matter  in,  to  a  superior  court  of  common  law,  689 

Removal  of  causes  from,  to  Court  of  Chancery,  540,  541 


TARIFF,  of  fees  and  disbursements  to  be  allowed  to  solicitor,  226-229 ;  counsel, 
229;  masters,  229,  280;   registrar,  280,  281;  sheriffs  and  coronet,  281, 
282,  260-262. 
TAXATION  OF  COSTS,  orders  as  to,  217,  et  seq. 

Application  for,  form  of  petition  and  affidavit  used  on,  891,  892 
Certificate  of,  205  ;  how  objected  to,  206 ;  costs  of,  2  .'4 
Order  for,  not  necessary  when  directed  to  be  paid,  218,  266 ;  form  of,  874,  875 
Party  and  party,  as  between,  217,  219,  225 
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TAXATION  OP  COST&^(C(miinued.) 

Petition  for,  form  of,  891,  892 ;  affidavit  in  rapport  of;  892 

Re-Uxation,  when  allowed,  218,  276 ;  costs  of;  219,  275.    See  BE-TAXA- 

TION. 
Solicitor  and  client  as  between,  217,  219,  224,  225. 
See  COSTa 
TAXING  OFFICER, 

Costs,  where  awarded  to  paid  may  be  taxed  by,  without  order,  265 
Discretion  of,  as  to  allowaDoe  of  costs  between  party  and  party,  225 
Gross  snm  in  lien  of  taxed  cobts,  may  be  allowed  by,  in  certain  cases,  217 
Unnecessary  proceedings,  discretion  of,  as  to  disallowing  costs  of,  217,  218. 
TERMS,  examination,  245 
Rehearing.  81,  278. 
TIME  GENERALLY,  order  as  to,  8-5 

Answer  or  demur,  to,  not  reckoned  after  serrice  of  order  for  security  for 

costs  until  security  given,  4,  5 ;  applications  for  farther,  to  be  made  in 

chambers,  147  ;  or  to  deputy  master,  216 
Computation  of,  8 :    one  day  inclusive  and  one  exclusive,  8 ;  **  months  " 

mean  lunar,  8 ;  Sundays,  &c.,  excluded,  8,  4 ;  vacation  when  reckoned  or 

not,  4,  258 
Vacation  for,  8 ;  when  not  reckoned,  4,  258. 
TIBIE,  vrithm  or  after  which  certain  proceedingt  ehould  be  taken 

Abridgement  of,  may  be  granted  by  court  or  judge  in  chambers,  287  ;  or  hf 

master,  of  proceedings  in  his  office,  186 
Affidavits,  for  filing,  after  notice  of  motion  for  decree,  90,  91 ;  plaintiff's  in 

reply,  92  ;  for  filing,  to  be  used  on  motions,  &c.,  generally,  177,  178 ;  to 

be  used  in  answer  to  motions,  &c.,  l78,  268 
Amend  bill,  for  obtaining  order  of  course  to,   before  answer,  89 ;  aft«r 

answer,  40 ;  for  making  amendment,  41 
Answer,  to  put  in,  63  ;  after  demurrer  overruled,  57 ;  to  amended  bill,  68  ; 

where  bill  served  out  of  juriHdiction,  88,  34,  284,  285 ;  court  may  prescribe 

a  shorter,  8 1,  285 ;  application  for  further,  to  be  made  in  chambers,  147  ; 

or  to  deputy  master,  215 
Appeals,  for.     See  APPEAL,  SETTING  DOWN. 
Chambers,  judge  in,  may  enlarge  or  abridge,  237 
Copies,  pleadings,  &c.,  for  delivery  of,  209,  210;  where  not  delivered  taT- 

ther  time  not  to  count  against  party  demanding,  179,  210 
Court  may  enlarge  or  abridge,  for  doing  any  act,  &0.,  287 
Cross-examination,  for  notice  of,  108,  182 

Decree,  to  add  to  or  vary  by  party  served  therewith,  12  ;  in  suits  for  fore- 
closure or  sale,  257;  for  notice  of  drawing  up,  208;  for  enrolment  of;  218 
Delivery  of  office  copies  pleadings,  &c.,  209,  210 
Demurrer,  to  put  in,  64 ;  where  bill  served  out  of  the  jurisdiction,  88,  84. 

284,  285 ;  oourx  may  prescribe  shorter,  84,  285 ;  application  for  farther, 

to  be  made  in  chambers,  147  ;  or  to  deputy  master,  215 ;  for  setting  down 

for  argument,  54-66 
Election,  time  for  filing,  in  compliance  with  order,  68 
Enlargement  of,  may  be  granted  by  court  or  judge  in  chambers,  287 
Enrolment  of  decree,  for,  218 

Examination  of  witnesses,  for  setting  down  for,  247 ;  for  notice  of,  248 
Further  directions,  for  notice  of  hearing  on,  264 
Guardian  ad  litem,  for  notice  of  applicAtion  to  appoint,  71 
Hearing,  for  setting  down  for,  251,  272  ;  on  bill  and  answer,  96 ;    for  notioo 

of,  251,  278  ;  for  setting  down  for,  pro  eonfeeso,  76,  77.  263 
Judge  in  chambers  may  enlarge  or  abridge,  for  doing  any  act,  &c,  287 
Master's  office,  for  taking  proceedings  in,  master  has  full  discretion  as  to,  186 
Mortgage  money,  for  payment  of,  181 ;  enlargement  of,  142,  143 
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TIME— (Cofi/tfiii^.) 

Motion,  for  decree,  for  senrioe  of  notice  of,  after  answer,  91 ;  before  answer, 
98 ;  for  dismissal  for  want  of  proseoation,  114-118 

Notices,  for  service  of.    See  NOTICE,    SEKVICE. 

Order  made  in  court,  within  which,  to  discharge  or  Tary,  279 ;  for  notice  of 
drawing  up,  218 

Petition,  for  service  of,  277 ;  in  lien  of  bill  in  the  nature  of  a  bill  of  review, 
for  setting  down,  276 ;  for  service  of  notice  of,  276 

Pro  eonfesto,  for  obtaining  order,  where  bill  served  within  jurisdiction,  67, 68; 
without  jurisdiction,  68,  69 ;  on  motion  where  service  not  personal,  69 ;  on 
publication,  70 ;  for  making  decree,  absolute,  78,  79 

Production  of  documents,  for,  99 

Publication,  for  passing,  246 

Re-hearing,  for,  80,  278,  279 ;  for  service  of  notice  of,  81, 278 

Replication,  for  filing,  96,  97 

Revivor  of  suit,  for,  46 ;  for  application  to  discharge  order  for,  46,  279 

Service,  for,  of  pleadings,  notices,  &c.     See  SERVICE. 

Vacation,  for,  when  reckoned  or  not,  4,  258 

Warrant,  for  service  of,  187. 
TITLE,  order  as  to,  and  notes  thereon,  160-162 ;  observations  as  to,  496,  497 

Abstract  of,  160,  161 ;  form  of,  400-402.     See  ABSTRACT. 

Acceptance  of,  remarks  as  to,  818,  496,  497 

Costs,  practice  as  to  on  shewing  or  not  shewing,  161 

Covenants  as  to,  what,  vendor  to  enter  into,  168 

Deposit,  may  be  ordered  to  be  returned  in  case  of  defective,  496 

Dower,  vendor  bound  to  convey  free  from,  496 

Improvements  by  purchaser  cannot  be  allowed  for  in  case  of  defectiye,  496 

Objections  to,  160 ;  vendor  cannot  make,  161 

Purchase  money,  purchaser  can  require  a  good,  before  paying  any  portion 
of,  496 

Report  against  title  should  state  defective  points,  161 

Waiver  of  enquiry  as  to,  what  is,  818,  496-497 ;  practice  as  to,  818. 
TRANSMISSION  OF  INTEREST  OR  LUBILLTY,  pracUce  where  suit  defective 
by  reason  of,  46,  et  eeq.;  order  as  to,  45,  46,  278,  279.    See  CHANGE  OF 
INTEREST.     REVIVOR. 
TRESPASS, 

Form  of  bill  to  stay,  25. 
TRIAL     Sm  ISSUE. 
TRUST,  act  relating  to,  475 

Breach  of,  and  liability  of  trustee  therefor,  199,  481 

Constructive,  481,  482 

Costs  in  cases  of,  482 

Creditors,  for  the  benefit  of,  jurisdiction  as  to,  482 

Jurisdiction  of  court  in  cases  of,  481,  482 

New  trustees,  appointment  of,  482 

Parties  to  suits  for  the  execution  of,  rules  as  to,  11-18.    See  TRUSTEE. 
TRUSTEE,  accounts,  what  allowed  or  charged  to,  in  taking  against,  198,  199 

Bill,  to  compel  use  of  name  of,  25 ;  to  appoint  new,  26  ;  as  to  charge  in,  that 
defendant  is  a,  17 

Cestui  que  trust,  when  represented  by,  12,  821 ;  as  to  dealing  with,  481 

Costs,  when  allowed  to,  or  charged  against,  482 

Jurisdiction  of  the  court,  as  to,  481,  482 

Liability  of,  for  breach  of  trust,  481 

New,  appointment  of,  482 ;  form  of  bill  for,  26 

Parties  to  suiu  by  and  against,  roles  as  to,  11-14.    Ss€  TRUST. 
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U. 
UPSET  PRICE, 

Jndge  or  mnBter  may  fix,  wUbont  order,  164  4  mut  be  notified  ia  oottditions 
of  8Ale  166  ;  and  advertisement,  164. 
UNDERWRITING  MASTER'S  WARRANT, 

Sboald  be  a  copy  of  tbe  direction  as  entered  in  the  Blaster's  boek,  187;  where 
party  required  to  admit  acoonnts.  188,  189. 
UNNECESSARY  MATTER  OR  LENGTH, 

Practice  as  to,  in  pleading,  petition,  or  affidaTit>  258. 
UNSOUND  MIND,  PERSON  OF.    Se$  LUNATIC. 
USHER, 

May  be  appointed  by  comrt,  471 ;  dntiea  of^  471. 

V. 

VACATION,  Christmas,  at,  4 

lojunctioQ  may  be  moTod  for  during,  810 

Long,  the,  3 ;  not  reckoned  in  oompatatioti  of  time  for  cert^  ptMrpotee 
4.  268. 
VENDITIONI  EXPONAS, 

Decree  or  order  for  payment  of  money,  costs,  charges  or  expenses,  enforced 
by  writ  of,  649. 
VENDOR, 

Lien  of,  for  purchase  money,  where  it  subsists,  and  when  lost,  499,  600. 
Su  LIEN.     SALE.    SPECIFIC  PERPOR.MANCE.     TITLE. 
VENUE,  selected  by  plaintiff,  248  ;  and  designated  in  margin  of  bill  of  compUint, 

248 ;  any  party  to  suit  may  apply  to  change,  242. 
VESTING  ORDER, 

Application  for,  by  whom  made,  520 

Chambers,  made  in,  after  decree  for  sale,  620 

CouTeyanoe  may  be  directed  in  place  of,  620 

Effect  of,  620 

Form  of,  886. 
VICE-CHANCELLOR, 

Appt'intment  of,  467 

Oath  of  office  by,  469 

Retiring  annuity  of,  468,  469 

Salary  of,  468. 
VOLUNTARY  DEEDS,  JorisdioUon  of  conrt  as  to,  4T9. 

WAIVER,  W. 

Fraud,  of,  476 

Security  for  costs,  of.    See  COSTS. 

Title,  of.    See  TITLE 
WARRANT, 

Accounts,  to  bring  in  not  necessary  to  be  serred  where  direoilon  maoe^  186  ; 
practice  as  to,  188.  189 

Appointment,  one,  in  lieu  of  separate,  187,  265 

Consider  decree,  to,  as  to  taking  out  and  service  of,  185, 186-7 ;  may  be 
dispensed  with,  186,  186 

Direction  of  master  sufficient  where  party  present,  166 

Separate,  not  to  be  issued,  187,  265 

Service  of,  186,  187 ;  time  for,  187 

Underwriting  of,  187 ;  to  admit  accounts,  188,  189. 
WASTE, 

Bill  to  stay,  forms  of,  24,  26 

Iig unction  to  restrain,  practice  as  to  granting,  809,  810,  491,  604 

Jurisdiction  of  court  in  cases  of,  490-492 

Parties  to  suits  respecting,  rules  as  to,  11,  491. 
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WIFE,  of  party  OAnnot  be  extmined  as  a  witness,  111.    See  MARRIED  WOMAN. 
WILFUL  DEFAULT. 

Administrator  or  exeontor  when  charged  with,  88  ;  enquiry  not  directed  as 

to,  on  a  mere  unproved  aHegation,  620 
Agent  when  charged  with,  198 

Mortgagee  in  possession,  when  charged  with,  195,  196 
Partners  not  in  generai'chargeable  with,  198. 
WILLS, 

Jurisdiction  of  court  as  to,  504 

Probate  of,  prima  fade  proof  of,  542.  --^ 

WITNESSES, 

Admission  of,  after  dose  of  examination  is  objeoUonable,  249 

Affidavit  by.    See  AFFIDAVIT. 

Allowances  to,  181  /^ 

Articles  to  discredit,  abolished.  249 

Attendance  of,  how  enforced  for  examination  before  the  court,  248 ;  before  ^ 

examiner,   180,  et  te^.,  249,  546 ;  where  residing  in  Lower  Canada,  248, 

249,  568 ;  before  arbitrators,  546  ;  for  cross-examination  before  the  court,  *^ 

107 ;  before  the  ezatniner,  107,  182 ;  notice  to  produce,  for  cross-examis-  ^ 

ation,  183.    Su  SUBPOENA. 
Gross-examination  of,  182,  188;  on  affidavit,  107,  845;  notice  of,  108,  188 
Depositions  of,  to  be  taken  in  the  first  person,  249 ;  and  signed  by,  250 ; 

may  be  made  use  of  by  any  party  to  suit,  250 
Discredit,  course  to  be  taken  to,  249  < 

Examination  of,  order  as  to,  248,  et  eeg.    See  EXAMINATION. 
Lists  of,  not  to  be  furnished  on  examination  of,  248 

Master,  may  examine,  199  !* 

Production  of,  court  may  require  the,  before  itself,  250 
Re-calling  of,  for  further  examination,  order  not  necessary  for,  249 
Re-examination  of,  to  follow  immediately  the  cross-examination.  108.  ;-. 

See  AFFIDAVIT.    DEPOSITIONS.     EVIDENCE.    EXAMINER.     EXAM-  , 

INATION. 
WORDS,  interpretation  of,  in  Orders  of  June,  1858.  2,  8. 
WRIT,  appeal  of,  form  of,  287,  288 ;  practice  as  to,  288;  how  endorsed,  294 ;  how 

tested,  297  1^ 

Arrest,  of,  act  respecting,  547 ;  how  obtiuned,  547 ;  bail  on,  547 ;  security  ^ 

required,  548 ;  when  to  issue  for  non-payment  of  money,  548 ;  observa-  / 

tions  as  to  prayer  for,  in  bill,  819;  application  for,  to  be  made  by  motion 

supported  by  affidavit,  819 ;  form  of,  417,  418  > 

Assistance,  of,  how  obtained  and  practice  as  to,  286,  287 ;   form  of,  420, 

421 
Attachment,  of,  practice  as  to,  288-285 ;  form  of,  419.   See  ATTACHMENT.  ^ 

Fi,  fa  ,  of,  decree  or  order  for  payment  of  money,  costs,  charges,  or  expenses,  ^ 

enforced  by,  549;  forms  of,  for  costs,  415,  416;  endorsement  on,  416;  for 

debt  and  costs,  416,  417 ;  endorsement  on,  417 
Forms  of,  415-421.    iS^  FORMS. 
IndorseoDent  on,  of  name  of  solicitor,  &c.,  208,  209 ;  or  party  suing  out  in 

person,  209 
Injunction,  %>m  of,  418;  servU>»of,  812.    /Si*  INJUNCTION. 
Judge,  need  not  be  signed  by,  288 
Sequestration  of.    ^ee  SEQUESTRATION. 
Service  of,  207 

Signature  of  judge  not  necessary  to,  288 
Subpoena,  of.     See  SUBPCBNA. 

Ven.  Ex.^  of,  decree  or  order  for  payment  of  money,  &o.,  enforced  by,  549. 
See  PROCESS. 
WRONGFUL  ACT,  ii^unotioa  may  be  granted  to  rettrain,  809^12. 

&..^.a..<z.  ,      ,. 
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\     9.  ^gont79ty(ailfeopsiji9k4$ct99mtr' 

I  e*)  purwuBt  to  MotioB  2»  tff  drd^  9|  «f  tha 

i  Gooeral  Ofden^ol  Jane^  1853,.  ih«r9  l»to  b» 

'  0QdorMdft..meBiJorfaid«i&  in  ^o^  fern  or  io 

Mthaeff^idOowbg,  tttt  li  l»  N^,  •«T«ke 

notica,  tlukt  from  the*,  time  ofjfa  Kului 

hereof  70a  (or.  at  the  oase  lilK^  thii|»- 

f  Ant  or  penon  of  nngbi^d  nSafwUl    Be 

bouqdj^  ihoprooiidiimi  ia  tiili  mmm  la  tlie 

laiirt  maimer  aa  IC  you  {n  tlio  aaid  IniaKt  or  < 

•  ciBra^  of  nnaomd  mind)  had  baen  orkdaallr 

NEW  ORDERS  OF   COURT.  H««i^ap»rty  to  «h^  nit:  Md  imTiiT^^ 

,-  ^  ^theaaldlnfa&t,  or  penop  of  anaofaamiiid) 

Tn  Pnin?  tw  i7Ai»rnr  a^.^  apptt    iftA7  P^*^*  ^P^°  sernce  of  nottov  vpnt  tha  plain- 
XP  UOMK  IN  FOROE  8th  APRIL,  1867*  |iff^  ^^tend  the  procesdlaga  ttidMr  the  wiUi- 

Iq  decree  ;  and  that  70a  (or  jUie  aald  luftml* 


IN  OHANOIIRY. 


^1.  S^arypaparto  be  iUadln  ihaoffioa  of 
"ftoRM^trar  at  Toronto  la  to  badlattaotly 
Buttkad  at  or  near  tho  top  or  nppar  part 
tliMofonliieoatrida^wlOi  the  name  of  tha 
dtyortowninwhlobthabUl  isflUd.  And 
tha  Re^tM  la  not  to  flla  any  paper  whidh 
is  net  80  maAad. 


^ 
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M       2.  In  ordinary  anlta  for  foredoanra  or  lala 

w    againul  infant  hain  or  daVlaaea  of  Uia  mort- 

N  ^    9H9^t  or  of  tha  aailgnaa  of  tha  nMnrtgagor, 

<  5     wharo  no  dafenoe  la  aat  np  in  tha  UanVf 

T     anawaft  the  oania  la  not  to  M  aat  down  to  be 

heard  in  Court  hy  way  of  nu^lon  for  daorea  ; 

but  after  tha  infint^a  aaawer  la  filed,  or  after 

the  tirna  for  iOliuE  the  aama  haa  expired,  the 

plalnturia  to^^ida^ltaof  tha  dnaaxeoatlon 

of  thamorlsafle,  MdofanohotharflMfei  and 

oiromnetanoea  aa  entitle  him  to  a  deoree,  and  . 

U  to  appfy  for  tha  deorae  in  Oha Aenk  npon 

^Uoe  to  tha  inf anfa  aoUflltonk 

.  ^  defendant  mej  elalm.  hy  anawer,  any 
^  afldnal  tha  piaintlffwfaidi  inoh  defend-'' 
mlgnt  olalm  1^  a  ^eroai  blU.  ^ 

4.  AnezhlMte  pntiaat  tha  hearing  of  a 
Ldimaa  are  to  be  marked  thna  :— *'  In  Chan* 
pMry,  [ehort  title].  Thla  exhi%  (thapro- 
-party of  ),  ia  prodiioed  by  the  plain- 
tlfl;^(or  defendant  C,  aa  the  oMmaybeX 
thla  day  of  186  »  A.B?"  (the  Re- 
gfetrar  or  Bepnty-Degletrar. 

5.  jEh^ery  dcorea  or  order  la  to  be  beapoken. 
and  the  biiefe  and  other  docnmeote  rcqoired 
for  preparing  the  eame  are  to  be  left  with  tibe 
Jadaea'  Seoretary,  within  aeven  dtye  after 
thedeoree  or  oider  ie  prononnoed  <v  finally 

^<^  disposed  of  by  the  Court. 

G.  In  oaee  any  deoree  or  order  ia  not  be* 
apokea,  and  the  brlafe  and  other  dooonMnta 
are  not  left,  withhi  the  time  preaotlbed  hf 
the!  next  preoedlag  rule,  tha  deorea  or  order 
in  aot  to  be  drawn  np  withonirlei^  being 
obtaiaed  on  applioatioii  In  Ohambara. 

7 .  the  plaintiff  on  applying  for  a  dedrey  on 
prr83tpeisf9  prodnoa  to  tho  RMtotrar  an 
office  oopy  of  tiiabiU.  in  addition '^to^e 
p»p«(re  required  hy  Order  4  of  tiie  Genval 
OHers  of  10th  January,  1863. 

8.  Deeran.  raeobl  ordera  and  reports^are 
to  be  divided  into  convenient  paragcaphs, 
and  ftcohliirai^raphs  are  to  be  numberalemi- 


psrson' o^nD sound  inind)  may,  within 
burteen  days  after  the  narvioe  henof,  iq^ply 

the  Court  to  vary  or  add^  tha  aalddaoraa; 

B  ,  of  the  city  of  Toronto,  in  the  oonnty 
if  .Xork,  plaiutiifs  solidtor. 

10.  Where  any  peraott  required  to  be 
'served  with  an  ot^oe  oimy  of  i  Dearaa  pnr- 
anant  to  seo.  2  of  Order  6  of  tfia  QoMnd 
(Orders  of  Jnue,  1363,  la  an.  hsfasl^  or  n  par- 
aon  6f  unionud  mind  not  foanA  ao  bgr  la- 
qnlsitioo,  the  servicd  la  to  ba  affeotod  i^aa 
sack  person  or  poraonS^  aild  in  filph*  ineifiiei 
aa  the  Master  before  whdnr  tha  rafsresioa 
under  the  decree  is  belog  .'proaeouted  shall 
direct;  • .       ' 

U.  At  anytime  dtUfi^^ 
before  any  Master  juute^  a 


Master  may,,.if  he  thi&ka  fi^.  wqydra  ^pug- 


dlan  ad  litem  to  be^  apbdnte(Ffor%^ 
^  ^person  of  unsound  mmd  nbrloiind  so 'Vf  in* 
^*fquifiitlon,  who  has  been  aenred  with  cn^ee 

0apy  of  the  Decree.  ^.,, 

12.  Guardians  ad  litem  fqif,tidiM%  jvTper- 
SOBS  of  unsound  mind  not  so  fonndSiriiQ.^* 
dtlon,  who  shall  be  served  wlQiim  ttf&eeoopy 
of  a  decree,  are  to  be  appdntea  in  like  maa- 
ner  as  guardians  ad  litem  to  asswer  sad  da- 

rfcud  are  appointed  in  aaita  on  bill  filed. 

13.  Trustees,  af;ents^  and  oihsT  penooain 
a  Eduoiary  situation  ore  net  to  bid  under  tha 
General  Order  giving  parUea  liberty  to  bid, 
but  liberty  in  the  oase  of  sueh  ppaons  is  only 
to  be  obtained  on  a  spaolal  apj^ioatioa. 

14  tITpop  every  order  of  revivor  asrred  la 
purauanoarof  the  order  of  6th  Jaae^  IteSi 
there  U  to  be  endoried  a  memorandnm  In  tiM 
form  or  to  the  effect  fpllowing*  that  Is  to  my: 
^  **  Take  uotioe  that  if  yon  deaira  to  diswane 
i  thii  order  you  must  apply  to  tha  Comt  uy 
motion  or  "petition  for  that  purpoee.wlthbi 
fourteen  days  af cer  the  servloe  hereof  npoa 
you.  The  original  bill  in  this  oaoae  la  filed 
ia  the  o£&3e  of  the  Esniatrar  (or  B(nQty*Be- 

glstrar)  at ;"  and  It  the  senrioe  »  mr  a 

decree  directing  a  refersnoe  to  n  Haatir  add, 
*'  and  the  refereaos  under  the  deoee  la  ttis 
cause  is  boiog  prosecuted  in  IJm  offioe  of  tibe 

Maatfir  at ," 

15.  Kocer'ifioatdloran  lnoraaaed.oannssl 
fee,  or  for  two  counsel  fsei^ls  to  be 
f .r  parte,  unless  the  osrtlfiMO  is  appbsd  for 
within  t^hiy  daya  after  JndgmenHr  ^jtrsa. 
Any  »pplfaation  after  Wswi  in  to ' 
MJ  ^  tfWMf  Iff*"  ^*  ^^'*' 


16.  To  wcnre  nniformjly  of  Uxailoa,^^^ 
bill  b(  oobIi  exoaedlDg  $30  U  lieraftftor  t)  bt 
tftxed  by  tii«  AcoonatDit^  Regiitcftr^  or  Judflet* 
S6creUqr» «zotpliii  omm of  deonat oa pra* 
cipf^  and  iiBd«r  IIm  iMond  oi  thtio  Oraan^ 
wber«  Ihere  li  no  Mferenoa ;  and  •n^r  oolhi 
heretofore  dlredttd  lo  bo  tend  Jy  tha  Ao« 
oo«ttlS«iit»  BagtolrMrv  or  JadgnP  SocritMry^  mo 
toJlM  Usi/A  by  fho  Tndiiff  Offiai^^  if  tHe 
MHslmt  oliilmod  oxoeeda  thA  iQin,  ^otwith* 
iHijlrittoftoi^lbiQff  totlio  ooBtrMy  in  tho  Or- 
der la  toAt  bebftlf  oonteined. 

17.  Where  two  or  more  deti^tfliwti  defend 
by  difiEirent  Solioitore  under  drcnmitaooee 
thet.  by  the  law  of  the  Oonrt,  entl  le  them 
to  but  one  let  of  ooeli^  the  Texiog  Officer, 
without  any  ipeoial  order  from  th^  Court,  ie 
to  allow  bnt  one  let  of  ooftte ;  and  it  two 
or  more  defendanta  defending  b^  the 
aame  Solikntor  eeparate  unneoetaatily  in 
Iheir  anftwera,  the  tadsg  officer  if,  without 
any  apeoitl  order  of  the  uonrt,  to  allow  bftl 

I  one  anawer. 

IS.  When  after  the  date  of  thle  order  a 
Qnardlan  ad  litem  la  appointed  on  the  appH- 
,  option  of  ihe  plaintiff  to  an  Infant,  orton^ 
i  person  c^  ilmo^nd  mind,  not  lo  found  by  in« 
qnleltion,  no  ooete  are  to  be.  taxed  to  the 
iQanrdlan  1  but  in  lien  thereof ,  the  plaintiff 
is  to  pay  to  the  GnardUn  Afee  of$l5,«nd 
Ihia  aotaal  diabniaementa  out  of  pocket ;  and 
!tho ^ahitiii; la oaae  heia  aUowed the ooata j 
^oftMtni^iatoaddtohia  own  billofooftr 
the  amount  he  ao  pava.    Bnt  the  Conrt  may, 
in  apodal  oaaea,   direot  tiie  allowance  of 
taxed  ooats  to  a  ^nardlaa  atf  lUem, 

TheaeX)rdera  are  to  oome  in  force  on  Moa< 
day,  the  8th  day  of  April,  Inataat 

P.  M.  VANKOHGHNBr,  C. 
O.  MOWAT.  V.  0. 
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